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SUMMARY

Numerous comments provide compelling legal and policy reasons why the Commission
must not adopt the FNPRM’s end-user connection-based proposal in its current form. Some
seek to retain the status quo of basing universal service contributions on interstate revenues.
Others agree with the NRTA and OPASTCO that the Commission should consider a flat-rated
contribution method because of the need to restore stability and sustainability to the funding
mechanism, but that significant changes are required to develop a flat-rate system that can pass
legal and policy muster.

The Coalition for Sustainable Universal Service tries unsuccessfully to justify the end-
user connection proposal by misstating the plain language of the statute, setting up straw man
arguments, and other contorted efforts to wrench a different meaning from the simple and
precise words of the statute. It does not matter that most IXCs provide end-user access, that
under the law’s narrow, permissive de minimis exception authority, “every single carrier” need
not “pay something,” or that the current system puts an unsustainable burden on some IXCs’
dwindling traffic. The Act’s mandate is that “every carrier that provides interstate
telecommunications services shall contribute,” unless its telecommunications activities are
limited to a specified extent. The law cannot be twisted into the bare requirement that carriers
must “be subject to an equitable and nondiscriminatory formula” that is also “specific,
predictable, and sufficient.” The words of Congress mean what they say: The class made up of
the only carriers that provide the defining, physically interstate part of any interstate
telecommunications service cannot be exempt or covered only if they also have some other role
in end-to-end interstate calling. A plan cannot lawfully shift most of the burden to LECs,

whose access service cannot even become interstate without a customer relationship with an

il



IXC that provides the essential connection to the interstate network. To fashion a legal flat-rate
contribution assessment plan, the Commission must restore the IXCs to the list of required
contributors and find a contribution metric logically connected to the provision of state-to-state
telecommunications.

Most parties also agree that the Commission must expand the contribution requirement
to all interstate telecommunications providers, including facilities-based broadband Internet
access providers over all platforms. Parties explain that only the widest possible coverage can
make the fund sustainable, sufficient, and competitively neutral. Wireless and cable broadband
use have grown explosively in recent years. Cable modem service is leading the field in
broadband Internet access. There is no time to wait and allow arbitrage to skew the
competitive market and technology decisions in this time of rapid broadband growth.
Anticipation of growing bypass based on differing classifications and service configurations
was the very reason Congress gave the Commission the power to broaden the base of
contributors.

Contrary to the proponents for capacity-based contribution assessments for multi-line
business connections, a capacity-based metric will neither minimize administrative burdens and
complexity nor ensure that USF contributions do not distort customer choices. The multi-line
business category is a catch-all category that will grow increasingly difficult to maintain under
a capacity scheme as new technologies and service offerings emerge. Still worse, potential rate
increases from higher contributions could undermine broadband demand and thus deployment
for businesses in rural areas. And multi-line business contribution burdens may be inequitable
and unpredictable under a capacity-based system, especially coming on top of recent SLC

increases from $6.00 to $9.20. Comments also correctly warn that capacity-based assessments
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may skew marketplace behavior, as customers attempt to minimize the contribution assessed
for their connections.

Several comments, like NRTA and OPASTCO, suggest bifurcating the assessments to
reflect fundamental differences between high-cost rural support and subsidies for school,
library, and health care facilities. As the record establishes, customers should know what
support is going for what purpose.

Finally, NRTA and OPASTCO agree with the United States Cellular Corporation in
opposing collect and remit proposals because “...it is hard to imagine a proposal better
calculated to destroy the USF than making it, in essence, dependent on the voluntary
contributions of end users.” In the interest of statutorily mandated predictability and
sufficiency, complying with the Act’s requirement for carrier (not customer) contributions, and
not exposing the fund to much-increased risks of non-recovery, the FCC should reject a collect
and remit scheme. The most responsible customers and the most efficient carriers should not
face higher universal service assessments to make up for carriers with more uncollectibles,
higher collection costs or customers that refuse to pay. The instability of the IXCs, the driving
force behind these proposals, should not compromise the predictability and sufficiency of

support.
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REPLY COMMENTS OF NRTA AND OPASTCO

I. INTRODUCTION

The National Rural Telecom Association (NRTA) and the Organization for the
Promotion and Advancement of Small Telecommunications Companies (OPASTCO) (the
Associations) submit these reply comments in response to comments filed in the above-
captioned proceeding. The Commission is considering proposals to substitute a flat-rate end-

user “connection” based plan for assessing carrier universal service contributions pursuant to
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§254(d) for the current system based on interstate end-user revenues. In its opening
comments, the Associations pointed to the legal flaws in the proposal currently under
consideration and explained that, as drafted, it would not meet the Commission’s objectives
for a sustainable, competitively neutral and sufficient funding mechanism. The Associations
suggested what changes would be necessary to craft a flat—rate contribution assessment
mechanism that will be lawful, sustainable, sufficient, equitable, non-discriminatory, and
competitively neutral.

Comments in the proceeding overwhelmingly confirm the Associations’ conclusions
that the proposal in the Further Notice of Proposed Rulemaking (FNPRM) cannot be adopted
as drafted. The proponents fail to show that exempting the quintessential interstate carriers
and telecommunications services from contributing is lawful or sound public policy. They
also fail to show that the contribution base they propose is broad enough to ensure sufficient
support without skewing the competitive marketplace and arbitrarily discriminating among
customers, platforms, and service configurations when identical functions are involved.

II. SECTION 254(d) CANNOT BE SQUARED WITH AN EXEMPTION FROM
EQUITABLE AND NONDISCRIMINATORY CONTRIBUTIONS FOR THE
QUINTESSENTIAL INTERSTATE CARRIERS AND THEIR CORE
INTERSTATE SERVICES
Except for the proponents — principally the Coalition for Sustainable Universal Service

(Coalition) and its individual members — most parties oppose the end-user-connections-based

contribution plan as it is currently proposed.! Many comments explain (e.g., BellSouth, pp. 5-

! Sprint supports the Coalition plan, but with a transition for mobile wireless connections, as a fallback in the
event that its arbitrary and self-serving effort to maintain the current proportionate contributions of industry
segments is not adopted. However, the interim wireless “safe harbor” has been challenged by commenters (see,
e.g., NTCA, p. 5-8) as inequitable and discriminatory.
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7; VoiceStream Wireless, pp. 12-15; Verizon, pp. 20-22; Beacon, pp. 1-2), as did the
Associations, that exempting interexchange carriers (IXCs) except to the extent they also
provide residential or business end-user access services conflicts with §254(d). Notably, the
oppositions come not only from parties that urge continuation of the current interstate
revenue-based system such as NTCA (pp. 2-5) and NECA (pp. 5-9), but also from parties
such as the Associations, and SBC (p. 6, 18-21), that urge changes to conform any flat-rate
assessment system to the legal mandate for all providers of interstate telecommunications
service to contribute. Opponents of restricting interstate carrier contributors to carriers that
deal directly with end-users explain that §254(d) expressly requires the Commission to adopt
a system that results in contributions “on an equitable and nondiscriminatory basis” from
“every carrier” that provides “interstate telecommunications services.” As SBC correctly
concludes (p. 18), the law cannot condone a plan that eliminates or virtually eliminates
contributions from whole classes of carriers, including the largest interstate
telecommunications service providers.

The Coalition, taking the lead for the proponents of the end-user-connections-based
proposal, tries to rewrite the plain language of the statute, by setting up a series of straw man
arguments and by contorted efforts to wrench a different meaning from the simple and precise
words Congress used. The Coalition’s efforts must fail because its arguments are not even
aimed at the real conflict between its plan and the statute.

Section 254(d) is clear, unambiguous, and straightforward on its face, so there is no
need to twist the words and look for tangential legislative history. Indeed, just to read the
statute and then the Coalition’s heading on page 83 shows how far off course the Coalition

wants to steer the Commission. The two simple sentences in §254(d) establishing the
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obligations of telecommunications carriers and the Commission’s narrow exemption authority
state:

Every telecommunications carrier that provides interstate

telecommunications services shall contribute, on an equitable and

nondiscriminatory basis, to the specific, predictable, and sufficient

mechanisms established by the Commission to preserve and advance

universal service. The Commission may exempt a carrier or class of

carriers from this requirement if the carrier's telecommunications

activities are limited to such an extent that the level of such carrier's

contribution to the preservation and advancement of universal service

would be de minimis.’
The Coalition’s version (p. 83) is that the provision “Requires Only that Every Carrier Be
Subject to an Equitable and Nondiscriminatory Formula that Is Specific, Predictable, and
Sufficient.” That is simply not what the law says. The subject of the sentence is “[e]very
telecommunications carrier that provides interstate telecommunications services.” No one
has questioned that the IXCs are “telecommunications carriers” under the Act (47 U.S.C.
(49)).> Nor can anyone question that the IXCs provide “interstate telecommunications

services,” since they provide the state-to-state transmissions by which the term “‘interstate

communication’ or ‘interstate transmission’” is defined in the Act.

247 U.S.C. §254(d).

? They provide “telecommunications services,” defined as “the offering of telecommunications for a fee directly

to the public, or to such classes of users as to be effectively available directly to the public, regardless of the

facilities used” (id. at (50)). “Telecommunications,” in turn, is “the transmission, between or among points

specified by the user, of information of the user's choosing, without change in the form or content of the

information as sent and received.”

Y47Us.C. §153(22). The definition reads:
The term "interstate communication" or "interstate transmission" means communication or
transmission (A) from any State, Territory, or possession of the United States (other than the
Canal Zone), or the District of Columbia, to any other State, Territory, or possession of the
United States (other than the Canal Zone), or the District of Columbia, (B) from or to the
United States to or from the Canal Zone, insofar as such communication or transmission takes
place within the United States, or (C) between points within the United States but through a
foreign country; but shall not, with respect to the provisions of Title II of this Act (other than
Section 223 thereof), include wire or radio communication between points in the same State,
Territory, or possession of the United States, or the District of Columbia, through any place
outside thereof, if such communication is regulated by a State commission.
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In contrast, the local exchange carriers (LECs) to which the Coalition's plan would
shift the lion’s share of the contribution requirement do not, as local exchange carriers,
provide state-to-state services to their end-users at all. They are within the regulatory
authority of this Commission because their facilities form a part of the end-to-end path. If,
and only if, the service they provide is linked with the interstate IXCs’ interstate transmissions
can the end-user complete an interstate call. A share of the LECs’ costs used to provide
access to local and both interstate and intrastate long distance services is allocated to the

wn

interstate jurisdiction for recovery in interstate rates.” They provide “"exchange access,"
which is defined as “the offering of access to telephone exchange services or facilities for the

purpose of the origination or termination of telephone toll services.”® Undeniably, exchange

access service is only interstate to the extent that it connects to the interstate network provided

by an IXC. The transaction necessary to provide entry to the interstate network is choosing a
presubscribed interstate carrier, using a dial-around number to reach an interstate provider,
obtaining interstate private line service, using an IXC calling card or prepaid card, or the like.
The LECs do not contest the Commission’s current requirement that they, too,
contribute to federal universal service funding, on the basis of their interstate end-user access
role and revenues. Indeed, the Associations do not even argue that a flat-rate assessment is
barred by §254(d). The statutory point is simple: A lawful means to determine contribution

assessments must reflect the language and meaning of §254(d); hence, an “end-user

> See, Petition for Emergency Relief and Declaratory Ruling Filed by BellSouth Corporation, Memorandum
Opinion and Order, 7 FCC Rcd 1619 (1992) (BellSouth MemoryCall), aff’d, Georgia Pub. Serv. Comm ’n v.
FCC, 5 F.3d 1499 (11™ Cir. 1993)(table); Teleconnect Co. v. Bell Telephone Co. of Penn., E-88-83, 10 FCC Red
1626 (1995) (Teleconnect), aff ’d sub nom. Southwestern Bell Tel. Co. v. FCC, 116 F.3d 593 (D.C. Cir. 1997);
see also, National Ass’n of Regulatory Util. Comm’nrs v. FCC, 737 F.2d 1095, 1101-1108, 1130-34 (D.C. Cir.
1984), cert. denied, 469 U.S. 1227 (1985)(NARUC v. FCC).

647 U.S.C. §153(40).
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connection-based” assessment must fail unless it includes the link or connection into the
interstate network uniquely furnished by the only class of carriers that actually provide
services across state lines, the IXCs. Congress has defined the contributor class by the fact of
providing “interstate telecommunications services.” The Commission must not exclude the
defining link upon which Congress bases the duty to contribute in implementing the law. In
short, the Commission’s determination of what carriers are within the statutory contributor
class Congress established with the words “[e]very carrier that provides interstate
telecommunications services” must be founded on the interstate services using the interstate
network facilities provided by the IXCs, not the adjunct access services provided by other
carriers.

The Coalition’s major straw man argument (pp. 82-91) is that the statute does not

(1313

require that “‘every’ single carrier” must “pay something.” The Coalition fills page after page
combating this false issue, rather than addressing the real issue: its plan does not embody the
right contributor class definition — “[e]very carrier that provides interstate telecommunications
services.” As a result, the Coalition’s assertions, for example (pp. 83-84), that “[v]ery few
telecommunications carriers provide no connections to end users” and that most IXCs also
have some end-user connections (via providing special access and private line or their local
exchange carrier activities) do not respond to the fatal flaw in the current version of their plan.
The plan as currently proposed is illegal because it exempts the very carriers and services
Congress included and exceeds the Commission’s very limited exemption authority.

The statute requires contributions from “every carrier” that “provides interstate

telecommunications services.” Consequently, the indispensable first steps in fashioning a flat-

rate contribution assessment plan consistent with §254(d) are (1) to add the IXCs back to the
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list of required contributors and (2) to use a touchstone for contributions that has a logical
connection to the “telecommunications activities” that bring a carrier within the mandatory
contribution class. Examples of such a touchstone would be interstate customer accounts or a
simple count of the very same interstate telecommunications service retail customers who
generate the interstate revenues counted by the current formula. The “metric” must not
exclude the carriers without which there simply can be no “interstate telecommunications.”
The Coalition trots out the feeble claim (pp. 82-83, 87-91) that the Commission can
relieve the core contributor class and the class-defining services from their statutory
obligation to contribute under its carefully circumscribed exemption power. The statute
confers narrow permissive authority to exempt “a carrier or class of carriers” when its
“telecommunications activities are limited to such an extent” that its “contribution ...would
be de minimis.” The argument that providers of “interstate telecommunications services”
may be exempted has no legal legs. The Commission cannot apply the de minimis exemption
for “limited telecommunications activities” to remove the contribution requirement from
providers of the very “telecommunications activity” that identifies contributors — that is, all
“carriers that provide interstate telecommunications services.” It can include providers of
other parts of the service, but it cannot modify the definition of the contributor class to cover
only providers of different activities — exchange access or special access customer
connections. The law says that every carrier that is not legitimately within the narrow
exemption “shall contribute,” not “be subject to”” a mechanism based on a different standard
chosen by the Commission to replace the basic interstate carrier responsibility for contribution
enacted by Congress. In fact, the Senate Report even stressed that state authority under its bill

excluded “any action inconsistent with the obligation for all telecommunications carriers to
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contribute to the preservation and advancement of universal service under new section
253(c).”

Nor can the Coalition (pp. 86-87) excuse the quintessential interstate carriers and
interstate services from contributions on the grounds that §254(d) calls for “equitable and
nondiscriminatory contributions.” The argument is that, given the declining revenues some
interstate services are experiencing, the current formula is neither “equitable and
nondiscriminatory” nor “specific, predictable, and sufficient.” The phrase “to the specific,
predictable, and sufficient mechanisms established by the Commission to preserve and
advance universal service” is not a criterion for the contribution requirement. It has no
hortatory language in this section, but rather simply describes the federal support and federal
mechanism standards established by the §254(b) principles and §254(e). Moreover, even if
the phrase were, as is the phrase “shall contribute on an equitable and nondiscriminatory
basis,” a standard for the contribution system, it would not avail the Coalition. The issue is
not whether the current program is satisfactory, but whether the Coalition proposal satisfies
§254(d). The Associations have not disputed that the current system raises compelling
concerns about sustainability and sufficiency. However, a contribution system required to
apply to the entire class of carriers that provide “interstate telecommunications services”
cannot be “equitable and nondiscriminatory,” let alone “specific and predictable” if it forsakes
the statutory language and shifts most of the support to access providers.

All the problems with the current system can be solved lawfully in the context of a
flat-rate assessment method, but not by persuading the Commission to rewrite the statute to
exempt the core interstate carriers and services from the contribution obligation imposed by

Congress. The proper cure for a contribution mechanism that is not sufficient, stable, and
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sustainable is to broaden the base of contributors significantly, not to narrow the base by

excusing interstate long distance providers except to the extent they also provide end-user

origination and termination services.’

III. ALL CARRIERS AND OTHER PROVIDERS OF INTERSTATE
“TELECOMMUNICATIONS” MUST CONTRIBUTE TO ACHIEVE
SUFFICIENT AND SUSTAINABLE SUPPORT, AS WELL AS COMPETITIVE
NEUTRALITY FOR ALL PLATFORMS AND PROVIDERS
The Associations, as well as many other parties (e.g., SBC, p. 5; ATA, p. 3; NTCA,

pp- 8-10; ASCENT, p. 5; Home Telephone, p. 11), urge the Commission to broaden the base

of contributors. For example, Verizon Wireless urges (pp. 13-16) a broad base to ensure that

similar services and activities carry the same universal service consequences. SBC (pp. 13-

14) agrees that a broader base would be more equitable among competitors and emphasizes

that expanding contributors to include cable, wireless, and satellite broadband Internet access

providers would also increase the sustainability of funding. The comments advocating a

broader base include, once again, both parties that favor a modified flat-rate method and

parties that oppose abandonment of the existing end-user revenue-based system.

The future need and Commission ability to spread the costs of universal service over
providers that might avoid it, such as private systems and competitive providers, was of
demonstrated concern to Congress. The Senate Report provides the rationale:

The FCC or a State may require any other telecommunications provider,
such as private telecommunications providers, to contribute to the
preservation and advancement of universal service, if the public interest

so requires. The purpose of this provision is to allow the FCC or a State
to require contributions, for instance, from those who bypass the public

7 Arguments about the difficulty of collecting from more than one carrier (e.g., Worldcom, pp. 11-12) or
recovering contributions from low-volume or non-toll users (Coalition, pp. 45-47) are ill-founded. The same
concerns are presented when LECs bill end-users and, if having multiple carriers is a problem, the statutory
language suggests that only the end-users of the core interstate providers should be counted and used as the basis
for assessment. The Associations, however, urge that including the widest possible contribution base is the only
way to design a flat-rate system that will satisfy the statute and add significant stability and sustainability to
maintain a sufficient support mechanism.
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switched telephone network through their own or leased facilities. The
Committee intends to preserve the FCC's authority over all
telecommunications providers. In the event that the use of private
telecommunications services or networks becomes a significant means of
bypassing networks operated by telecommunications carriers, the bill
retains the FCC's authority to preserve and advance universal service by
requiring all telecommunications providers to contribute.

Wireless and broadband use have grown explosively in recent years. Cable modem
service is leading the field in broadband Internet access. The Commission recently reported
that “cable modem service has been the most widely subscribed to technology, with industry
analysts estimating that approximately 68% of residential broadband subscribers today use
cable modem service.”® This is more than twice the “29% of residential broadband
subscribers [that] use DSL service.” A recent study by Forrester Research found that the
next five years will see 5.5 million more consumers giving up their second lines and 2.3
million more consumers dropping their primary wireline lines to substitute wireless service.'’
The same study also predicted that by 2006, broadband voice over IP services will displace
4.26 million traditional lines."' Plainly, interstate revenues and interstate telecommunications
provision and use are changing dramatically and rapidly.

The Senate Committee intended, as interstate telecommunications markets developed

and changed, that the Commission would retain sufficient authority to require contributions

from “other providers of telecommunications” whenever the public interest requires. Clearly,

¥ Inquiry Concerning High-Speed Access to the Internet Over Cable and Other Facilities, GN Docket No. 00-
185, Internet Over Cable Declaratory Ruling, Appropriate Regulatory Treatment for Broadband Access to the
gnternet Over Cable Facilities, CS Docket No. 02-52, 17 FCC Rcd 4798, 4802-4804, para. 9 (2002).

1bid.
1 Telecommunications Reports, “Analysts: Wireless Displacement of Wireline Services Will Rise,” pp. W-2-3,
(May 6, 2002). See also, Forrester Research Press Release, “Consumers Make the Shift to Wireless at Home,
According to New Research From Forrester,” p. 1 (January 29, 2002). (www.forrester.com) (Forrester Study
Press Release)
" Forrester Study Press Release, p. 1.
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a stable, sustainable, and sufficient fund in today’s evolving marketplace will require
expansion of the contribution base. Expansion of the base is also necessary to prevent some
providers from offering the same services and functions as current contributors without the
same responsibility.

Curiously, the main proponents of the proposed end-user connections plan, whose
rationale is the need to spare declining IXC revenues from bearing their current share of
universal service contributions, do not advocate expanding the customer base in this
proceeding. For example, the Coalition urges the Commission to relieve the IXCs
immediately, but wait for its separate proceeding to consider extending the base to facilities
based broadband Internet access providers (Coalition, pp. 39-41). Their concern with
competitive neutrality, sufficiency, and fairness is plainly parochial, although
telecommunications carriers providing wireline broadband Internet access are now required to
contribute to universal service funding, while competitors’ platforms enjoy the competitive
advantage of remaining exempt. As shown above, both statutory and public policy
considerations dictate a decision by the Commission to retain the IXCs as contributors if a
flat-rate contribution method is adopted. The same grounds also justify Commission use of its
authority, as Congress intended, to require all providers of “telecommunications” to
contribute to ensure stable, competitively neutral, and sufficient support.

The comments that seek to exclude particular “telecommunications service” and
“telecommunications” providers from contributing a fair share towards the national policy of
universal service do not provide meritorious justifications for their exclusion. For example,
the American Public Communications Council seeks exemption from contributions on the

grounds that payphones provide “lifeline” service for the poor without telephones (pp. 6-11)
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and that the number of payphones is declining (pp. 11-13). Congress, however, has provided
in §276 for public interest payphones to meet these needs. There is no reason to exempt
payphones that are not eligible for the statutory public interest payphone remedy — such as
phones in airports and hotel lobbies — from contributing to universal service along with all
other telecommunications service providers. Moreover, a properly designed flat-rate
assessment that includes IXCs and all providers of telecommunications to themselves or other
users will place wireless and all other carriers on the same basis and obviate the need to
distinguish what revenues are interstate.'> ePhone Telecom’s argument that prepaid service
providers should be exempt amounts to an argument against assessing a flat fee on prepaid
providers. Similarly, paging interests, such American Association of Paging Carriers (pp. 2-
3) are mainly concerned with controlling the size and growth in the level of their
contributions. There is no reason that a lawful, all-inclusive flat-rate system cannot be
designed that is fair to all carriers and customers.

The Information Technology Association of America (ITAA) (pp. 2-3) supports the
flawed proposal to assess contributions based on “end user connections” excluding interstate
carrier’s end-user customers. However, the bulk of its comments consist of a litany of
arguments for excluding information service providers (ISPs) from any universal service
contributions or responsibilities. A disqualifying infirmity of its analysis, as well as of the
proposal under consideration, is the failure to recognize that access to the Internet involves a
connection to a distinct, primarily interstate, packet-switched “network of networks.” The
Internet network of networks is every bit as much a public network as the public switched
telecommunications network. Thus, contrary to ITAA’s view that upgrading from dial-up

service to a DSL line must not be counted as a new “connection,” a logical connection-based

12 See, Ad Hoc Telecommunications Users Committee comments at 3.
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system would have to recognize that digital broadband service optimized for Internet access is
precisely the kind of connection to a separate network that should be assessed for a
contribution. Accordingly, to be competitively neutral among customers and platforms, as
well as to broaden the contribution base to provide a sustainable, stable, and sufficient support
mechanism, if the Commission adopts a flat-fee system, it must find an assessment touchstone
that treats each interstate public network identically.

LEC dial-up lines provide an interstate telecommunications service that carries a
contribution obligation, now and under a flat-rate assessment approach. Thus, an ISP that
provides its own facilities-based telecommunications link to the Internet for its customers
provides interstate telecommunications that should bring into play the Commission’s
authority to assess “other providers of telecommunications.” The highly desirable result
would be that each interstate path to a distinct interstate public network would impose
identical universal service contribution consequences.

The Senate Report leaves no room for doubt that Congress gave the FCC the authority
to require contributions from any or all “other telecommunications provider([s], such as private
telecommunications providers,” to ensure that it could “require contributions ... from those
who bypass the public switched telephone network through their own or leased facilities.”
That is exactly what the Commission should do when ISPs use their own facilities to provide
Internet access. The Commission should also apply the same logic and the same requirement
to broadband Internet access providers over all platforms before or in conjunction with any
decision to move to a flat-rate assessment method. No system will be sufficient or

sustainable, as the Senate Report presciently recognized, if customers and providers can
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arbitrage the contribution mechanism by selecting another provider, platform, or service to

perform the same function without contribution obligations.

Moreover, the Associations have shown in Part I that the IXCs must be assessed under
any legally valid flat-rate assessment method. Thus, for all the same reasons of competitive
and platform neutrality, sustainability, and sufficiency, and to avoid the ultimate danger of
arbitrage, the Commission must require any provider of Internet- or cable-based telephony, no
matter how the service is classified, to contribute on the same basis as wireline and wireless
carriers. Only this scrupulously even-handed system can solve the problems of competitive
distortion ITAA claims, as only this broad application of commensurate assessments can
ensure that all information services and providers secure their telecommunications or
telecommunications input on a fair and non-market distorting basis.

In short, the “use of private telecommunications services or networks [is] becom[ing]
a significant means of bypassing networks operated by telecommunications carriers,” as the
Senate Committee anticipated. That carefully “preserve[d] the FCC's authority over all
telecommunications providers...[and enable it to] preserve and advance universal service by
requiring all telecommunications providers to contribute.” The Commission should use that
authority now to broaden the base of contributors to include all providers of either
“telecommunications services” or “telecommunications.”

IV. THE RECORD DEMONSTRATES THAT CAPACITY-BASED
ASSESSMENTS ARE ADMINISTRATIVELY UNWORKABLE,
POTENTIALLY DETRIMENTAL TO END-USER CUSTOMERS, AND
CREATE OPPORTUNITIES FOR GAMING
The Coalition asserts (p. 56) that contribution assessments on higher capacity

connections should be set according to two criteria: (1) minimizing administrative burdens

and complexity and (2) ensuring that the USF contribution charges do not distort customer
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choices. The Associations agree that these are both important considerations in the
development of any contribution assessment methodology. Unfortunately, the Coalition’s
proposal to calculate multi-line business assessments based on tiers of capacity does not
satisfy either criterion and raises other troubling issues as well. Numerous commenters agree.

One of the biggest concerns regarding a capacity-based scheme is its administrative
feasibility. NECA astutely notes (p. 10) that the multi-line business category is a catch-all for
a broad array of services, from traditional business to special access services and including
even new broadband technologies. Thus, “the challenge of maintaining such a capacity-based
system as technologies and services evolve is very problematic at best.” (/d.)

Even assuming that a capacity-based system could incorporate a variety of new
technologies and service offerings with relative ease, there still remains the troubling question
of what impact it would have on broadband deployment to businesses in rural areas.”® As
Fred Williamson and Associates states (p. 17):

If a consistent approach is followed and the multi-line business approach
proposed by the Commission is expanded to DSL connections, adverse
impacts may result...The significant additive imposed by the proposed
capacity-based assessment, if passed on to subscribers, could be a major
deterrent to customers subscribing to advanced high capacity DSL

services. Without adequate customer demand, LECs would have less
incentive to expand the offering of broadband services.

In addition, like the Associations, the General Services Administration (GSA, p. 7) is
concerned about the inequitable and unpredictable contribution burden a capacity-based
system would place on multi-line businesses. This is especially problematic given the

significant increase in subscriber line charges (SLCs) these customers have incurred as a

" This is yet another demonstration of how the choice of a contribution assessment methodology and the issue of
whether to include all facilities-based broadband Internet access providers as contributors to the fund are
interdependent issues that must be addressed concurrently.
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result of Commission mandated access charge reform. In particular, the most acute impact
would be felt by the small business customers of small and mid-sized rate-of-return carriers,
where the multi-line business SLC cap has recently jumped from $6.00 to $9.20 without any
transition.

Commenters also address the potential for “skewed marketplace behavior” as
customers attempt to minimize the contribution assessed with regard to their connections. For
instance, Verizon raises the possibility (p. 12, fn. 13) discussed in the FNPRM (para. 54) that
some businesses may order services that approach the maximum capacity of a particular tier,
but do not go over, in order to avoid the much higher universal service assessment of the next
tier. Alternatively, the California PUC (p. 12) states that “some customers may purchase a
single high-capacity connection if that would minimize their universal service assessments,
even though multiple smaller capacity connections may otherwise suit their needs better.” If
this were to occur, it could have the effect of shifting contribution burdens to subscribers with
lower-capacity connections, as suggested in the FNPRM (para. 53). The California PUC (p.
12) also raises the potential for a capacity-based assessment to suppress the usage of capacity-
on-demand alternatives. It is not efficient for customers to make service decisions on the
basis of universal service results rather than their communications needs and the price and
quality of service offerings.

In short, the Coalition fails to adequately address the numerous concerns and
unanswered questions regarding the administrative complexity, inequities, and regulatory
arbitrage opportunities created by a capacity-based system that are raised in the FNPRM and
by commenters. The Associations agree with GSA (p. 6) that the variety of measures for

determining the capacity of connections demonstrates the complexity of such a system and
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also signals that intractable-controversies can be anticipated if such a plan is employed.

Therefore, the Commission should abandon its consideration of capacity-based contribution

assessments for multi-line business customers.

V. BIFURCATING THE CONTRIBUTION ASSESSMENTS FOR THE HIGH-
COST PROGRAM FROM THE SCHOOLS AND LIBRARIES AND RURAL
HEALTH CARE PROGRAMS HAS SUPPORT IN THE RECORD
In its initial comments, the Associations stated that the high-cost program has an

entirely different purpose than the schools and libraries and rural health care programs and,

therefore, the assessments for each should be separated. Doing so would provide carriers and
customers with the knowledge of how much they are contributing to each of the programs,
which would fulfill the Act’s requirements for explicit support in §254(e). It would also be
consistent with the Commission’s own truth-in-billing principle of providing customers with

“full and non-misleading descriptions.”

Other commenters also support the concept of bifurcating the assessments. The
Alaska Telephone Association (pp. 2-3), like the Associations, recognizes the need to separate
high cost support from other universal service programs in order to distinguish the entirely
different programs to the public. ATA states that:

there should be some clear bifurcation between support for the high-cost
recovery of the telecommunications network in rural areas and the
societal benefits achieved through subsidizing national social programs.
The terminology, “universal service,” is virtually the only commonality
of the programs brought together under the universal service fund.
ATA believes customers should know whether increases in support are for high cost rural

service or for school, library and health care facilities deployment and discounts. Similarly,

the joint comments of Home Telephone Company and 13 other rural ILECs state (p. 3) that
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“bifurcation would allow for the separation of network cost recovery from true subsidy related
funding.”

In the interests of fully informing the public, the Associations urge the Commission to
give serious consideration to separating the contribution assessments for the high-cost
program from the schools and libraries and rural health care programs as it evaluates
proposals for modifications to the contribution methodology.

VI. COMMENTERS ADVOCATING A COLLECT AND REMIT SYSTEM FAIL

TO EXPLAIN HOW IT WOULD COMPORT WITH THE ACT’S
REQUIREMENT THAT SUPPORT BE PREDICTABLE AND SUFFICIENT

Commenters advocating a collect and remit system conveniently ignore the
Commission’s concerns (FNPRM, para. 102) regarding the risk such a system would place on
the statutorily mandated predictability and sufficiency of the fund and the need it would create
to establish a significant reserve fund to account for potential shortfalls. Advocates also fail
to reconcile the obvious conflict with §254(d), which places the contribution obligation on
every interstate telecommunications carrier and other providers of interstate
telecommunications, not end users. In fact, the best the Coalition (pp. 59-60) can offer to
allay the Commission’s concerns is that “collect and remit” does not mean that carriers can
avoid USF contributions by refusing to collect USF recovery fees. However, this does not
negate the fact that under “collect and remit,” carriers are not responsible for fees that they are
unable to collect from customers. Indeed, AT&T (p. 9) states that a primary component of a
collect and remit system is that it “makes the fund, rather than individual carriers, account for
any nonrecovery of those charges by requiring carriers to remit to the fund only what they
collect.” Clearly, such a system places the stability, predictability, and sufficiency of the fund

at significant risk, contrary to §254(d) and the Commission’s stated goals (FNPRM, para. 15).
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Some of the supposed benefits of a collect and remit system that advocates put forth
(Sprint, p. 16; AT&T, p. 5) are that it removes the risk of non-recovery of contribution
assessments and that it allows all carriers to charge the same fee so there is no competitive
disadvantage to any carrier.'* Certainly, the competitive neutrality of all aspects of the
universal service mechanism is an important principle that should be adhered to. However,
there is nothing biased about a system that assesses all interstate carriers and providers
equitably and in the same manner and then leaves it to each provider to recover that
assessment from its own customers. In fact, it would be patently unfair to the most
responsible customers and the most efficient carriers if they were assessed a higher universal
service fee in order to compensate for carriers that have higher levels of uncollectibles or
higher administrative costs and customers that refuse to pay. The Commission must not
jeopardize the predictability and sufficiency of universal service in order to accommodate
concerns about uncollectibles and administrative costs, which are normal costs of doing
business and not the responsibility of the government.

Time Warner Telecom, XO Communications, and Allegiance Telecom (p. 20)
accurately and succinctly portray the motives behind the collect and remit proposal and its
pitfalls:

A collect and remit system is again tailored for one objective — to relieve
IXCs of their contribution obligations because of the volatility of their
customer base. The Commission is charged under the Act with a
separate, more important goal — ensuring the continued stability and
funding of federal universal service programs. A collect and remit

system fails to adequately accomplish this objective. Rather, it
impermissibly shifts responsibility for universal service funding from

' Proponents of a collect and remit system also argue that it would eliminate the inequity and discrimination
from reporting lags. See, for example, Coalition at 47-48. This is a red herring. The issue of reporting lags
could be substantially eliminated through the adoption of a flat-fee methodology as proposed by the Associations
without using a collect and remit system. Moreover, the Coalition fails to address the inequity a collect and
remit system would impose on the carriers who have the best track record minimizing their uncollectibles.
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carriers to end users, and it substantially reduces the incentives carriers

may have to collect universal service fees. In all likelihood, such a

system will lead to inadequate funding of the federal programs.
The Associations agree with the United States Cellular Corporation (p. 13) that “...it is hard
to imagine a proposal better calculated to destroy the USF than making it, in essence,
dependent on the voluntary contributions of end users.” The Commission should therefore
abandon its consideration of a collect and remit system.
VII. CONCLUSION

The record in this proceeding clearly demonstrates that the FNPRM’s proposal to

substitute a flat-rate end-user “connection” based plan for assessing carrier universal service
contributions is unworkable as currently constructed. Furthermore, numerous commenters
note that the plan’s exemption of IXC’s, except to the extent that they also provide residential
or business end-user access services, is in conflict with the §254(d) mandate for equitable and
nondiscriminatory contributions. Further, other commenters note that the plan’s proposal for
a capacity-based assessment for multi-line businesses would be administratively unworkable
and could prove harmful to small business customers, particularly those served by rate-of-
return ILECs. Additionally, other parties agree with the Associations that, rather than
attempting to contort the Act to accommodate the IXCs’ complaints, the Commission could

best ensure sufficient and sustainable universal service support by broadening the base of

contributors to include broadband Intenet access providers over all platforms.
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The record in this proceeding also demonstrates that there is support for the bifurcation of the
high-cost program from the schools, libraries, and rural health care programs. Finally, the
record fails to demonstrate how a “collect and remit” system would be in compliance with the

Act’s requirement for predictable and sufficient universal service support.
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