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Marlene H. Dortch, Secretary

Federal Communications Commission
445 12 Street, S.W., Room TW B204
Washington, D.C. 20554

Re: Qwest Communications International — Reports of Independent
Public Accountants, Statement of Management Assertions, and
Executive Certification of Compliance, CC Docket No. 99-272

Dear Ms. Dortch:

On Aprnl 8, 2002, Touch America, Inc. (“Touch America”), by its attorneys,
submitted the attached letter to the Enforcement Bureau. The letter pertains to the above-
captioned docket, CC Docket No. 99-272. By this letter, Touch America seeks to have
the attached letter officially filed in the above-captioned docket.

An extra copy of this filing is enclosed. Please date stamp and return to the
undersigned. Should you have any questions, please do not hesitate to contact me.
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HAND DELIVERED VIA COURIER

.David Solomon

Chief, Enforcement Burean
Federal Communications Commission
445 12" St. S.W.
Washington, D.C. 20554

Re: Touch America Demand for Customer Information
Qwest Communications International — Reports of Independent Public

Accountants, Statement of Management Assertions, and Executive
Certification of Compliance, CC Docket No. 99-272

Dear Mr. Solomon:

Touch America, Inc. (“Touch America™), through its attorneys, hereby asks the
Enforcement Bureau of the Federal Communications Commission (“FCC” or
“Commission”) to issue a mandatory order directing Qwest Communications
International Inc. (“Qwest”) and/or Arthur Andersen, L.L.P. (“Andersen”) to immediately
provide Touch America with all customer, circuit and other customer proprietary network
information (“CPNI") associated with the customer accounts identified as Touch America
customers (hereafter, “TA Customer Information™) in the 2001 and 2002 Reports of
Independent Public Accountants, In re Applications of Qwest Communications
International Inc. and U S WEST, Inc., CC Docket No. 99-272, dated September 7, 2001
and March 11, 2002 (together, “Audit Reports” or “Andersen Audits”}attached hereto as
Exhibits A and B).

In the Final Audit Report for the period July 1, 2000 through December 31, 2000
(2001 Audit Report”), Andersen reported that Qwest’s records showed 447 customers
with prohibited in-region, interLATA codes. Of these, 255 pertained to non-metered
(e.g. private line) Touch America customers that were improperly billed and branded as
Qwest customers from July 1, 2000 to July 31, 2001. The Audit Report for the period




January 1, 2001 through December 31, 2001 (“2002 Audit Report”) indicates that 657
customers with prohibited in-region, interLATA codes tumed up in the most recent audit.
Of these, 330 pertained to Touch America private line customers that were billed and
branded as Qwest customers during the year ended December 31, 2001. An additional
158 such customer accounts were found to exist, but Andersen reported that these
customers were not billed during 2001 (a finding irrclevant to Touch America’s instant
request for TA Customer Information). The Audit Reports show that Qwest remitted to
Touch America payments pertaining to the customers identified in the 2001 Audit Report
in May and August of 2001in the amounts of $856,863 and $3,977,818, respectively, but
that Qwest is withholding payments associated with customers identified in the 2002
Audit Report pending the outcome of pending arbitration between Qwest and Touch
America. Touch America received the two payments identified in the 2001 Audit Report
in the form of cashier’s checks made payable to Touch America. Qwest’s submission of
these payments, however, did not contain a shred of information identifying the
customers and/or circuits to which the payments applied, or the revenues associated with
each customer.

With regard to the findings in the 2001 Audit Report, Touch America informed
the Commission that it made repeated attempts to obtain the TA Customer Information
directly from Qwest, but that these attempts had been rebuffed. Touch America
requested then that the Commission require Qwest to provide such TA Customer
Information to Touch America. See Letter from Charles H. Helein and Jonathan S.
Marashlian to Dorothy Attwood, Chief, Common Carrier Bureau, and David Solomon,
Chief, Enforcement Bureau, In re Applications of Qwest Communications International
Inc. and U S WEST, Inc., CC Docket No. 99-272 (dated October 29; 2001). Uatil very
recently, Qwest failed to respond to any of Touch America’s requests. Even then, its
only response has been to inform Touch America (and to declare under penalty of perjury
in formal proceedings) that its refusal to provide the TA Customer Information to Touch
America is based on its “understanding™ that the information is not Qwest’s {o disclose.
See Answer of Defendants Qwest Communications International Inc., Qwest
Corporation, and Qwest Communications Corporation, File No. EB-02-MD-004,
Declaration of Paty Moehlman, Exhibit 3 at 4 21 (attached hereto at Exhibit C)(*“‘Qwest
did not provide Touch America with specific information regarding customers for which
the billing mistakes were made because it was Qwest’s understanding that the
information was the product of an audit conducted by Arthur Andersen for the Federal
Communications Commission, and, as such, the information was not Qwest’s to
disclose.”). Qwest has implied that Touch America should seck the information from
Andersen or the Commission.

Qwest’s refusal to provide to provide Touch America with the TA Customer
Information is wrong, indefensible and deliberately designed to damage Touch America
and to ignore the customers’ rights to have their carrier, Touch America, armed with the
information needed to serve them. Qwest attempts to justify its inaction is disingenuous.
As both the Commission and Qwest well know, Qwest, not Andersen or the Commission,
is ultimately responsible and capable of disclosing the information.



The TA Customer Information belongs to Touch America because it pertains to
Touch America customers that were improperly retained by Qwest following Merger and
Divestiture and, in hundreds of instances, were improperly and unlawfully billed and
branded by Qwest as its own customers. Nowhere in any of the Commission’s orders is
there even a hint that because the TA Customer Information was discovered and
disclosed as a result of Andersen’s Audits, and thus is likely contained in audit work
papers filed with the Commission that the information is under Andersen’s exclusive
control or that Andersen and/or the Commission, and not Qwest, has the sole authority to
release it to Touch America.! Quite the contrary, the TA Customer Information was
found by Andersen in Qwest’s systems and, as such, Qwest not only possesses such
information, it also has access to it and the ability and authority to provide it to Touch
America irrespective of the audit work papers or the audits themselves. This irrefutable
fact renders Qwest’s stated reason for not providing the TA Customer Information to
Touch America unsupportable and establishes Qwest’s refusal as an overt maneuver to
frustrate Touch America’s ability to serve and manage its customers.

The TA Customer Information sought by the instant request, including the
“subscriber list” information (e.g., customer name, telephone and address) and CPNI
related thereto, belongs to Touch America. The subscriber list is Touch America’s
property through its purchase of Qwest’s divested customers and the associated federal
prohibition on Qwest’s provision of in-region, interfLATA services. The CPNI related
thereto is owned and controlled by Touch America’s customers. And as Touch America
customers, the information relating thereto rightfully belongs to Touch America through
its carrier-customer relationship. See 47 U.S.C. § 222(f)(1)(A) (CPNI is defined as: (A)
“information that relates to the quantity, iechnical configuration, type, destination, and
amount of use of a telecommunications service subscribed to by any customer of a
telecommunications carrier, and that is made available to the carrier by the customer
solely by virtue of the carrier-customer relationship;” and (B) “information contained in
the bills pertaining to telephone exchange service or telephone toll service received by a
customer of a carrier.”).

Touch America is mindful that Section 220(f) of the Communications Act
generally prohibits Commission personnel from disclosing publicly facts and information
obtained during an audit absent a Commission or court order. 47 US.C. § 220(f).
‘However, Touch America is not asking here that the audit work papers themselves be

! Even if true that the TA Customer Information does not exist or cannot be

obtained independent of the Andersen Audits and work papers, incredible as such a claim
by Qwest would be, any implication by Qwest that Andersen, and not Qwest, has the sole
authority to disclose the information contained in the Audit Reports to Touch America
fails. For if Andersen must seek its client’s specific consent before disclosing any
confidential information, then Qwest, Andersen’s client, surely has the authority to
release the information directly. See American Institute of Certified Public Accountants
Code of Professional Conduct Rule 301 (Confidential client information. A member in
public practice shall not disclose any confidential client information without the specific
consent of the client).




released, either to Touch America or the public. What Touch America secks is a
Commission order requiring Qwest and/or Andersen to simply provide Touch America
with critical customer information that is contained in Qwest’s records, systems, or
otherwise under Qwest’s control, or in the Andersen audit papers - information that
rightfully belongs to Touch America.

Touch America respectfully asks the Commission to take immediate steps
towards issuing a mandatory order compelling Qwest and/or Andersen to provide to
Touch America all TA Customer Information pertaining to the customer accounts
‘identified in the 2001 and 2002 Audit Reports and discussed above.

Josdth Wr jan &7

Attorneys

THE HELEIN LAW GROUP, P.C.
8180 Greensboro Drive, Suite 700
McLean, Virginia 22102

Tel: (703) 714-1300

Fax: (703) 714-1330

Dated: April 8, 2002




CC.

R. Steven Davis .
Senior Vice President, Government Affairs
Qwest Services Corporation

1801 California Street

Denver, CO 80202

In the Enforcement Bureau, Investigations and Hearings Division:

Charles Kelley, Chief

Maureen Del Duca, Deputy Chief
Anthony Dale, Assistant Chief
Mike Stone




EXHIBIT A

2001 Final Audit Report




ARTHURANDERSEN

REPORT OF INDEPENDENT PUBLIC ACCOUNTANTS

To Qwest Communications International Inc.
and the Federal Communications Commission:

We have exaimined Qwest Communications Intermational Inc.'s (the “Company™) accompanying
Staternerit of Managemgrit Assertions (the “Statement™) related to compliance with the relevant
requirenients of Seotion 271 of the Communications Act, as amended (“Section 2717). The Company’s
Statement is made pursuant to the requiremerits of the Federal Communications Commission’s (“FCC™)
March 10, 2000 and June 26, 2000 Memorandum Opinions and Orders in Docket No. 99-272, In the
Matier of Qwest Communications International Iic. and U § WEST, Inc., Applications for Transfer of
Cenirol of Domestic and International Sections 214 and 310 Authorizations and Application to Transfer
Control of g Submarine Cable Landing License (“FCC Orders™). In this proceeding the Company
submitted a plan regarding the divestiture of its in-region interLATA services in compliance with the
relevant réquirernenits of Section 271. This plan was st forth in a Divestiture Compliancé Report
submitted to the FCC on April 14, 2000, and in subsequent filings by the Company with the FCC in
Dacket No. 99-272 (collectively, the “Company Divestiture Plan™). In the June 26 Order the FCC
approved the Company Divestiture Plan as consistent with Section 271, subject to certain spevified
maodifications to that Plan set forth in the Order (as so modified, the “Final Divestiture Plan”). This
Statement is the responsibility of the Company’s management. Our responsibility is to express an opinion
ofy this Staternient based on our examination.

Our examination was made in.accordance with standards established by the American Institute of
Certified Public Accountants and accordingly, included examining on a test basis, evidence supporting
Management's assertions, as well as such other procedures as we considered necessary in the
ciccumstanegs. We believe that our examination provides a reasonable basis for our opinien. Our
exarination does not provide a legal determination on the Company’s compliance with the specified
Tequiremetits,

In our report dated April 16, 2001, our opinion on Management’s assertions was qualified due to certain
customer contracts selected for testing to verify that Qwest did not previde prohibited joint volume
discounts not being available for our review. We have completed our procedures with respeet to this
requirement and noted no instances of Qwest providing prohibited joint volume discounts. Accordingly,
olsr present opinion on Management’s assertions, as presented herein, is unqualified.

Managenient has asserted that:
1. As of the closing of the merger of the Company with U S WEST, Inc. on June 30, 2000, the Company

had divested its prokibited in-region interLATA services in accordance with the Final Divestiture
Plan and the FCC’s Orders in Docket No. 99-272.




2. The Company has implemented methods, procedures and internal controls that enable it to operate its
business in accordance with the Final Divestiture Plan and the FCC’s Orders in Docket No. 99-272.

3. Forthe period from July 1, 2000 to December 31, 2000, the Company has operated its business in
accordance with the Final Divestiture Plan and the FCC’s Orders in Docket No. 99-272.

Ini our opinion, the Company's. Staternent is fairly stated, in afl material respects.

As further discussed in Attachment I, we noted certain variances from the Final Divestiture Plan and the
FCC Orders, which did not impact our epinion-on tnanagement’s assertions as 2 whole.

This report is intf:lﬂed-mlgly for the information and use of the Board of Directors and management of
the Company and the FCC and should not be used for any other purpose. Since this report will be filed in
documents that are a part of the public record, its distribution is not limited.

Quidon, ol cssen. AP

Denver; Colorado,
September 7, 2001.




ATTACHMENT I to REPORT OF INDEPENDENT PUBLIC ACCOUNTANTS

To Qwest Communications Intermational Jne.
and the Federal Communieations Cotnnission:

As indicated in our report dated September 7, 2001, we noted certain variances from Qwest’s Final
Divestiture Plan and the FCC Orders, which did not impact our-opinion on management’s assertion as a
whale, a description of which follows.

Through the course of our work related to Qwest’s identification and divestiture of customer accounts, we
noted that the account records of 447 custonters included prohibited in-region interLATA service
component codes. These in-region interLATA service component codes were added to the custotner
accounts afier June 30, 2000.

Of the 447 customers with prohibited in-region interLATA service component codes, 192 of these
custoiners had only meteed in-region interLATA sérvices. A judgmental sample of inivoices reviewed
retated to these 192 customers properly idetitified Touch America as the carrier of the services in
aceordarice with the Final Divestiture Plan. Of the-447 customers with prohibitedl in-region interLATA
service component codes, certain non-metered services {e.g. private line services) for 255 customiers were
billed and branded as Qwest services.

At Qwest’s request, we queried the billing system to search for other billings that could have included
prohibited in-region interLATA service component codes. We noted additional account records for non-
metered services that included prohibited in-region interLATA service component codes, whichare in
addition to the 255 customer account records discussed above. Qur iesting indicates that the non-mietered
services related to both the original 255 customer account records and the additional account tecards were
provided by Touch America, and were billed at rafes set forth in eontracis 'that Touch America assumed at
divestiture. The total amount of révenues billed as Qwest service related to the combined population of
customers discussed above from July 1, 2680 through July 31, 2001 was $4,958,647. Qwest transferred
funds to Touch America in May 2001 in the amount of $856,863, representing an initial settlement of the
amount due. The Company remitted the remaining amount due of $3,977,818 which is net of $123,966
for the estimated bad debts related to such amount to Touch America on August 31, 2001.




EXHIBIT B

2002 Audit Report
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In 2001, Qwest informed us that it had discovered that Qwest double billed certain customers for
commwnmsmcesmwdedbyTomhAmmcadmngZMI due to a coding ervor in
Quwest’s billing system. The Company informed us that affected customers bave been or will be
given a credit for the ameunt of double billing. The Company informed us that thie coding error -
was fixed during 2001. Our testing of the centrols put in place to fix this coding error indicate
that the contrdls were properly designed and eperating effectively upon their implementation.
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EXHIBIT C

Declaration of Paty Moehlman




Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C.

TOUCH AMERICA, INC,,
Complainant,

V. File No. EB-02-MD-004
QWEST COMMUNICATIONS
INTERNATIONAL INC,,
QWEST CORPORATION, and
QWEST COMMUNICATIONS
CORPORATION,

Defendants.

vt gt v S gt it et gt ot Swgt' ' ‘gt “wmp” g ust Swgn’

DECLARATION OF PATY MOEHLMAN

I, Paty Moehlman, do swear and affirm ag follows:

1. My name is Paty Moehlman. I am employed by Qwest Services
Corporation (“QSC”), which is the parent company of Qwest Communications
Corporation (“Qwest”), as Senior Manager-Strategic A]lianc_es. I make the statements

in this declaration based on my capacity in that position.

2. In or about March 2000, I, along with other Qwest representatives,
met with Touch America representatives and (for a number of days) explained to Touch
America representatives the types of data and the methods of accessing the data that
Touch America would have should Touch America agree to license the use of Qwest's

database and systems pursuant to the Transition Services Agreement (the “TSA”).




agreements with Touch America did not provide that Touch America would directly
access PROD, although its existence was disclosed in those agreements and during the
March 2000 meetings. Although Touch America did not have direct access to PROD,

Touch America had access to information through other Qwest databases and systems.

21. In May and August 2001, Qwest remitted to Touch America
amounts due for Touch America service that had mistakenly been billed in the name of
Qwest. Those billing mistakes, which Qwest corrected, were not in any way
intentional. Qwest did not provide Touch America with specific information regarding
customers for which the billing mistakes were méde because it was Qwest's
understanding that the information was the produét of an audit conducted by Arthur
‘Andersen for the Federal Communications Commission, and, as such, the information
was not Qwest’s to discl-ose. Touch America may vexlify the customers and payments

through other sources available to Touch America, such as CASPER.

22. I have reviewed Touch America’s allegations in § 254 of the
Business Disputes Complaint regarding GSP information. Qwest provided Touch
America with the information in Qwest’s possession listing Touch America’s GSP

customers.

23. I have reviewed Touch America’s allegations in § 264 of the
Business Disputes Complaint. It would not be unusual for Touch America to receive
charges from other vendors for services associated with non-244 CICs because when
.there is heavy traffic and Touch America trunk loads are full, the switch will transfer a
call off-net to anotixer carrier’s line in order to complete the call. In such a
circumstance, the third-party carrier, which would not have a 244 CIC, would charge

-7-




I declare under penalty of perjury that the foregoing is true and

correct. Executed on March 20 , 2002 in ‘D'w"‘& , (O\o “’“‘lo

Tt Wpell

Paty Mothlman
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