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R.: MM Dock<t No. 89-120
Fl\l Tabl. of Allotments
(Northwv" Cuba l W...ncS\'illc, Llike Onrk lind £ldun,1\I0)

Dear Ms. Doneh

Enclosed hcre"ith for filing. on behalf of our clienl, LaJ.:e Bron.dcasting. Inc" are an original and
four (4) copies of ilS Pc:mjon for Rcconsidcr;uioo concerning the Commission's Ml.'morundum
e;u- DN1 Otdu, FCC 02- I00, rel~ April 18, 2002, In the ablwe-refcren=,llTl3lter

Please dirL-.::t all commwlicUlions concerning Ihis mUller to the undersigned.

Jer Id L Jaco

E~.

cc, As on CcrtifiC.Dle of ~['oice(" 'toc.)



BEFORE THE

jfelleral lIl:ommunicationll lIl:ommillllion
In the Maner of

Amcndmcnl ofSttlloo 13.202(b),
T.ble ofAl1ot~ms,
FM BtoIdc.sl Sluions
(NoothW)'e, Cuba. W.ynt:S\',lle,
lale Oun. w,d Eldon, M,ssoun)

(Brookline. M,SJOUti)

(A~.. Oramon.nd
MOIInt.in Grove, MiSSOllri)

(Columbia, Bwrbon. uasbllrg.
(JenLld, D,xon I.lId Cub•• M'~souri)

To' Tllc Commission

)
)
)
)
)
)
)
)

)
)
)
)
)
)
)

M"1 Dochl No 1J9·120

MM DoclCl No 90-195

M"1 Docket No. 91·)S2

MM Docket :-;0. 92-214

RECEIVED
MAY 15 1002

PF.T1TION FOR IU;(.'ONSIIlEI~AnON

We Broadcasting, Inc. ("Lakel, licens« of Stution KllMX(FM). Eldon. Missouri. by its

DftOfnC)"S, pursuant 10 $«Iion 1 106 of the Commis:s;on's Rules. hereby sa:ks n."COIlSidrnwon of

the ConmlisslOlI'S Memorandum Opill;QrI und Order ("MO&O Jr), FCC 02-100, relea.<;/,.-<! April 18,

2002, ,n lhis proct'e(bng.

I. ,\/0&.0 fI recOgni7.cd that lake's l)e(:embC'r 3. 2001 Applicatioo for Rcview nemn

challmged only thai pan of the Commission S1afT aclioo in Mcm(}ru",;h,m Op",;rm /lnd Order

(~MO&On. 16 FCC Red 19423 (Alloc:alions Br 20(1). that affirmed the: former Mass \1cdUl

llureau's terminat,on of the FM channel mlemaking proceeding in MM Dodet No. 89-120, The

moo( was oot premature. In MO&O fJ ( 5), the Commission denied Lakc's Application for Review



and affirmed the ~ifl3tlOllof MM DockC1 No. 89-120.~ing \\ith the Bureau thal dismissa.l of

Lakc's appeal in that proceeding was not premature. As lake will now explain, MO&O II

elilNlCOUSly affinned the Bureau. and MM DocIr.:C1 No. !9-12() should be I'cinstal"d

2. lake's Application for Review and MWO If arc "1WO ships passing in the night",

On the one hand, Lnke maintaillll that it is premature foc the Commission 10 Iermifl3lC M.\.1 DockC1

No. 89-12{l because a pending appeal in the United Statcs Coort of Appeals for the District of

Colwnbia Cirtu.il (MIC·1ttx1 S. Ria ~ FCC. Cao;e No. 01·1474, filed No\'ember 1,2001) prt'VmlS.

related liccnse revocation procc:cdiTli against Michael S. Rice from becoming tiMl, and beeau,'C' the

technical upgrodc that Lake is seeking in MM Docket No. 89-120 has a scicntifK and public

intaest legitimacy IIldepcndcnt of v.lu:thcr lake remams the licensee of SlIItion KI3MX (FM),

ChanncI270A. Eldon, MIssouri

J, On the other hand, MO&O If ( 's 5 &. 6) OOIlCtodcs: (a) the revocation of the

license for Swion KllMX "had already ba:omc final": (b) Lake's 0 C. Cin:u.il appcaI Mis Irrelcvant

because lhal tiling did oot change the f;lttthat the license revocations were finaJ~; and (c) ~1ltC

Lake's license for Slalion KRMX on Channel 270A has been revoked. "we w,lIoot upgrade the

channel classw
• Lake ",,11 now demol\Str.lte that all three amelusioos arc IOCOIT'CCI as a matler of

law and should be reversed upon reconsidcl1llion.

4 lake's Application for Review IIOl.cd that its NOhce of Appeal in Case No. 01-1474

was filed one day after MO&O I was adopted and one day befon: il was released. lltus. It is not

surprislTli that MO&O I made IIC) reference to IAe', court appeal. 1lJcn:forc, Lake's AppbcalJon

for Rcview emphasized the rclC\1lO<:e of the Notice of Appeal 10 MM Docket No. 89-120

Specifically, the NOIice of Appeal challenges the Commission's actions in Mcmot'ilrrdum Opimon

and Dreier ('MO&O lin, 16 FCC Red 11lJ94 (2001). OOIlCtming We's Pcliuon for Equitable

-,-



Rehef. 'fl1.at Petition l"ajucsted, inltr alia, that !he Commission should hold a supplcmcnlal hearing

and tllke such further actions as lin' necessary to afTon.! Mr. Rice and the liccru;ecs of his live

stations a full and fair opportunity to demons!nl.1e !heir qualifications to hold all the broodcaSI

aUlhomations and applications III issue in !he Commission's lainted 1996 ~'OClllion hearing.

MO&O IJI affirmed the denial of the Petition, and the Notice ofAppeal challenges thatllCtion.

5 ,\1O&.011·s 4.t. 5) rdue"..." CllSIC No. 01-1474, but it wOioNu5ly concludes

that this appeal is Hirrclev8/l1 because that filing did 001 change the factlhat !he license revocalions

"'aC fmal" It al.1crnplS to bolster this view by quoling language from the CommJSSIOll'S

},femQrllm/"m Opimofl und Orde, ('·MO&.O W"), \7 FCC Red 41\1 (2002). ...hich assertedly

affirmed the Bureau's denial of LaI<£s Pdition for Equilllble Relief(stt Paragraph 4 abolle), evetI

Ihou&h the COOlmission originally did so in 1010&.0 JI/

6. Ho",ever. We filed a Notice of Appeal concerning MO&O IV on March 27, 2002

(Case No. 02-1103). By an Apnl9, 2002 Order (ropy allachcd hereto), the Court of Appeals has

consolidated Ihis appe-,d with Case No. 01·\474, has eslllblished u briefing scl>cdule, and lias settne

consolidated case for ora.I argwnmt 011 Tuesday, February 25, 2003 A central ISSue to be decided

by the Court in the consolidated appeal is ...hether, notwithslandlng the policy favoril\lt

admin,sttath'c finality, statutory and constitutional rcquircrncnlS of fairness and due process

require that further proceedings be held ...ith respc:c:t to the FCC's re\'ocation of the Rice statiOll

licenllC5, due to ttlc fundamentally tainted and unfmr nature of the FCC's prior revocatIOn

hearing 1"he Commission's ~liaPCC 10 ,\/0&.0 II on the asserted ~final;ty- of the prior

Il:vocalion detenninalion IS thus a prejudgment of the outcome of lhc court appeal. The FCC

may belie\~ tnat the Coon should reject the appeal, and it may believe that the Coun will

eventually do so, but men:: beliefs and pl'l.'dictions as to the outcome ofthc pending lIppeallln' nol

-,-



a sound basis for a current ruling in tltis rdalcd maner. Rather than iMlll: a ruling that is based

soldy on the FCC's prejudgment of how the Court should or will rule. the FCC should hold this

collateral proceeding in abeyance. make ilS argumenlS to the Coun at the appropriate tunc. and

then awaitthc Court's decision.

WHEREFORE, in view of the foregoing. lake respa:dutly asks the Conuni.won 10

reconsideT lll>d reverse MO&:O II. reinstate lake's Petition for Reconsideration. and hold the MM

Docket No. 89-120 proceeding in abeyance, pending the outcome of judicial review in Case Nos.

01.1"74 lll>d 02-1103 and any flllther p-ocuxiings!hat the COUl1 may order pMaining 10 Slation

KBMX.

Respa:tfutly submitted.

LAKJ: BROADCASTING, INC,

"~~f~i'~~~
",;", ",I..,;,"';

Cohn and Marks LLI'
192QNSlreCt,NW. Swll:)()()

Washington. D.C. 20036
(202) 293-3ll6O

Its Attorneys

Dated; May 15,2002



;IDniteb ffiitotu QIourl of !'-pp,ol.
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No. 01-1474 September Term, 2001

Michael $. Rice, at aI.,
Appellants

,.
Federal CornTlJn[calions Corrmission,

Appellee

Filed On:

II'R - 9.
ORDER L--._QIll<-

This case has been scheduled lor oral argument on Tuesday, February 25,2003
at 9:30 IW. before Chief Judge Ginsburg and Circuit Judges Senlelle and Randolph.
The time and dale 01 om! argument will not change absefltlurther Ofder oIlhe Court.

Consolidated with 02-1103

It is ORDERED, on the court's own motion. that a brieling schedule be
established as follows:

Appellant's Briel
Appellee's Briel
Appellant's Reply Briel
Deferred Appendix
Final Briefs
Oral Argument

Wed. OCt 23 2002
Fri. Nov 22 2002

Fri, Dec 6 2002
Fri, Dec 132002
Fri, Dec 27 2002

Tue, Feb 25 2003

Because the brieling schedule is keyed 10 the dale 01 argument. the Court will
grant requests lor extension of time limls for briefs or transcriptS only lor extraordinanly
COfT1)9Iling reasons.

Parties are strongly encouraged 10 hand deliver their briels 10 the clerk's office
00 the dale due. Filing by mIDI may delay the processing 01 the brief. Additionally,
counsel are reminded that it tiling by mail, they mJsl utilize the roost expeditious fonn of
delivery, .so Fed.R.App.Proc. 25(8). Briefs should 00 in final fonn. AJI briefs and
appendices rnJst contain the date thalllle case is scheduled 10f" oral argument at the
top of the cover.~ D.C. Or. Rule 28(a}{7).

A further order of the Court will be issued regarding the allocation of time for
argument.

BY:

FOR THE COURT:
~asr J. Langer, Clerk

Uvi.~
Oleri Carter
Deputy Clerk



Ct:j!TlfICA'rE m' SERVICE

I, Maryam B. Jeffrey, heTeby ttTtify that [ have mailed. lint class postage prepaid, or

ha\~ caused 10 be hand-ddivered, on uus 15th day of May, 2002, a copy of the al!al:bcd

PETITION FOR RECONSIDERATION 10 the following:

Peter II. Doyle, Chlcf(HAND DELIVERY)
Audw Division
Media Bureau Room 2-AJ60
Federal Communiallions COITImission
Washington, DC 20554

John A. Karousos, Assistanl Chief(HAND DELIVERY)
Audio Division
Mcdlal3ureau Room J-A266
Federal ComrnunlCltions Commission
Washington. DC 20554

Daniel M. Armstrong. I\ssol:illle Gmc:ntl Counsc:l (llANO DELIVERY)
Office of the Genc:rnl Counsel, litIgation Division
Federal Comrnunic:a1ions Commissioo Room 8-A-766
Washinglon,D.C. 20554

David D. Oxenford. Esq.
Martin R.. lc:adc:r, Esq
Shawl'inman
2JOONSum,N.W
Washington. D.C. 20037-1128

CoullS<'l for CTC CommunicalionJ, Ine_

lIolll-ard A. Topc:l. Esq.
Leventhal Sl..'11ler & Lerman. P.L L.c.
2000 K Sum, N.W., Sui1e 600
Washington, DC 2(){)()6-1809

Counsel ror IIrmn RroaduSling, Inc. and
Rcichd lIroaliclUling Corpora1ion

Mr. AI Gc:rmond
Columbia I'M, Inc. (KARO(FM)
503 Old 63 North
Columbia. Missoun 65201


