
More Thoughts on the Road to Monopoly
ments at the Federal Commu­
nications Commission (FCC),
and dozens and dozens of
press releases, letters, and
events to propound their
views. Inasmuch, the Echo­
Star and Hughes' arguments
boil down to a few core is-
sues:

eThat EchoStar and Di­
recTv, as separate companies,
were not viable competitors
to cable TV and that the only
way to provide true competi­
tion to cable is for there to be
one big satellite TV company
going head to head with the
cable provider in each com­
munity.

suit against DirecTv. If that
were the case, EchoStar and
Hughes would not have pub­
licly excoriated each other so
many times in the past six
years. It is simply an abject
falsehood to state that Di-

recTv and EchoStar
have not been arch en­
emies, have not pas­
sionately competed
with each other, and
were not more than

holding their own against
cable.

Just ask anyone in the cable
business.

Just look back at the num­
ber of times EchoStar and Di­
recTv iaunched "bounty" pro­
grams to steal each other's
satellite subscribers, and paid
retailers hundreds of dollars
to convert a DBS customer to
their service.

Then there are the compa­
nies' own abundant state­
ments. Both companies' at­
torneys have often tried to
downplay the significance of
EchoStar's antitrust lawsuit
against DirecTv. They have
basically argued that what is
filed by lawyers in a federal
lawsuit should not be taken
all that seriously, that attor­
neys are advocates for their
companies. But statements
made by both in the lawsuit

, are so forceful, so clear cut,
and so specific that would
not both companies be guilty
of some level of perjury if the
statements they have made
about the lawsuit in the past
six months were true?

In a filing In the antitrust
case less than nine months
before announcing its bid for

DirecTv, Echo­
Star wrote
that, "DirecTv
and EchoStar
react primarily
to each other
when setting
eqUipment
and service
prices." Again,
that statement
was made, un­
der penalty of

sanctions or worse, in a fed­
eral court filing less than nine
months before EchoStar an­
nounced a formal bid for
Hughes.

DirecTv and Hughes told
the court much the same, say­
ing in an earlier filing of their
own that they "admit that
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when Hughes' lawyers tried
to suggest that both compa­
nies were never really focused
on each other but each on
cable.

If that was the case, the
price of DBS systems would
still be $699. If that were the
case, EchoStar would have
never filed an antitrust law-

That said. a point-by-point
examination of the EchoStar­
Hughes political talking points
follows:

ePerhaps the biggest fal­
lacy advanced by EchoStar
and Hughes is the very idea
that neither DirecTv or Echo­
Star have proVided much
competition to cable as sepa­
rate entities, are strong com­
panies by themselves, and
need to merge to battle cable.

Could anything be farther
from the truth? Could any­
thing so contradict both com­
panies' repeated statements
over the years?

Were EchoStar and Hughes
portraying an accurate piC­
ture on this pOint. both would
have had to have made re­
peated false statements to the
Securities and Exchange Com­
mission (SEC), the courts, and
Congress over the years time
and time again, Along the
same lines, Hughes lawyers,
in particular, have completely
misrepresented the now 6­
year and often hostile fight
between DirecTv and Echo­
Star in the marketplace. Even
Wall Street analysts, not the
most discerning or knowl­
edgeable lot, had to laugh

owners for DirecTv, But they
are not the only other possi­
bilities, and the benefits of
keeping DirecTv and Echo­
Star from merging into a mo­
nopoly far outweigh anything
else.

is approved-the creation of
a DBS monopoly and a dra­
matic reduction in competi­
tion-they have settled on
marketplace blackmail: All the
things that will never happen
if they are not allowed to
become a
monopoly.
It is the
"gun to
the head"
approach,
particularly when one of
EchoStar and Hughes' other
tactics is figured in. Almost
since the deal was announced,
the companies have launched
a quiet whispering campaign
in Washington that basically
says DirecTvwill die ifit is not
absorbed by EchoStar, or,
worse yet. Murdoch may gain
control of DirecTv if the
Hughes-EchoStar deal is
blocked. They have tried to
make Murdoch the villain, to
not only foster antagonism
against Murdoch, who is not
well liked in some quarters,
but to eliminate Murdoch as
someone who can pick up
the pieces if the deal is
blocked.

Perhaps, then, EchoStar is
holding itself out as the
"lesser of two evils."

News Corp. is, rather obvi­
ously, lobbying to stop the
EchoStar-Hughes deal in
hopes ofgetting another shot
at buying DirecTv. That is not
a tactic all that unfamiliar to
EchoStar, as witnessed by its
activities during the 11 O-de­
gree DBS orbital auction de­
bate and Primestar-Murdoch
episodes. And as has been
repeatedly stated by the pro­
prietor of this space,
Murdoch's offer for
Hughes and DirecTv
was not the greatest
In history. It had prob­
lems. But it would
have left the nation
with competing DBS
services, and thus far
more effective com­
petition to cable. And
above all else, that is
the best option for
American consumers. Any al­
ternative to the formation ofa
DBS monopoly has to be pref­
erable. and it is not
Washington's responsibility
to protect General Motors and
Hughes shareholders from the
mistakes of management.
Murdoch or Liberty Media's
John Malone would be great

", ..the proprietor of this
space argued that the mar­
riage of the nation's only
two DBS services would
create a satellite TV mo­
nopoly that would repre­
sent the single biggest set­
back to competition in the
video marketplace in the
past 20 years, and lead to
significantly higher prices
for satellite and cable con­
sumers in the immediate
future.,.Nothing EchoStar
and Hughes, or anyone
else, has said or done
over the past 180 days
have changed that view
one iota."

It has been six months
since that now famous week­
end in late October over
which General Motors Corp.
and Hughes Electronics Corp.
shocked virtually everyone
and signed an agreement to
sell Hughes and its DirecTv
unit to Charlie Ergen's Echo­
Star Communications Corp.
instead of Rupert Murdoch's
News Corp.

Since then, much has been
said and written about
whether combining EchoStar
and DirecTv into the nation's
only mainstream DBS service
would be good for competi­
tion. and thus for American
TV consumers. The politi­
cal and public relations
battle has drawn an enor­
mous amount ofattention,
and is now one of the
most visible such fights in
Washington-where
EchoStar, Hughes, and
their opponents have
hired a small legion of lob­
byists. lawyers, and oth­
ers to do their bidding.

In these pages in the
week following the Echo­
Star-Hughes announce­
ment. the proprietor of
this space argued that the
marriage of the nation's
only two DBS services
would create a satellite
TV monopoly that would
represent the single big­
gest setback to competi­
tion in the video market­
place in the past 20years,
and lead to significantly �_ ...
higher prices for satellite and eThat consumers in rural
cable consumers in the im- areas, who would be losing
mediate future (See Satelfite the ability to choose between
Business News, Nov. 7,2002). EchoStar and DirecTv, and

Nothing EchoStar and thus have only one option for
Hughes, or anyone else, have multichannel TV, would be
said or done over the past protected by a so-called na­
180 days have changed that tional pricing plan that would
view one iota. Indeed, the have them paying the same
public debate over the Echo- subscription prices as urban
Star-Hughes deal has only re- and suburban customers.
inforced that conviction. eThat the creation of this

To truly understand why, satellite TV goliath is the only
it is importantto carefully ana- way that satellite TV will be
Iyze the main points EchoStar able to sell local TV stations
and Hughes have employed via satellite to dish owners in
to make their case for ap- rural TV markets.
proving the merger, and to eThat the combined Echo­
extract the realities from the Star-Hughes will be the only
hype. company in a position to offer

During these past six two-way Internet services via
months. EchoStar and satellite.
Hughes, and those who are In essence, since EchoStar
opposing the transaction, and Hughes have to find some
have had three Congressional argument to counter the most
hearings, ~o rounds of com- obvious result if their merger
-Monopoly. and Its game cards. are property and trademarks of Parker Brothers.
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billion to $3 billion in "esti­
mated 2005 synergies" the
companies trumpeted when
they announced their agree­
ment. The use of the word
"estimate" aside, that claim
gives "smoke and mirrors" a
whole new meaning. So much
so, that even those inside the
companies think the amount
of savings through so-called
"synergies" will evermateri­
alize. Interesting enough, the
companies have mostly
stopped talking about "syn­
ergies" in recent weeks.

The cost of the conversion
is likely one of the reasons
that DirecTv has so far refused
to agree that Its transmission
and conditional access sys­
tems should be scrapped in
favor of EchoStar' s. DirecTv's
10.56million subscribers, and
some 15 million to 16 million
receivers (counting second
sets, commercial establish­
ments, and the like) will be
far more expensive to trade
out. There Is now some
thought that some newer DI­
recTv boxes. such as some of
which are Wink-enabled, will
not have to be changed be­
cause their software can be
upgraded over the satellite.
But that is only a small frac­
tion of DlrecTv units.

EchoStar, on the other
hand. can upgrade almost all
ofits 7.1 million homes, and
10 million boxes. via satel­
lite, though each would re­
quire a new security card.

Problem Is, there is uni­
versal agreement that
EchoStar's transmission tech­
nology, and its conditional
access/security system. are
superior to DlrecTv·s. And

while EchoStar's
system Is compro­
mised. and has suf­
fered some real set­
backs in the past
eight months, it stili
is far more robust
than DirecTv·s.
Even more impor­
tantly, EchoStarhas
all but made clear
that it will fight
tooth and nail to

keep its technologies. Some
contend EchoStar will never
agree to change out its sub­
scribers to DlrecTv's system
or ever agree to use DirecTv's
conditional access/security
system, which was devel­
oped by a Murdoch-con­
trolled company.

Most hackers say they
would prefer DirecTv's con­
ditional access system to live
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According to SEC filings.
the new company will be pre­
vented from seiling additional
equity to raise money for two
years after the merger would
close. and will be limited to
returning to the debt market.
That will make it very difficult
for EchoStar to raise substan­
tial amounts. because it will
have to entice investors Into
buying notes of a company
already carrying a mountain
of debt and piling on more to
raise money.

This Isone of the most fun­
damental ingredients to fac­
tor into any appraisal of the
EchoStar-Hughes deal. In the
post-Enron era. companies
that already have large debt
loads, particularly those with
modest market cap values,
are going to face increasing
scrutiny in capital markets
which are already tight. The
fact that DirecTv recently had
to restate its subscriber num­
bers from years past Is going
to make it even more difficult
for EchoStar to raise capital
through debt financing.

Even accepting EchoStar's
estimates on what it will cost
to convert existing customers
to new subscribers. build new
satellites. pay for the transi­
tion. and roll out new ser­
vices. it will need to spend
$5 billion to $7 billion. That is
the "promise price tag," by
EchoStar's own accounting.
Most industry hands say that
EchoStar is significantly low­
balling those costs, which
they put in the $ 10 billion to
$ 12 billion range. And the
cost of the transition is likely
increasing by the day. A sat­
ellite receiver that could be

used for either service, which
Hughes and EchoStar said
would be distributed six
months after their October an­
noun cement. appears no
where close to hitting the
market.

Likewise. there is not a
single knowledgable person
in the sateliite TV businesses
who believes EchoStar and
Hughes' claims that the
merger will produce the $2

their positions. On one hand, made. it may be impossible
they argue that neither DBS for them to live up to it for a
service on its own saw the variety of reasons. But first
other as its main competitor, and foremost, one ofthe most
saw cable as the bigger foe. important questions to keep
and thus never really reacted asking when judging the ve­
to each other (contrary to racity of the companies' com­
what everyone else observed mitments Is: Can EchoStar af­
and the companies said). but ford to live up to those
to cable. On the other hand, promises?
they now say they must There are many who sug­
merge into one company to gest that EchoStar will not be
compete with cable. So were able to.
they ever competing with At the time the deal was
cable. or just each other, or announced, Hughes and
some other EchoStar
imaginary said the
foe? new Echo-

eAs virtu- Star would

ally anyone in ..... there is not a single have a mar­
thesatelliteTV ket capitali-knowledgable person in
business sadly zation of
understands. the satellite TV busi- $33 billion
a combined nesses who believes and a debt
EchoStar-Di- EchoStar and Hughes' load of $11
recTv will be claims that the merger billion. In
crippled for will produce the $2 bil· the months
years, some lion to $3 billion in hence. that
say as long as 'estimated 2005 syner- valuation
seven years. gies' the companies has changed
trying to in- trumpeted when they an- a bit be­
tegrate the cause ofnounced their agreement."
two compet- Viven d i' s
ing services' ...-----------..... investment
complicated, vast. and some- in EchoStar. some other fund­
times unwieldy operations. ing moves. and occasional
Operating a DBS service is upticks in stock prices.
inherently more complex by Based on current stock
a factor of 10 than running a prices, and depending on
cable system is. Over the past whose equations can be be­
few months. employees from lIeved (these financial mat­
both DBS companies have ters often depend on who is
come to realize that trying to crunching the numbers), the
put these two services to- new EchoStar will have a mar­
gether-from technical. bill- ket capitalization of $35 to
ing. customer service. broad- $40 billion and carry a debt
cast operations. conditional load of $ 10 to $ 12 billion.
access/security, and manage- That could change in the next
ment information systems few months. and. of course,
perspectives-is going to be Hughes and EchoStar's stock
nothing short of a nightmare. price will Impact
Though they cannot say as the final market
much, there are growing num- cap to debt ratio.
bers inside both DBS services Some believe
who question whether it can that since the new
be done without essentially company's pro­
starting a whole new com- jected debt load
pany from scratch. really has not

There has also been much changed, but has
debate about how this transl- mom e n tar I I Y
tlon will impact subscribers to looked better at
the services. points over the

EchoStarand Hughes main- last few months
tain that they will transition to because of stock prices. But.
one technology, but that cus- like the shares of any com­
tomers of the service whose pany. stock prices are subject
technology is abandoned will to big SWings. The share prices
receive free equipment and of Hughes and EchoStar have
installation of the new equip- fluctuated. and have dropped
ment. This is among the most in the last couple of weeks.
crucial promises EchoStar and Regardless, what is vital to
Hughes have made to Wash- note is that the new EchoStar
Ington. and to their subscrib- will be extremely limited in
ers. how It can raise capital for up to

But. like many of the other two years after It would com­
promises the companies have plete the Hughes purchase.
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EchoStar competes with Di­
recTv to provide multichan­
nel video programming In
market."

In its court filing, EchoStar
wrote, "Cable television is an
Imperfect and comparatively
weak substitute for DBS."
EchoStar also stated that, "If
not constrained by EchoStar,
DirecTv could raise Its prices
above the competitive level
without experiencing a sig­
nificant constraint by cable."
EchoStar also argued that,
"DBS is a separate product
market from alternative
sources of programming, in­
cluding cable television."

Even more to the point.
was EchoStar submitting false
statements to the SEC as re­
cently as one week, yes one
week. before finalizing its
agreement to buy Hughes?
In that SEC filing. EchoStar
wrote its antitrust suit "al­
leges that DirecTv has uti­
lized improper conduct In or­
der to fend off competition"
from EchoStar. DirecTv, ac­
cording to EchoStar, "has
acted in violation of federal
and state antitrust laws in or­
der to protect DirecTv's
marketshare. "

Hughes described the an­
titrust lawsuit to the SEC in a
similar way. In a March 6,
2001. filing, it told the SEC
the "allegations" leveled by
EchoStar against it and the
other defendants were that
they "have entered into
agreements with retailers and
program prOViders and en­
gaged in other conduct that
violates the antitrust laws and
constitutes unfair competi­
tion."

Thus. in order to believe
EchoStar and Hughes' cur­
rent positions. the market­
place would have had to radi­
cally and entirely change in
the past year. when it obvi­
ously has not. And if the com­
panies are allowed to simply
ignore what they have told
the courts and the federal gov­
ernment so acutely in the re­
cent past, then why should
there be any presumption that
any company is ever being
totally forthright?

Likewise. EchoStar and
Hughes' argument In this area
illustrates one of the many
obvious contradictions in
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constituents. was engineered by Echo- shadow over its "national of the timeline offered aside,
Putting aside the pompos- Star-which owns a stake in pricing" idea by also saying many thought the announce­

ity and hyperbole of that both-were the main reasons it would have to be allowed ment would quell much of
claim, here again, the amount for the difficulties. to "have the ability to re- the rural opposition and as a
of money EchoStar would Unincumbered by debt and spond" in individual markets result greatly improve the
need to achieve that goal distractions from attempting when the cable operator of- companies' chances.
make it virtually impossible to put two competing com- fers a special promotion. It is For the most part, that has

on forever, but opinion is di- to understand how It can de- panies together, there may not hard to envision cable not happened. For the most
vided over whether it would liver. In Congressional testi- be other corporations in a far operators intentionally craft- part, the announcement has
be easier for hackers if they mony on December 4,2001, stronger position to deploy ing such promotions with the produced very little political
had only one system to focus EchoStar estimated that it satellite Internet services on a _-----------_ benefit for EchoStar and
their attacks on versus two. could take at least $4 billion national basis. Liberty Media's Hughes.

Money aside, most agree to develop a two-way satel- Malone is trying to do just Many thought the idea
with EchoStar's view. Be- lite Internet service. Some that, and as he said a few made no economic sense to
cause DirecTv has control over argue that projection is low months ago, ifthereisamar- begin with. According to
what features are included in to complete the construction ket for two-way satellite data "In fact, due to the finan- Nielsen Media, the top 100
receivers for its service, hard- and launch ofenough Ka-band services, there will many com- cial and operational bur- TV markets in the nation ac­
ware manufacturers such as satellites to make a two-way panies eager to invest the dens that will challenge count for some 86 percent of
Thomson Consumer Electron- satellitedataserviceaviable capital to develop them. the new EchoStar, it all U.S. television homes.
ics Inc. and others have been national competitor. In fact, dueto the financial could be argued that Since it is now clear that
prevented from incorporat- To date, Hughes has in- and operational burdens that EchoStar may be In the EchoStar and DirecTv could
ing many new features in Di- vested around $1 billion in its will challenge the new Echo- each serve those 100 mar-worst position to try
recTv receivers. As a result, planned satellite data ser- Star, it could be argued that kets with local stations were
EchoStar's boxes have leap- vice, called Spaceway. Echo- EchoStar may be in the worst and roll out a new gen- the merger not approved,
frogged DirecTv's in many Star has spent considerably position to try and roll out a eration of Ka-band two- one of the main justifications
aspects. less to develop its own ser- new generation of Ka-band way Internet satellite for their merger into a mo-

And under almost any sce- vice. So it would take an- two-way Internet satellite ser- services." nopoly is providing iocal TV
nario mentioned by EchoStar other $3 billion to $4 billion vices. stations via satellite to about
and DirecTv, almost all of both to deliver the satellite broad- eThe matter of how rural sole goal of baiting EchoStar 14 percent of American TV
firm's subscribers would need band services according to America will be impacted by to react. IfEchoStar bites, as it homes.
some new equipment and/or EchoStar and Hughes' own a potential EchoStar-DirecTv probably would, the cable While few assert that the
service call to re-point or re- estimates. Add a couple of combination has been among operator will immediately concerns of rural Americans
places their dishes. more billion dollars in the real the hottest topics of debate claim that EchoStar is viol at- should be dismissed or ig-

So again, the question is world, where these types of these past six months. ing its own national pricing nored, many also argue that
whether EchoStar will be able services always cost more than Any way this Is viewed, pledge. it would be unfair for 86 per-
to pay for a conversion with- initial cost projections. rural Americans will lose. Big Indeed, were there only cent of American homes to
out at some point trying to It would be difficult for any time. one cable operator In each be forced to pay significantly
get consumers to pay all or company to raise that type of Above all else. the elimi- market competing with the higher prices so that 14 per­
part of the bill? EchoStar has money for any new, unproven nation of competition result- sole DBS service, these types cent have the availability of
repeatedly said it will keep service in today's economy ing from having only one of promotion squabbles local TV stations via satellite.
the costs of the conversion and market. How tough will it choice for satellite TV will hurt would likely be the only f1eet- And consumers in all parts
down by allowing customers be for a company being ruralconsumersmorethanany ing competition there is. of the nation would pay higher
to "upgrade" boxes to get weighed down by a huge others. Not only are many Imagine that. Price promo- prices. The lack of competi­
new features and acquire new pile of debt, and restricted rural Americans without a tion and competition would tion would not only lead to
capabilities. How many times from raising money through cable TV option at all, but be giving way topolitical price skyrocketing prices, but the
will EchoStar try .----------------------, those rural areas baiting. The minute the politi- amount of money it would
to "sell" new with cable TV are cal rhetoric died down, the cost to provide local stations
equipment, mak- On.,...,.. .. .".;'" nil _-t often the oldest, promotions would head for the in the rural markets for lim-
ing all kinds of ~,... , ........""1t~ most antiquated hills and the lower prices van- itedsubscriberrevenuewould
promises, to con- systems with the ish into the heavens. only make it worse. The equa-
sumers before it RURAL AMERleA fewest channels. After unprecedented oppo- tion is simple: it basically costs
actually gives Yet again Echo- sition from rural lawmakers the same amount to uplink a
consumers a free "Any way this [merger] is viewed, rural Star's own words in surfaced in the months after TV station to a satellite for
conversion? And a filing in the anti- the Oct. 29 merger announce- reception in Glendive, Mon-
given EchoStar's Americans will lose. Big time:' trust lawsuit sums it ment, EchoStar and Hughes tana, the country's 21 Oth and
past, what it will up best. "Millions of realized they were losing the smallest TV market as it does
call a "conver- potential DBS cus- political battle, and the rural to uplink a TV station for view-
sion" versus an tomers also live in questionwasamongthemain inginNewYork,thenation's
equipment "upgrade"- certain means, to do so? areas that do not have access reasons why. Since haVing biggest TV market.
which it will charge custom- EchoStar and Hughes may to cable," EchoStar wrote. only one real option for mul- There are 7.3 million TV
ers for-wi II make Bi II have trouble launching such "For these millions of custom- tichannel video service in ru- homes in the New York mar­
Clinton's famous line, "it de- services on their own. They ers and potential customers, ral America is not a great sell- ket for satellite TV services to
pends on what the meaning may need to look to other if there is no competition Ing point for any potential market to, according to
of the word 'is' is" look cred- companies to participate. But between [DirecTvj and [Echo- deal, the DBS firms made what Nielsen.
ible. turning to each other will Star], there is no competition at the time was Widely In Glendive, Nielsen sta-

eMany of the same finan- make it all but hopeless finan- at all." viewed to be a very shrewd tistics indicate, there are
cial realities will also prevent cially. To counter this, EchoStar political hail-mary. During a 3,900TV households.
EchoStarfromfulfillingoneof EchoStarpointstotheprob- says it will not charge rural Feb. 26 press event, they The fundamental financial
its other most ballyhooed lems other companies such as consumers any more for pro- announced that if they were formula ofoperating satellites
claims, that It will be the only StarBand, WildBlue, Astro- gramming than subscribers in allowed to consolidate, they and fundamental economic
company able to deliver two- link, and others, have had in other areas under a self-de- would begin the process of realities dictate thatthe view­
way satellite Internet services. developing such services. scribed "national pricing" distributing local TV stations ers in New York will have to
That pledge has been at the Those companies have plan. That sounds good, but in every place in the nation help pay the bill for those in
heartofE~hoStar'swooingof struggled, but in the case of few believe it is remotely some two years after the Glendive. And Americans in
rural America and the law- StarBand and WildBlue, cor- workable. merger closed. both places, in all markets,
makers who represent rural porate politics, much ofwhich EchoStar itself has cast a At the time, the murkiness CONTINUED ON PACE 9



ketplace confusion. The most Star to spend money, or im- Charles James. By all ac­
telling case study ofwhy this pose hefty fines for other con- counts, he Is not the political
Idea would be a miserable sent decree breaches, it hack that his predecessor, Joel
failure is the Telecommunica- would wind up pushing an Klein, was. If James signs off
tions Act of 1996. One of the already enormously indebted on a consent decree based on
paramount reasons that bill company toward the finan- the unenforceable national
has been considered a flop by cial abyss. Or would EchoStar pricing or all local stations
most has been the continuing just raise its subscription promises, he will otherwise
and successful efforts by en- prices to pay the fine? And be signalling approval of the
trenched local telephone com- after satellite and cable prices EchoStar-Hughes merger but
panies to stop competitors repeatedly go up, will Con- bowing to his bosses who will
from offering a competing 10- gress act to impose strict rate want to claim they got con­
cal telephone service using regulation on both industries? cessions from EchoStar.
the existing phone lines run- How big a disaster would that For in reality, as lawyer af­
ning into homes. EchoStar be,evenifpricecontrolscould ter lawyer has argued, there
would have the very same be imposed in some rational is nota more blatant violation
ability to hamper use of its way, in light of how highly of antitrust law than this
pipeline into satellite homes. leveraged EchoStar and the merger poses. The Justice
It would also make it Virtually nation's largest cable compa- Department's own criteria for
impossible for EchoStar to nies are? determining this would seem
control piracy. Since the government's to be explicitly designed to

So the Justice Department approval of the EchoStar- address the EchoStar-DirecTv
would have few options left Hughes deal would leave merger.
but to agree to EchoStar's EchoStar as America's only In February, the Justice De­
other terms. Justice, and, per- mainstream national DBS ser- partment told the FCC that its
haps, the Federal Communi- vice, the government would "view has been that relevant
cations Commission as well, have a vested interest in mak- geographic markets for [mul­
would have to keep an eye ing sure EchoStar stayed in tichannel video] services are
on EchoStar in perpetuity. business. There would be no fundamentally local because

In other words, the gov- alternative. There would be the only viable choices for a
ernment of the United States no practical enforcement or consumer are those firms that
would have to establish "The recourse that would not hurt offer services directly to the
Office ofEchoStar Oversight." the very consumers the gov- consumers' homes."

What would happen if ernment wants to protect. Any way the numbers are
EchoStar, two or three years Perhaps five or six years crunched on this deal, anyway
from now, announces it no from now, the federal gov- the math Is done, anyway the
longer makes financial sense ernment, realizing the colos- industry or local market is de­
to uplink all local TV stations, sal failure, could reverse fined, allOWing EchoStar and
or as it turns out, its technical course and decide to "break DirecTvto become one service
caiculations were incorrect? up" EchoStar. That would wilidramaticallyreducethe"vi­
Or every time someone ac- make the break up of the old able choices" for every Amerl­
cuses it of violating the na- AT&..Tlookgood. can TV consumer. It will cut
tional pricing plan? Or ifit never If EchoStar manages to put those choices from three to two
launches a nationai two-way this Humpty-Dumpty to- in most areas, and from two to
satellite service? Or it raises its gether, it is never ever going one in other areas. Competi­
prices year after year? to be broken apart. The logis- tion gets cut by 33 percent or

What will "The Office of tics and cost would be over- 50 percent.
EchoStar Oversight" do? Wili whelming and astronomical. There is just no other way
it employ thou- .----- --, to look at it.

sands of federal The importance

employees to In- (J~""MIIHII_;'" nil. _-t of having two DBS
vestigate each and ~,u,""""""'11' Ul-eO services cannot be
every claim made overstated. Cable

by consumers, GET OUT OF COMMITMENTS operators, of
broadcast stations, course, do notcom-
cable operators, SCOTT-FREE pete with each
and anyone else? "EchoStarwill be transformed into other, so even
Will it force Echo- the first unregulated, untouchable though sixor seven
Star to spend as government-sanctioned monopoly?' cable companies
much money as re- will soon own al-
quired, launch as most all cable sub-
many satellites as needed, Thus, in almost all ways, scribers, that does not change
and allocate non-existent DBS EchoStar would have the gov- the number of multichannel
orbital slots to accommodate ernment over a barrel. When choices available to most con­
all local stations and/or launch someone owes a bank $10 sumers. And after squandering
two-way data services? million, the bank "owns" that billions ofdollars over the past

W!II it opt to fine EchoStar person. When a person owes 15 years, telephone compa­
for failing to meet its commit- a bank $10 billion, that per- nies and would-be cable
ments, whether they were in- son "owns" the bank. overbuilders have either closed
cluded in a consent decree or EchoStar will be trans- up shop or had Virtually no
not? How long would that formed into the first unregu- impacton the market. The idea
take to enforce in court? How lated, untouchable, govern- that there could be a second
big a fine would it take to get ment-sanctioned monopoly. wire-line/cable video distri­
EchoStar to act? The Justice Department's bution channel to the home

Assuming the government Antitrust Division is now run a on a large scale basis has been
could legaily compel Echo- by a very smart lawyer in CONTINUED ON PAGE JO

In this case, there are only
two such remedies that any­
one can think of, and they
have no chance of being ac­
cepted by EchoStar. Many
have proposed that EchoStar
be forced to sell one of the
full-CONUS DBS orbital slots
It would own after the deal
closes, the only three such
slots over America.

EchoStar has already indi­
cated that is the proverbial
non-starter. And in this case,
it is easy to see why. Spend­
ing $26 billion to buy DirecTv
if the full-CONUS orbital slot
DirecTv owns is not part of
the deal could not be justi­
fied under any scenario. And
even ifEchoStar would agree,
few experienced industry ex­
ecutives think a new DBS ser­
vice could be launched from
scratch, and provide any real
competition to EchoStar, via
one DBS orbital slot.

The other idea, mostly
floated by the rural co-ops,
would mandate that EchoStar
essentially become a facilities
based wholesale service pro­
viderto a hostofdistributors.
Almost like the "video
dialtone" service once envi­
sioned by telephone compa­
nies, a concept that was
flushed down a multi-billion
buck drain.

EchoStar will never agree
to such a provision for similar
reasons. Similarly, it would
do little to promote competi­
tion and instead lead to mar-

decrees that require it to ei­
ther have an ongoing role in
seeing that a company is ac­
tually doing what It agreed
to or one that requires a com­
pany to spend money to build
something.

Italmost always prefers what
are known as structural rem­
edies, which involve one- time
moves by a company, such as
the divesture of certain assets
or facilities, that allow it to find
that a merger would not hurt
the public interest.

"Any way the numbers
are crunched on this
deal, any way the math is
done, any way the indus­
try or local market is de­
fined, allowing EchoStar
and DirecTv to become
one service will dramati­
cally reduce the 'viable
choices' for every Ameri­
can TV consumer."

CONTINUED fROM PAGE 8

will end up with much higher
bills. There is no escaping
that.

National pricing, even if it
came to pass, does not mean
low pricing.

Once again, it must be em­
phasized that no one favors
shortchanging rural
America. But a far better
way must be found to help
defray the costs of provid­
ing local channels via sat­
ellite, and other new ser­
vices, to rural homes than
EchoStar and Hughes have
proposed. Many other
companies have to be part
ofthe solution, many other
ideas have to be explored.
It will not be an easy task,
but it may be almost infea­
sible for a company oper­
ating under an immense
pile of debt, devoting bil- ....-----------....
lions of dollars and taxing its
human resources trying to
turn two large and compli­
cated companies into one.

For these reasons, the Echo­
Star and Hughes promises of
national pricing, local stations
for all, as well as almost ev­
erything else the companies
say they will deliver, are noth­
ing more than that: promises.
And at best, they are political
promises, the most fleeting
and unenforceable.

Simply stated, EchoStar
will become an unregulated,
and, more importantly, un­
touchable monopoly if the
government biesses its ac­
quisition of Hughes and Di­
recTv.

The reasons of why invari­
ably lead to, and set the stage
for, a discussion about
whether the Department of
Justice could craft a consent
decree to protect consumers
from abuse by the EchoStar
monopoly.

EchoStar has publicly said
it would agree to a consent
decree coveri ng the so-called
national pricing and ail local
channel vows it had made.
So what?

What would happen if, and
when, EchoStar fails to live up
to both? Or any of the other
things it has committed to?

For all practical purposes,
nothing.

The Justice Department, as
a matter'bf general practice,
is loath to enter into consent
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and DirecTv have never fig- serve the entire country, so posed Ka-band service would
ured out how to capitalize on, at best, Cablevision could at- be "risky because this band Is
but not so much that EchoStar tempt to launch a regional SUbject to more rain interfer­
would be at all opposed to service. Nor could a DBS ser- ence than the Ku-band and
signing a consent decree vice with 11 or 13 frequen- may have technical problems."
whose main provision is jetti- cies remotely hope to com- Then there Is the SES
soning PanAmSat.) pete with one that owns every Americom announcement last

Along the same lines, some full-CONUS DBS frequency month about using alleged
have also suggested that as a and 137 total frequencies. Gibraltar DBS slots for a U.S.
monopoly EchoStar would Many on Wall Street have business. Could anything be
have unilateral and r----------------------, more absurd?
absolute power to There is a better
dictate terms and PnllMIIMIIUil" eflte.6t chance that the
conditions to more ~,....'"""~ actual Rock of
than just program- Gibraltar will fly

mers, but hard- ANTITRUST LAW over the United
ware manufactur- States than there
ers. component " •••NOT A MORE BLATANT is that SES' plan

and service sup- VIOLATION...THAN THIS will fly. The whole
pliers. and retail- idea has to get the
ers. This is referred MERGER POSES." "SkyPix Award"
to as "monop- so far for 2002.
sony" power, Maybe it should be
which some say Is just as lm- also criticized Cablevision. called, "The Crock of
portant a princlpalln antitrust which is not in the best finan- Gibraltar." The proposal ad­
law. Regardless of that com- cial shape In its history at the vanced by SES was so light
plexity, many independent moment, for even thinking on facts and heavy on fertil­
satellite dealers call itthe end about spending the money izer, that the question has to
of their businesses. Once the which would be needed to be asked is SES is doing some
conversion/upgrade is over, even get a DBS satellite into sort offavorfor EchoStar and
many predict that thousands space. Hughes? As noted here be­
of independent satellite re- EchoStaralso claims that po- fore, it costs big companies
tailers will close up shop. tential terrestrial Ku-band ser- peanuts to put out press re­
Even with DirecTv and Echo- vices, like the ones Northpoint leases, sucker the most gull­
Star in competition, these re- Technology Ltd., PegasusCom- ible in the consumer press,
tallers argue, they now have munications Corp., and Satel- make some noise. and file
little leverage over the DBS lite Receivers Ltd. want to something at the FCC.
services. If there was a satel- launch, could become com- With the chances of getting
lite monopoly, they argue, petitors. That is ridiculous. Even their deal approved getting
the only minor leverage they if the legal quagmire that pro- longer every day, EchoStarand
still have-the threat to stop ceeding has become is ever Hughes need all the help they
selling one of the services in resolved, the amount of spec- can get trying to convince
favor of the other. disappears. trum the FCC allocated for each Washington that there is the

-So the next question then market is not enough to pro- possibility that someone could
becomes, could there be an- vide true competition. And the one day compete with the sat­
other wireless competitor to whole interference issue that ellite monopoly they are try­
the EchoStarmonopoly? this type of service will pose ingto forge. Ayearortwo from

As of today, there are only will never fade away. Terres- now, this preposterous SES
a few such potential com- trial sharing of the DBS spec- idea will be buried in the file
petitors even on the drawing trum is. and will always be, one cabinet of the ridiculous, just
board, and most will do well ofmost lame-brained concepts like SkyPlx, the BeliSouth DBS
to even launch no less pro- ever. It will never come to pass plan, and so many others.
vide a real competitive op- on a widespread basis, if at all. The FCC and Justice De-

vice owned by a major com- tion for consumers. EchoStar also argues that partment will focus on that
pany. Do not for a second EchoStar claims that even the Ka-band, where compa- reality. As any good antitrust
think that EchoStar will be if it buys DirecTv, new com- nies such as WildBlue. attorney knows, Justice and
unable, for example, to de- petition will develop, lnclud- Astrolink, and Pegasus have the Federal Trade Commis­
mand that any programming ing DBS services, in the fu- licenses, could be used for sion have made clear in their
service that wants carriage on ture. Not so. EchoStar will video service in addition to own guidelines on mergers
its DBS service also pay own all three full-CONUS DBS two-way data services. This that the promise of future and
PanAmSat, the Hughes unit slots. The only other high- may be the case in terms of entirely potential competition
EchoStarwould then own, for power DBS service even li- ancillary services, such as pro- that is two or more years away
C- band and/ or medium- censed atthis point is a group viding additional spectrum for cannot be .used as a mitigat­
power Ku-band transponder led by Cablevislon, the local channels, but not as a ing factor to argue in favor of
capacity to distribute such a nation's seventh largest cable full-blown competitor to the a merger. The government,
channel to cable headends operator, which has received EchoStar monopoiy. For one according to the guidelines,
and the dwindling C-band much attention of late be- thing, there are not enough "generally wi II consider
system user base. cause of Its refusal to carry adjacent slots held by any timely only those committed

(On the other hand, do not the YES Network In the New one company that would en- [new service] alternatives that
for asecond think that EchoStar York area. The Cablevlslon able a new service to launch can be achieved within two
would be unwilling to give up group owns 11 frequencies with sufficient channels to years from initial planning to
PanAmSatasawaytowinJus- at the half-CONUS 61.5-de- challenge the EchoStar mo- significant market impact."
tice Department approval. gree DBS orbital slot, but may nopoly. And, as EchoStar it- There just Is no way to ar­
PanAmSat would give ECho-j get use of two unassigned self told the House Judiciary gue that there are any new
Star more leverage over pro- frequencies there. That slot, Committee in written testi- potential and speculative
grammers. something Hughes as the FCC has noted, cannot mony in December, any pro- CONTINUED ON ,.AGE J J

charge will creep up everyyear.
If the EchoStar-DirecTv deal

closes, a $60 price tag for a
basic package of program­
ming-with no movie chan­
nels, sports, or other additions,
will become the national aver­
age in a couple ofyears. And it
will go up from there.

At that point, consumers
can also forget about seeing
many new programming ser­
vices, especially niche or spe­
cialized channels. Ifthere are
only two video distributors in
each local market, and par­
ticularly since many cable
companies stili have limited
channel capacity, EchoStar
will become the bottleneck of
bottlenecks. It will be able to
extract any term ifwants from
any P9tential new service. As
a result, such start-ups will
have to pay EchoStar for dis­
tribution, or give up equity
to EchoStar, or otherwise
agree to whatever EchoStar
wants. The barriers to entry
for any new channel will be
Virtually unassailable, espe­
cially for a service that is try­
ing to introduce a new con­
cept to the market and is not
a spin-off of an existing ser-

"There is a better
chance that the actual
Rock of Gibraltar will
fly over the United
States than there is that
SES' plan will fly. The
whole idea has to get
the 'SkyPix Award' so far
for 2002. Maybe it
should be called, 'The
Crock of Gibraltar.'"

CONTIHUED FROM ,.AGE 9

pronounced all but dead. And
anyonewho believesthe Internet
will become amassvideodistrI­
butlon channel in the next 20
years should just "pass go" and
move right to selling aluminum
siding or hot tubs.

In reality, the two video op­
tions that exist today-sateilite
and cable-will be the only
twofortheforeseeable future.
Thus, the number ofDBS ser­
vices will be the sole factor in
determining how many alter­
natives consumers will have
to their cable system. Echo­
Star or DirecTv, as Individual
companies, are the only "third
choices."

There Is no better example
of why having that third
choice Is essential than the
recent spats between the new
YES regional sports network
in the New York area and
Cablevision, that region's
dominant cable operator, and
the equally nasty but now
settled dispute between
Disney/ABC and EchoStar
over carriage of two of
Disney's cable channels.

In most places in the New
York area at this moment,
the only way to watch the
YES Network and the New
York Yankees is through Di­
recTv. EchoStar and
Cablevislon have not agreed
to terms with the channel.
-Imagine if there was only
one cable operator and one
satellite service? Both could
easily hold out against any
channel without fear. The
"third choice," whether, in L.. ......

this case, It is DlrecTv, EchoStar.
orCablevision, is the "wild card"
that affords consumers a modi­
cum ofprotection against being
victim to distributorswhowould
become gatekeepers with more
raw market power than ever
before.

Some may argue that dy­
namiccould helpkeep program­
ming prices down. That will
neverhappen.The two distribu­
tors will not only be able to
dictate terms to programmers,
but they will have so much clout
that they will be in a position to
exercise control over content.
As far as prices go, when only a
handful of companies-the
aforementioned small group of
cable operal;prs and EchoStar­
have unchallenged marketcon­
trol, the celllng on what theywill
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management DirecTv needs,
those things DlrecTv has lost to
EchoStar during the merger
review process could be more
than offset by the emergence
oftwo even stronger competi­
tors to cable.

And there is no doubt that if
their deal Is blocked, EchoStar
and DirecTv could stili find a
way to share some spectrum to
offer local channels in smaller
markets, assuming of course,
they can put the companies'
egos aside. (That was the lone
reason, the singular reason,
they failed to reach a spectrum
sharing agreement three years
ago.) But the government has
to act now. Before there is little
left of DirecTv to resurrect, be­
fore EchoStar knows everything
about its rival there Is to know.

It is often said that the facts
have little to do with the poli­
tics ofthe nation's capitol. But
in this case, they appear to be
in complete alignment. The an­
titrust laws seem overwhelm­
Ingly on the side of the pre­
venting EchoStar and DirecTv
from becoming a monopoly.
As for the politics, those op­
posing the deal represent a
wide range ofpolitical and so­
cial viewpoints: how often do
Sens. Trent Lott (R-Miss.) and
Orrin Hatch (R-Utah) agree on
such ahotly debated issue with
The Teamsters Union and AI
Sharpton?

The lobbying and mud­
slinging on this deal will con­

tinue for some
time. Predicting
what will happen
Is a roll of the
dice. because far
too often politics
overshadows ev­
erything else,
and the political
winds of Wash­
Ington can
change as often
as EchoStar's

public promises and state­
ments.

But maybe, just maybe, this
deal affordsgovernmentofficials
a rare opportunity to simulta­
neously satisfy their political
agendas and act in the best
interestofAmerican consumers.
to prevent the formation of an
unregulated, untouchable gov­
emment monopoly that will,
without any doubt, result in far
higher prices for satellite and
cablesubscribersinthenearfuture.

Satellite TV remains the
greatest television reception
product ever introduced. Just
maybe government will act
to keep that way.•

-Bob Scherman

if the deal is blocked, even ifit
pays Hughes a $300 million or
$600 million break up fee-not
that many think EchoStar will
ever fork over a nickel of that.
Every day that goes by. they
suggest, helps EchoStar.

But here again, EchoStar's
brilliant manipulation ofHughes
and DirecTv could actuallywind •
up helping to promote com­
petition and keep prices. By
whittling away at some of
DirecTv's most valued advan­
tages, EchoStar is strengthen­
ing its ability to compete. Ifthe
merger is blocked, and GM
and Hughes finally sell DirecTv
to another group, which will
undoubtedly bring in the new

DBS companies emerging­
and therefore not only provide
more choice and competition
against cable but against each
other.

But time is running short.
EchoStar had four main goals
when it filed its antitrust lawsuit
against Hughes and DirecTv
little more than two years ago.
It wanted to throw a monkey
wrench into what it new was
about to become a serious bid
by Murdoch to gain control of
DirecTv; it wanted to gain dis­
tribution through bigconsumer
electronics chains that DirecTv
spent millions maintaining its
exclusive in (quick question to
Hughes' lawyers: why did Di­
recTv spend millions to keep
EchoStar out of the chains if It
was not really competing with
EchoStar?); it saw the lawsuit as
a means to obtain sensitive in­
formation on DirecTv through
the discovery process; and it
hoped to force DirecTv intogiV­
ing up its DBS exclusive sports
pacl<ages, mostnotably the NFL
Sunday TIcket package (same
question to Hughes' lawyers!).

It is beyond dispute that
EchoStar has achieved the first
three goals. Some go much
further, and now believe Echo­
Star is dismantling DirecTv bit
by bit, or, at the very mini­
mum, wiping out any advan­
tages DirecTv had in the mar­
ketplace. Ofcourse, that is the
very reason many believe Echo­
Star will not be all that unhappy

nies rather than using more
colloqUial terms that many
other people would choose.

It was not the first time such
charges have been leveled
against EchoStar.

In a court filing dated March
13,2000, Hughes and DirecTv
charged. "EchoStar has com­
mitted and/or conspired to
commit unfair, unlawful and
fraudulent business acts and
business practices and unfair.
deceptive, untrue or mislead­
ing advertising in Califomia and
throughout the United States
that offend established policy
and are unethical, oppressive,
unscrupulous, and/orsubstan­
tially injurious to customers."

That perception of EchoStar
was only reinforced in many
minds only a few weeks ago.
Just days after making a very
public oath to carry every local
TV station in ever market, Echo­
Star was part of a Supreme
Court appeal of the must-carry
rules. That appeal included a
footnote in which EchoStarsaid
that ifthe merger is completed,
it "does not intend to carry all
channels in every market un­
less the [must-carry decision]
is upheld."

DirecTv, on the other hand,
still suffers from the plodding,
bureaucratic, conservative heri­
tage of its Hughes parent,
which started life as a defense
contractor. Throw in the Gen­
eral Motors bureaucracy on top
of that, and it is easy to see
why DirecTv has so
often been left to re­
act to aggressive and
decisive marketplace
moves by EchoStar
rather than the other
way around.

DirecTv will never
reach its full potential
until it isemancipated
from Hughes and
GM. And DirecTv,
which is about to cel­
ebrate the eighth anniversary
of its service, is badly in need
of new leadership and some
energetic new management
that can both regain the trust
and loyalty of rank and file
employees and bring some new
vitality and perspective to the
DirecTv corporate suite.

Though DirecTv could use a
dose ofEchoStar, and EchoStar
could use a dose of DlrecTv,
that does not mean that com­
bining these two into a national
monopoly can work. To the
contrary, it will be a disaster in
every aspect.

Yetifthe government moves
quickly and decisively, it can,
in fact, result in two stronger

tions that custodianship entails.
The same overriding leader­

ship and management prin­
ciples have gUided EchoStar
for its 20 years. EchoStar oper­
ates with the same mentalities
it did when the company was
founded: a guerilla marketing,
push the proverbial legal en­
velope until it tears, take no
prisoner approach. It has
worked for EchoStar.

Butat some cost. The FCC,in
a footnote at the end of its
recent decision on EchoStar's
practice ofutilizing two dishes
to meet its must-carry obliga­
tions, went so far as to note
that, "EchoStar has previously
been fined by the commission
for rule violations and admon­
ished for its 'disingenuous' be­
havior and lackofcandor." The
footnote recounted various
"degree[s] ofmisconduct, lack
of voluntary disclosure, and
continuingviolation[sj" ofFCC
rules by EchoStar, that the DBS
company preViously had "will­
fully violated" federal law and
FCC rules, and "failed in its
duty of candor" when proVid­
ing the FCC information.

Many viewed the FCC foot­
note as the commission all but
labeling EchoStar as a "bad ac­
tor," a qUintessential Washing­
ton term ascribed to compa-

and more dynamic leadership
could make the transition into
running the nation's only DBS
service. The monopoly Echo­
Star would control the only
three full-CONUS DBS orbital
slots. Thus. in addition to ruling
on the antitrust and competi­
tive aspects of this proposed
transaction, state and federal
officials are also obliged to judge
whether EchoStarwould be the
best custodian ofthat immense
chunk ofspectrum and able to
live up the public trust obliga-

"But maybe, just maybe,
this deal affords govern­
ment officials a rare op­
portunity to simulta­
neously satisfy their po­
litical agendas and act in
the best interest of
American consumers, to
prevent the formation of
an unregUlated, un­
to.uchable government
monopoly that will, with­
out any doubt, result in
far higher prices for sat­
ellite and cable subscrib­
ers in the near future."
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competitors that could chal­
lenge monopoly EchoStar, or
the cable industry, in any real
way in the next five years at
the minimum. This also high­
lights yet another of Echo­
Star-Hughes' inconsistent po­
sitions. At the same time they
argue they must be allowed
to merge into this behe­
moth monopoly in order
to effectively compete,
they also claim that these
start-ups can provide true
competition in the short
term. It cannot be both.

From a financial perspec­
tive, the barriers to entry,
and later to effective com­
petition to the EchoStar mo­
nopoly, would almost be in­
surmountable for anew DBS
entry. Since such new en­
trants, even if they had
enough spectrum, would be
three or four years away at
best, they would be 20 mil­
iion homes behind Echo­
Star, and, of course, even
more behind the cable in-
dustry. Raising the billions ''_ .....

it would take to launch an ef­
fective competitor to the Echo­
Star-cable duopoly would be
extremely difficult.

The most critical tests the
Justice Department applies to
mergers are determining the
"timeliness, likelihood. and suf­
ficiency" of any new competi­
tors that might enter a market.
Every single thing that Echo­
Star and Hughes have tried to
shine the spotlight on as proof
they will not be monopoly fails
all three.

.Perhaps there is no more
meaningful way to look at the
pending EchoStar purchase of
Hughes than to delve into the
histories and corporate person­
alities ofboth companies.

EchoStarmaintainsthat itcould
do abetter job ofthe running the
combined companies than Di­
recTv has done running its busi­
ness this past 10years. Itwould
be tough to argue with that just
by lookingat thesubscribernum­
bers. EchoStar isslowly catching
up with DirecTv, despite being
considerably out spent and
outsized, and giving up a 2­
year head start to DirecTv. (Di­
recTv launched on June 17.
1994, EchoStar on March 16,
1996.)

But that is a long way from
concluding thatEchoStar'sstyle




