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TO: Assistant Chief, Audio Division MAY 2 2002
Office of Broadcast License Policy AUDERAL DOMMLNICATIONS COMMIGRION
Media Bureau OFFCE OF THE SECRETARY
COMMENTS OF WKJF RADIO, INC.
WKJF Radio, Inc. ("WKJF Radio”), licensee of M

Broadcast Station WJZQ, Channel 225C1 (92.% MHz), Cadillac,
Michigan, hereby respectfully submits its Comments in the
above-captioned proceeding?. In so doing, the follewing is
shown:

1. It is to be noted that station WJZQ's move to a
new tower near Fife Lake, Michigan and downgrade from Class
C to Class Cl status has opened a window for the use of 93.1
MHz (Channel 226A) in locations along the shore of Lake
Michigan in west central Michigan. WKJF Radic does not
object to any bona fide allocation proposal that is fully-

spaced to WJZQ's newly licensed facility.

1The Ferrysburg proponent, “Northern Paul Bunyan Radioc Company” is
in no way connected with WKJF Radio, Inc. or with its parent company,
Midwestern BRroadcasting Company, which has used the trade name “Paul
Bunyan Network” for many vyears in connection with broadcast stations

operated by it or subsidiary companies. No
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z. It is alse to be noted that on Friday, May 17,
2002, WKJF Radio filed an application on Form 302-FM,
reference number 20020517AAG, to remove a “Section 73.215"
condition from the newly granted WJZQ license. WKJF Radio
filed this in light of the Audio Division’s letter ruling
dismissing the application of George S. Flinn, Jr. for a new
FM Brcadcast Station on Channel 2272 (83.3 MHz} at Glen
Arbor, Michigan (see Exhibit A). The Glen Arbor allocation
is 71.26 kilometers from the new WJZQ site; pursuant to
Section 73.207 of the Rules, full spacing between first
adjacent channel Class A and Class Cl facilities is 75
kilometers.

3. On April 24, 2000, the same day that WKJF Radio
filed its "“Meotion to Dismiss Application” against the Flinn
application at Glen Arbor, WKJF Radio alsc filed a “Petition
for Rulemaking to Delete FM Channel” (See Exhibit B). In
light of the ruling eon Fiinn’s application and in light of
the fact that, due to terrain characteristics the allotment
of Channel 227A at Glen Arbor is a defective allotment, the
Commission must forthwith delete Channel ZZ7A at Glen Arbor
frem its FM Table of Allctments.

4. In the event that the instant proceeding is used
as a springbcard for a “daisy chain”, then the Commission
should consider WKJF Radio’s application to delete the

Section 73.215 condition from WJZQ’s license as well as the




WKJF Radio “Petition for Rulemaking to Delete FM Channel” in

the context of the Ferrysburg proceeding.

Respectfully submitted,

WKJF RADIO, INC.

“Dennis J. Kelly
(D. C. Bar #292631)
Its Attorney

LAW OFFICE OF DENNIS J. KELLY
Post Office Box 41177
Washington, DC 20018
Telephone: 202-293-2300

May 20, 2002
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FEDERAL COMMUNICATIONS COMMISSION
445 12 Street SW
WASHINGTON DC 20554

MEDIA BUREAU PROCESSING ENGINEER: Dale Bickel

AUDIO DIVISION TELEPHONE: (202) 418-2700

TECHNICAL PROCESSING GROUP FACSIMILE: {202) 418-1411

APPLICATION STATUS: (202) 418-2730 MAIL STOP: 2-B450

HOME PAGE: www.fee.gov/mb/audio/ INTERNET ADDRESS: dbickel@fcc.gov
May 2, 2002

Mr. Dennis J. Kelly
P.O. Box 6648
Annapolis, MD 21401

Mr. Stephen C. Simpson
Suite 800

1090 Vermont Avenue, N.W.
Washington, DC 20005

In re: NEW; Glen Arbor, MI
George S. Flinn, Jr.
Application BPH-19970724M4
Facility ID No. 87653

Gentlemen:

This letter addresses the above-captioned application filed on July 24, 1997 for a new FM commerctal radio
station in Glen Arbor, MI filed on behalf of George S. Flinn (hereafter "Flinn"). On April 24, 2000, WK]JF
Radio, Inc. ("WK]JF"), licensee of WJQZ, Cadillac, M1, filed a "Motion to Dismiss Application" against Flinn's
amended proposal.! This pleading was opposed by Flinn on May 9, 2000 (as supplemented May 11, 2000), and
WK]JF replied to Flinn's opposition on May 19, 2000. As set forth below, we find the amended application to
be unacceptable for filing and the application is dismissed.

Background. By letter dated November 19, 1998, the staff advised Flinn that the application failed to meet the
minimum filing requirements of 47 C.F.R. Section 73.3564. The letter afforded Flinn one opportunity to
amend the application pursuant to the procedures set forth in the Report and Order in Processing Procedures for
Commercial FM Broadcast Applications, FCC 920238, 7 FCC Rcd 5074, 57 Fed. Reg. 34872 (1992). The site
change amendment was timely filed on December 18, 1998. By letter dated January 20, 1999, the staff indicated
that the amended application required Federal Aviation Administration ("FAA") approval and FCC antenna

structure registration.

Informal Objection. WK]JF's objection raises four issues meriting discussion. First, WKJF contends that Flinn
has not been able to secure FAA approval. Flinn's May 9, 2000 pleading states that the applicant is awaiting the
FAA review. A recent check of the Commission's Antenna Structure Registration System shows that the
proposed structure was registered on December 5,.2000. Therefore, we resolve this issue in Flinn's favor.

! WK]’F Radio, I_nc. is the. licensee of WKJF-FM, Channel 225C, Cadiltac, MI. Simultaneously with the Motion to
Dismiss, WKJF filed a petition for rulemaking §eeking (in part) to delete the Channel 227A Glen Arbor, MI allotment.

We are treating WKJF's Motion to Dismiss against the present application as an Informal Objection, pursuant to 47 C.F.R.
Section 73.3587.




Second, WKJF argues that Flinn's original application should be dismissed inasmuch as Flinn never had
reasonable access to the initial site. In support of this position, WKJF attaches a letter from the National Park
Service dated December 18, 1997 opposing the initial site proposed in this application, as well as our November
18, 1998 letter. Citing 62 Broadcasting, Inc., WKJF contends that Flinn's original application failed to have a
valid site certification and should be dismissed on that consideration.? Flinn in reply indicates that his initial
conversation with the National Park Service representative indicated that an application could be filed at the
requested transmitter site.

The December 18, 1997 National Park Service letter indicated that Flinn's conversation with its representative
had been "misconstrued”. It is clear that some level of misunderstanding occurred between Flinn and the
National Park Service representative. However, the record supports Flinn's presumption that the site would be
available, or at least could be applied for. This differs from the situation in 62 Broadcasting, Inc., supra where the
record clearly established that the applicant in fact knew that the site was not and would not be available when
its application was filed. As the Commission stated in Alden Communications Corp, 3 FCC Red 3937, 3938 at

paragraph 10 (1988):

Where an applicant is dealing with a government agency that is unwilling or unable to make less
than a legally binding commitment, and where the record contains no explicit rejection of the
applicant's proposal, a mere willingness by the government agency to entertain a request for use of
the land in question is sufficient to provide reasonable assurance of the site's availability.

See also Atlantic City Community Broadcasting, Inc., 8 FCC Red 4520, 4525 at paragraphs 25 - 43 (1993)
("proposal to construct a station on a publicly owned site has not been formally rejected by the City")

and Warren Price Communications, Inc. , 7 FCC Red 4342, 4343 at paragraph 8 (1992) (initial information from
town did not specifically state a request for zoning would be denied, and sufficient ambiguity exists between
present proposal and an earlier rejected proposal). In the present case, the record does not establish that no
application would be entertained by the National Park Service at the time the application was filed. The
explicit rejection of the initially proposed site by the National Park Service occurred almost four months after
the application was filed. Thus, the National Park Service's decision letter represents a loss of transmuitter site
and triggers an opportunity for the applicant to amend its proposal, not outright dismissal of the application as
argued by WKJF. This opportunity was afforded by the staff's November 19, 1998 letter, and Flinn properly
filed its amendment within the time frame specified in that letter.

Third, WK]F states that the amended proposal does not meet the minimum separation requirements of 47 CFR
Section 73.207 with respect to WBCM, Boyne City, MI. Under this rule section, the amended proposal must be
located at least 106 km from WBCM. Our study reveals that the actual spacing is 108.7 km, exceeding the -
requirement. Flinn's application is acceptable in this regard. -
Fourth, WK]JF contends that the proposed antenna height above average terrain (HAAT) of 43 meters is not
sufficient to allow line-of-sight coverage of Glen Arbor. To support his claim, WKJF provides an engineering
exhibit showing that intervening terrain (obstruction) exists between the transmitter site and the community of
license Based on the obstruction, WK]JF argues that the 70 dBu community coverage contour falls short of Glen
Arbor. Flinn's opposition provides an engineering exhibit using Longley-Rice calculations. Flinn concludes
that 89.6% of Glen Arbor will receive 70 dBu or more, thus meeting the principal community coverage
requirement of 80%.

Our policy is to refeiz Longley-Rice supplemental propagation showings, and any related objections, to the
FCC's Office of Engineering and Technology for expert review. The Office of Engineering and Technology's
(OET) has determined that no 70 dBu coverage will occur in Glen Arbor, OET states "[t]here are two hills

? See 62 Broadcasting, Inc., 4 FCC Red 1768 (1989).

1 . . . . . .
S?lf).wmgsl of this type may be submitted in accordance with the policy set forth in Certain Minor Changes in Broadcast
Facilities Without a Construction Permit, 12 FCC Red 12371, 12401 at paragraphs 69 - 72 (1997).




(about 220 meters in height) between the transmitter site and Glen Arbor ... Based on our calculations, the 70
dBu contour is limited to the first hill at about 5 km from the transmitter site." This falls far short of the
community boundaries of Glen Arbor, the closest of which lie approximately 10 km distant from the proposed
transmitter site. Accordingly, the application as amended December 18, 1998 is still unacceprable for filing, this
time for violation of 47 C.F.R. Section 73.315(a).

The staff's November 18, 1998 deficiency letter included the following language:

Pursuant to 47 C.F.R. § 73.3522(a}{6), "an applicant whose application is found to meet the minimum

filing requirements but nevertheless is not complete and acceptable shall have the opportunity in the 30-day
period specified in the staff's deficiency letter to correct all deficiencies in the tenderability and acceptability of
the underlying application, including any deficiency not specifically identified by the staff. * Additionally,
47 C.F.R. § 73.3564(a) states that, {aJpplications with uncorrected tender and/or acceptance defects remaining
after the opportunity for amendment will be dismissed with no further opportunity for corrective amendment."
See Appendix B in the Report and Order in MM Docket 91-347, 7 FCC Rcd 5074, 57 Fed. Reg. 34872, released
July 27, 1992. This letter constitutes your opportunity for corrective amendment pursuant to 47 CF.R. §
73.3522(a)(6)-

The burden is on the applicant to provide an amendment free of any defects by the end of the curative
amendment period. The thirty day period expired December 18, 1998. The timely filed site change amendment
introduces a new deficiency. Pursuant to the procedures set forth in the November 28, 1998 letter (as duplicated
immediately above), the amendment and application will be dismissed inasmuch as all deficiencies in the
application, as amended, have not been rectified.* Under that procedure, Flinn is not entitled to submit further
amendments to perfect his application.

Accordingly, WKJF's Informal Objection IS GRANTED to the extent indicated in this letter, and DENIED in
all other respects. The application of George S. Flinn for a new station in Glen Arbor, both as originally filed
and as amended, IS DISMISSED. This action is taken pursuant to 47 CFR Section 0.283.

Sincerely, MW

Edward P. De La Hunt

Associate Chief, Audic Division
Office of Broadcast License Policy
Media Bureau

4 .
Qur C(E)nClU.Slon in the January 29, 1999 letter that the amendment was acceptable was based on the information available
at that rime, and before the community coverage issue had been raised by WKJF and reviewed in detail.
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TO: Chief, Allocations Branch
Policy and Rules Division
Mass Media Bureau

PETITION FOR RULEMAKING TO DELETE FM CHANNEL .

WKJF Radio, Inc., licensee of FM Broadcast Station
WKJF-FM, Channel 225C, Cadillac, Michigan (“WKJF” or
“Petitioner”), hereby respectfully submits this Petition for
Rulemaking to delete the allocation of Channel 227A at Glen
Arbor, Michigan. Thus, WKJF urges that the following change
be made in the FM Table of Allotments, 47 C.F.R. §73.202(b):
by its attorney, hereby respectfully submits this Petition
for Rulemaking and respectfully reéueéts the Commission to
amend its FM Table of Allotments, 47 C.F.R. §73.202(b), in
the following respect:

Communty Present Proposed

Glen Arbor, Michigan 227A, 238C2, 251C2 238C2, 251C2

In support whereof, the following is shown:




o

Preliminary Statement

1. The Commission allocated Channel 227A to Glen
Arbor in MM Docket No. 97-41, 12 FCC Red 5939 (released May
9, 1997), in response to a petition filed December 17, 1996
by Arborland Broadcasting Company (Arboriand)l. In
allocating Channel 227A to Glen Arbor, the Commiséiop
imposed a site restriction 7.9 kilometers (419 milesi gsouth
of the community.

2. Arborland’s “Petition for Rulemaking” (RM-8985)
and March 24, 1997 “Comments” (appended hereto as Exhibit A)
do not reveal anything abouf the nature of the area south of
Glen Arbor containing “theoretical” fully—spaced sites?.

Factual Statement

3. As Glen Arbor applicant George S. Flinn, Jr. (File
No. BPH-970724M4) found out, much of the area in the Gleh
Arbor “open area” is located within the Sleeping Bear Dunes
National Lakeshore, a federally-administered unit of the
National Park System. There ié attached hereto as Exhibit B
a letter of Ivan D. Miller to the Commission, dated December

18, 1997, pointing out that commercial use of any area

lthe “Notice of Proposed Rulemaking” in Docket 97-41 is reported
at 12 FCC Rcd 1268 (released January 31, 1997).

2No application at Glen Arbor was filed by a party calling itself
“Arborland Breadcasting Company” .
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within the Sleeping Bear Dunes National Lakeshore (including
location of an FM antenna) was prohibited.3 ¢

4. The Commission’s Audio Services Division wrote
Flinn a letter dated November 19, 1988 ({Exhibit C) giving
Flinn 30 days in which to *“specify a new transmitter site
outside of the Sleeping Bear Dunes National Lakeshore"..
Flinn did amend his application on December. 18, 199'9, and
specified a transmitter site south of Front Street ‘in the
village of Empire, Michigan, at NAD27 coordinateg 44°48'39”
North Latitude and 86°03'11” West Longitude. A depiction of
the 1location of this traﬁsmittér site, prepared by the
consulting radio engineering firm of Cohen, Dippell and
Everist, P.C. is aﬁpended hereto as Exhibit D.

5. Flinn's proposal at the Empire site is fraught
with multiple problems. First, so far as we can tell, Flinn

has never obtained a “determination of no hazard to air

3Flinn’s application {(FCC Form 301, page 28), listed Duane Pearson
as the contact person for his affirmative certification of “reascnable
assurance” of the availability of his proposed site. Mr. Miller’s
letter identifies Duane Pearson as the Assistant Superintendent of
Sleeping Bear Dunes National Lakeshore. At the very least, Flinn’s site
certification, which enabled him to file his application during the
window ending July 24, 1997, was erroneous.

iClearly, by failing to have had real ‘reasonable agsurance” of
the availability of a transmitter site as of the "“A* cut-off date for
Glen Arbor, as a matter of law Flinn was not entitled to amend, even
during the “as of right” amendment period, to specify another site. His
application should have been, and must now be, dismissed. 62
Broadcasting, Inc., 4 FCC Red 1768, 9924-27 (Rev. Bd. 1989); quoted with
approval in Global Information Technologies, Inc., 12 FCC Red 11808, 93
{(Commission, 1997).



navigation” from the Federal Aviation Administration. The
Audio Services Division wrote a letter to Flinn’‘s attorney
on this subject on January 20, 1999, fifteen months ago
(Exhibit E). Second, Flinn’'s proposed antenna height ofl43
meters above average terrain does not permit his proposed
station to deliver 70 dBu or better coverage to the Gle_n
Arbor reference point5, 1let alone 80% or .better of the
community of Glen Arbor. This is _beéause of the dur_les and
hilly terrain preclude line-of-sight between the Empire site
and the center of the inhabited area of' Glen Arbor (see
Exhibit F). Third, the Empire site is short-spaced to both
WKJF-FM and WBCM(FM), Channel 228C2, Boyne City, Michigan;
although Flinn préposes to operate with 6.0 kilowatts of
effective radiated power, under Section 73.215 of the Rules,
his station would be eligible for a maximum power of 5.9
kilowatts. Fourth, the copy of the amendment obtained from
the .Commission does not contain an amended site
certification.

6. WKJF needs the Commission to delete Channel 227A
from Glen Arbor. Since the station’s inception in 1961 when
it was co-owned with WWTV(TV), Cadillac, Michigan, the

station’s antenna has been side-mounted on the WWTV(TV)




tower 9 miles southeast of Cadillac in northern Osceola
County, Michigan. Because of the advent of digital
television, the current owner of WWIV(TV) has strongly
requested that WKJF-FM leave the WWIV(TV), so that its spéce
can be used by WWIV-DT’'s antenna. Most recently, WWTIV(TV)
has asked WKJF-FM to leave by July, 2000.

7. WKJF has found a suitable parcel of land near Fife
Lake, Michigan, at coordinates 44°35’§1” North Latitgde and
85°11’53" West Longitude, and is willing te downgrade from
Class C to Class Cl to use its. This site is 71.892
kilometers from the Empire gsite specified in Flinn’s
application as amended. Under Sectiqn 73.207(b) (1), 175
kilometers spacing is required between second-adjacent
channel Class A and Class €l stations—thus, there is a
short-spacing of 3.108 kilometers. WKJF cannot avail itself
of the lesser minimum spacings stated in Section 73.215(e)
of the Rules, where 73 kilometers spacing is required
between second-adjacent chanﬁel Class A and Class Cl
stations—WKJF cannot utilize Section 73.215(e) because of a

mere 1.108 kilometers.

5The Commission’s web page for community coordinates {www.fec.gov/
mmb/asd/bickel/atlas2.html) shows the Glen Arbor reference point to be
located at 44°53'50” North Latitude, 85°59’06“ West Longitude.

SWe ha\re received FAR “determination of no hazard” for a 691 foot
tower at this site, Aeronautical Study No. 99-AGL-3583-0E, April 4,
2000.
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Legal Argqument

8. The decision of the Policy and Rules Division,
Mass Media Bureau, in FM Table of Allotménts, La Fayette,
Georgia, 13 FCC Rcd 2093 (January 23, 1998) is controlling
in this case and requires the deletion of Channel 227A from
Glen Arbor. The record is clear that there are no fully
gpaced alternate sites or channels availab?l.e for a Glen
Arbor Channel 227A station that wou_ld‘meet FAA approvr_:tl, and
provide city-grade coverage to Glen Arbor. Clearly, had the
proponent of the Channel 227A allocation been fully
forthcoming with the Commrission and informed it of the
presence o©of the Sleeping Bear Dunes National Lakeshore,
there is every realson to believe that the Commission would
not have allotted this channel to Glen Arbor. La Fayette,
Georgia, supra; see also FM Table of Allotments, Sebring and
Miami, Florida, 10 FCC Rcd 6577 (1995); FM Table of
Allotments, San Clemente, Califormia, 10 FCC Rcd 8291
(1995); FM Table of Allotments,. Creswell, Oregon, 4 FCC Rcd
7040 (1989); FM Table of Allotments, Atlantic City, New
Jersey, 50 Fed. Reg. 13791 (1985). At this juncture, the
appropriate action is deletion of the channel. Cf. FM Table
of Assignments, Pinckneyville, Illimois, 41 RR 2d 69 (1977);
FM Table of Allotments, San Clemente, Califormia, 10 FCC Recd

8291 (1995); FM Table of Allotments, Atlantic City, New




Jersey, 50 Fed. Reg. 13791 (1985). Deletion would make
spectrum available for other FM services, such as the
medified WKJF-FM facility described above. See La Fayette,
Georgia, supra. There is no public interest benefit ‘in
retaining a defective allotment in the FM Table of
Allotments that will not provide service to the public. Id.

9. Clearly, Channel 2272 cannot be useq to serve Glen
Arbor in compliance with applicable Commission regulgtions,
not now, not in the future. The public interest requires
the deletion of Channel 227A from Glen Arbor, Michigan and
the concomitant dismissal. of the George S. Flinn, Jdr.
application there (File No. BPH—970724M4{.

Conclugion

WHEREFORE, for all of the foregoing reasons, it 1is
urged that this Petition for Rulemaking to Delete Channel BE
GRANTED, and that the Commission ORDER THE AMENDMENT of
Section 73.202(b) of the Rules TO EFFECTUATE THE DELETION of

Channel 227A from Glen Arbor, Michigan.




Respectfully submitted,

WKJF RADIO, INC.

——

By e

Dennis J. Kelly
(D. C. Bar #292631)
Its Attorney

Law Office of Dennis J. Kelly
Post Office Box 6648

Annapolis, MD

21401

(202)293-2300 or (888)322-5291

April 24, 2000




