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In the Matter of
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Background

I. On May 6, 2002, a Motion to Disqualify Presiding Officer ("Motion") was filed
under oath by licensee Family Broadcasting, Inc. ("Family").! Family argues that the Presiding
Judge has shown bias by remarks made at the prehearing conference of April 23, 2002, which
was held for the purpose of setting procedural and hearing dates. The bias is alleged to have
been shown through dialogue in the course of discussion at a scheduling conference which did
not consider the merits of issues set to be heard by the Commission. There is no bias alleged in
connection with a particular ruling or order. The Presiding Judge responds to and denies the
Motion. 47 C.F.R. §1.245(b)(2).

Motion To Disqualify

2. On August 3, 2001, the Presiding Judge issued a Summary Decision revoking the
licenses of Family Stations WSTX (AM) and WSTX-FM in Christiansted, U.S. Virgin Islands.
Family Broadcasting, Inc., 16 F.C.C. Rcd 15619, released August 7, 2001. The Commission
affirmed the decision "insofar as the ALJ determined that revocation is warranted if conceded
wrongdoer, former president, director and principal stockholder, Gerard Luz James, were to
remain in control of the licensee." See Memorandum Opinion and Order FCC 02-91, released
March 28, 2002 ("MO&O"). But the Commission found that the Presiding judge erroneously
granted a summary decision that the proposed transfer of control was not in the public interest.
Id. at Para. 25. The Commission also held that "the proposed transfer of control of Family from
Asta and Gerard Luz James to their four children raises genuine issues of material fact
concerning whether the licenses should not be revoked in order to permit a transfer. MO&O
Para. I. The case was remanded to the Presiding Judge to adjudicate the public interest for trans
fer of the station licenses from Mr. and Mrs. James to their four children. Id. at Paras. 25, 34.

! The Motion was accompanied by a Declaration of Family attesting to the facts recited in the Motion.
47 C.F.R. §1.245(b)(I).
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3. The Commission specified nine discrete factual issues, and one standard
conclusory issue:

(a) To determine whether, if the transfer of control applications are approved,
Family Broadcasting Inc. will be influenced or controlled by Gerard Luz
James;

(b) To determine whether transferors Gerard and Asta Luz James, as either
creditors or debtors of Family Broadcasting Inc. or in any other capacity,
will benefit, directly or indirectly, if the transfer of control applications are
approved;

(c) To determine whether transferee Barbara James-Petersen, in her capacity as
general manager from July 1998 until March 2001, misrepresented facts and
or lacked candor with the Commission concerning the operation of
WSTX(AM) and WSTX-FM;

(d) To determine whether transferee Barbara James-Petersen, in her capacity as
general manager from July 1998 until March 200 I, willfully or repeatedly
operated WSTX(AM) and WSTX-FM at variance from the terms of their
licenses;

(e) To determine whether transferee Barbara James-Petersen, in her capacity as
general manager from July 1998 until March 2001, willfully or repeatedly
violated Sections 1.89 and/or 73.1015 of the Rules by failing to respond to
official Commission correspondence and inquiries;

(f) To determine whether transferee Barbara James-Petersen will operate
WSTX(AM) and WSTX-FM independently of any control or influence from
transferors Asta and Gerard Luz James;

(g) To determine whether transferee Barbara James-Petersen will have sufficient
financing and managerial capacity to ensure enclosure within an effective
locked fence of WSTX(AM)'s antenna as required by Section 73.49;

(h) To determine whether transferee Barbara James-Petersen will have sufficient
financing and managerial capacity to ensure the installation and maintenance
of operational EAS equipment for Stations WSTX(AM) and WSTX-FM as
required by Section 11.35;

(i) To determine whether Family Broadcasting, Inc. under the direction of
transferee Barbara James-Petersen will operate WSTX(AM) and WSTX-FM
in accordance with the Rules, the Communications Act, and the terms of
their authorizations as required by Sections 73. 1350(a), 73.l560(a),
73. I560(b), and 73. 1690(b); and
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(j) To determine, in light ofthe evidence adduced pursuant to the foregoing
issues, whether approval of the transfer of control application will serve the
public interest.

Id. at Para. 34. These issues suggest that there could be appreciable discovery.

4. The Commission also directed that the adjudication include "any additional issues
added by the ALJ at the request of the parties or on the AU's own motion." Id. at Para. 1. And
since the transfer applications were still pending, the Commission "suggested" that the Mass
Media Bureau "avail itself ofthe opportunity to have the Enforcement Bureau formally request
that the ALl add any further issues deemed appropriate by its processing staff." Id. at Para. 34.
On May 8, 2002, the Bureau filed a Motion to Enlarge Issues to determine Family's current
ownership and to determine whether Family's current ownership report and transfer application
amendments pertaining to ownership misrepresented facts or lack candor.

Prehearing Conference For Purpose Of Scheduling

5. The case was returned for further adjudication and was assigned to the Presiding
Judge. Order FCC 02M-23, released April I, 2002. See also MO&O at Para. 25 (designating the
transfer of control issues for adjudication before the Presiding Judge in EB Docket No. 01-39).
The assignment Order, supra, also set a prehearing conference for April 23, 2002, at which a
hearing date would be set.' Based on the possible scope of the evidence, and taking into account
the scheduling of other cases, the hearing date was set for October 15,2002. (Tr. 15, 19,30.)
There was related discussion concerning the nature and scope of expected proof required to make
a record for the adjudication of the ten issues. Prefacing these discussions was the Presiding
Judge's precautionary caveat that at the conference there would be no conclusions reached on the
merits. (Tr. 17.) The parties were reminded that the Presiding Judge was "not prejudging" but
was "just offering some ideas." (Tr. 20-21.) When Family's counsel suggested that there may
be a "misimpression as to the facts" the Presiding Judge cautioned that he would not
"speculate." (Tr.28-29.) The Presiding Judge further cautioned that he would not "get into a
speculative endeavor here --- with respect to the findings." (Tr. 29.)

No Bias Shown At April 23 Prehearing Conference

6. Family's counsel commented towards the end of the conference: "[I]t seems to
me, that to invite new issues, and to invite an inspection may be matters beyond the scope of a
reasonable judicial temperament." The Presiding Judge replied that he was "trying to be honest
with [counsel]" and wanted "to be sure that there is a complete record on this [case]." (Tr.43.)
The subject of "invitation" to seek new issues was merely an observation of a directive of the

, The conference transcript references cited herein are designated "Tr. --." The conference was
rescheduled for the afternoon in order to accommodate Family's counsel's commute. Order FCC 02M
30, released April 17, 2002. A status conference in another case involving the same attorney was
scheduled immediately afterwards in order to further accommodate Family's counsel.
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MO&O at Para. 34. (Tr. 41.) The subject of inspection had been raised by the Presiding Judge
but only as it might relate to scheduling. (Tr. 22-24.) In footnote 4 of the Family's Motion,
Family states it has no objection to an inspection. In any event, the Presiding Judge did not
"invite" an inspection and specifically determined that he would not "order" one. (Tr. 24.)
None of these comments regarding issues and inspection show a bias.

7. Family expanded its allegations of bias after receiving the transcript. In trying to
help find a solution for Family's evidentiary quandary, Bureau counsel suggested and quickly
rejected summary decision on the issue of Ms. James Petersen's complicity/credibility. In an
effort to transit quickly to another subject, the Presiding Judge quipped lightly that he had
already "lost" one issue on summary decision. (Tr. 21-22.) It was a shorthand expression to
communicate that summary decision was not a suitable procedure for questions relating to the
designated transfer issues. Such manner of speech does not show a bias.

8. Family argues that the Presiding Judge also showed bias by referring to himself as
a "second judge." The Commission had already referred to the Summary Decision proceeding
as a "second enforcement proceeding." MO&O at Para. 4. To explain briefly, there had been a
determination in 1997 that the stations were taken off the air without authorization. Renewal was
set for hearing and a former presiding judge found that because the stations had returned to the
air, Family qualified for renewal.' In designating the transfer issues here, the Commission noted:
"The ALJ's finding as to the earlier proceeding, however, is inextricably related to issues as to
Ms. James-Petersen' s complicity in, and knowledge of, matters that Family claims were solely
the responsibility of conceded wrongdoer Gerard Luz James." MO&O at fn. 37. (Tr. 29.) Thus,
the Commission sees the earlier proceeding as relevant to inquiring into knowledge and
"complicity." Under these circumstances, there is no bias shown by use ofthe descriptive
phrase "second judge."

9. The Presiding Judge referred to the fact that Ms. James-Petersen was the station's
general manager in 1998, and therefore was in a position to know the condition of the station in
the 1997-98 time period. (Tr. 28.) Family's counsel admonished at the conference that the
Presiding Judge was under a misapprehension that Ms. James-Petersen was at the station in
1998. (Tr. 28.) Counsel later corrected himself in footnote 3 of the Motion where he recognizes
that prior to becoming the stations' general manager in 1998, Ms. James-Petersen was working
for the Virgin Islands legislature. The Commission identified as a "significant issue" the future
correction ofthe past violations that was raised by Ms. James-Petersen's station management
since 1998. MO&O at Para. 30. Counsel's initial admonition and later correction serve to
illustrate that the facts and circumstances with regard to past management of Ms. James-Petersen
should be further developed and clarified in this proceeding. The exchange shows no bias.

10. Family alleges that the Presiding Judge "asserted that there is now a financial
issue" and argued that the "assertion" is "untrue." The transcript reflects that the Presiding
Judge said: "There really is a financial issue in here now. Not the traditional kind maybe but it is
in one of these subsets that the --." (Tr.32) The sentence was not completed as Family's counsel
interjected to state: "The financial issue requires avery, very strict standard, and I do not read
these issues as requiring proof that would have to be proven under an [U]ltra [V]ision standard".

3 Family Broadcasting. Inc., 12 EC.C. Red 18700 (Admin. Law Judge Edward Luton 1997).
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The Presiding Judge acknowledged Family's position: "Well, okay." (Tr. 32.) The Commission
has directed the Presiding Judge to make findings and conclusions, inter alia, on "whether
transferee Barbara James-Petersen will have sufficient financing and managerial capacity to
ensure enclosure within an effective locked fence of WSTX(AM)s antenna" and "to ensure the
installation and maintenance of operational EAS equipment for Stations WSTX(AM) and
WSTX-FM." Such issues have a necessary financial component. This exchange shows no bias.

II. Immediately following the "financial issue" discussion, Bureau counsel offered
his view that the issues for hearing included "whether or not Ms. James - Petersen is complicit
in any of the wrongdoing that the Commission has determined took place." (Tr. 33.) In
commenting on discovery, Bureau counsel could not commit to taking depositions because he
did not know whether "the Bureau budget will allow for it." (Tr. 33.) The Presiding Judge
merely expressed surprise that "the budget is that tight." The discussion then briefly turned to
an unrelated enforcement case that Bureau counsel indicated would have a priority since the
Bureau has the burdens of proof, whereas here, the burdens are with Family. The "bottom line"
concern of the Presiding Judge was whether this record would "accurately reflect what the
situation really is." (Tr. 34.) Such concern for a full and complete record does not show bias.

12. Family's counsel stated nothing at the conference pertaining to the subject of
Family's resources to engage in litigation. Family has retained two attorneys to litigate the
issues and to that extent Family has substantially the same in-court representation as does the
Bureau.' Yet the Motion comments: "The ALJ seems not to realize that FBI [Family] has even
more limited resources." Family expresses concern in the Motion that "the ALJ expressed no
sympathy for FBI [Family] [and that] "his concern was for the alleged limited resources of the
U.S. Government." Family asserts: "Again, the ALl's remarks display a partiality to the
prosecution." It was already known from the record of the Summary Decision that Family was
asserting that it had limited financial resources. So there was no reason to ask or express some
similar concern for Family at the April 23 conference. Certainly there was never any suggestion
that Family has resources that are equal to those of the Commission. The cameo comment of the
Presiding Judge was merely a reaction to what was said by the Bureau's counsel as to budgetary
limitations for conducting discovery. That does not show a bias.

13. Finally, Family's counsel alleges in footnote 2 of the Motion "the audio tape will
show" that voice inflection of the Presiding Judge in verbalizing the word "family" showed that
"he has made up his mind that Barbara James-Petersen, a grown woman, was somehow part of
an organized crime family ---." The subject of "organized crime" has never appeared in the
record. That conclusion of the Presiding Judge's mental impression of Ms. James-Petersen has
absolutely no basis in fact. But since it has been raised by Family's Motion, it must be and is
categorically denied.

14. It is concluded that the April 23" prehearing conference transcript considered in
its totality does not reflect any bias by the Presiding Judge.

, Both counsel were present at the April 23'" conference. Only the lead counsel for Family has signed
the Motion. Neither the signature nor the name of the second counsel appears on the pleading.
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Standards For Disqualification

15. The relevant Commission Rule on disqualification procedure provides:

Any party may request the presiding officer to withdraw on
grounds of personal bias or other disqualification.

The person seeking disqualification shall file with the presiding
officer an affidavit setting forth in detail the facts alleged to
constitute grounds for disqualification. The presiding officer may
file a response to the affidavit; and if he believes himself not
disqualified, shall so rule and proceed with the hearing.

47 C.ER. §1.245(b)(I )(2).

Discussion

16. To establish a basis for disqualification, a party's affidavit must show personal
bias or prejudice on the part of a presiding judge that will impair the ability to act in an impartial
manner. Barnes Enterprises. Inc., 66 F.C.C. 2d 499,501 (1977), citing Berger v. United States,
225 U.S. 22,33-35 (1921). Any party requesting disqualification ofapresidingjudge has a
heavy burden of proof. Barnes Enterprises. Inc, supra at 505-03. And the alleged bias or
prejudice "must stem from an extra-judicial source and result in an opinion on the merits on
some basis other than what the judge learned from his participation in the case." Black
Television Workshop of Los Angeles. Inc., 6 F.C.C. Rcd 6525 (1991), citing United States v.
Grinnel Corp., 384 U.S. 563, 583 (1966). The complaints of Family about the Presiding Judge,
as alleged and argued in its Motion, pertain to comments made at a prehearing conference in
which counsel for the parties participated. The comments were made in the course of trying to
gauge the scope of discovery and evidence for the purpose of scheduling a hearing. There are no
allegations in Family's Motion of disqualifying matters that are extrajudicial. Thus, Family's
Motion fails to meet a basic standard for a disqualification for bias.

17. Comments of the Presiding Judge were made in a frank and open discussion of
issues to determine scope of discovery and expected evidence and to set an appropriate hearing
date. In that context, Family alleges that there was "nonjudicious" commentary utilized by the
Presiding Judge. The comments alleged to show bias, as described above, were made while
attempting to direct this case through discovery to hearing as authorized by the Commission.
See 47 C.F.R. §1.243(f) (authority of presiding judges toregulate the course of hearings). See
also WWOR-TV. Inc., 5 F.C.C. Rcd 2845 at Para. 13 (1990) (no bias shown by a presiding
judge's narrowing the scope of a party's discovery). The Commission expects presiding judges
to regulate the course of a hearing. Hillebrand Broadcasting. Inc., I F.C.C. Rcd 419 at Para. 5
(1987). And it has been held that a Presiding Judge's efforts to "focus" a conference will not
support a charge of bias. Center for Study and Application of Black Economic Development,
7 F.C.C. Rcd 3101, 3104 (Review Bd. 1992), 10 F.C.C. Rcd 2836, 2841 (Review Bd 1995), affd
11 EC.C. Rcd 1144 (1996).
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18. The federal courts have been protective of judges' commentary articulated in the
course of managing cases. In one instance involving allegations of securities fraud, a district
judge had shown in descriptive footnotes an apparent disdain for corporate raiders (investing in
equity markets for corporate control). Those footnotes, though offensive to a party, were not
found to constitute judicial bias. S.E.C. v. First City Financial.. Ltd., 890 F. 2d 1215, 1222 (D.C.
Cir. 1989). Verbal interaction by a judge in a prehearing conference is to be expected, and the
Supreme Court has held that a judge who expresses preliminary views inside the court based on
knowledge acquired in the proceedings is not recusable. Liteky v. United States, 510 U.S. 540,
550-51 (1994); In re Boston Children's First, 244 F. 3d 164, 169 n. 9 (l" Cir. 2001); United
States v. Gordon, 634 F. 2d 639, 641 (1" Cir. 1980).

19. Under the facts and law, Family has not persuaded the Presiding Judge that he has
in any way demonstrated "such a high degree of favoritism or antagonism as to make fair
judgment impossible." Liteky, supra 114 S.Ct. at 1157. In fact, at the outset of the April 23"
conference, the Presiding Judge helpfully cautioned counsel about relying solely on Ms. James
Petersen's testimony to meet the burden on all issues, to which Family's counsel replied: "Your
Honor, I appreciate your comments because that is what I intended to do. Perhaps, I need to do
more.'" (Tr. 6-7.) It was in that spirit of openness that candid exchanges were engaged in
between counsel for the parties and the Presiding Judge. Such judicial comments and
suggestions do not constitute judicial bias.

Order

Accordingly, for the reasons stated above, IT IS ORDERED that the Motion to
Disqualify Presiding Officer filed by Family Broadcasting, Inc. on May 6, 2002, IS DENIED.'

FEDERAL COMMUNICATIONS COMMISSION'

Richard L. Sippel
Chief Administrative Law Judge

, Cf. MO&O at Para. 30 (absence of documentary evidence as to willingness and financial ability of
Ms. Asta James to provide necessary funding raised a genuine issue of fact that precluded grant of
Family's motion for summary decision).

, Under the Commission's Rule, the release date of this Memorandum Opinion and Order determines
the time that this ruling denying disqualification is made. 47 C.F.R. §1.4(b)(2). An advance copy of
this ruling was provided to Family's counsel upon issuance in order to allow extra time to consider an
appeal.

, Courtesy copies of this Order were sent to counsel for each of the parties by fax or e-mail on date of
issuance.


