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EXECUTIVE SUMMARY

In MD/DC/DE Broadcasters Associations v. FCC (“Association”), the U.S. Court of
Appedsfor the Didrict of Columbia Circuit held that the Commission’s previous equa
employment opportunity (“EEQO”) rules unlawfully impased pressure on broadcasters to focus
their recruitment efforts on minorities and women, at the expense of other job candidates. The
“pressure’ of concern to the D.C. Circuit stems from the Commission’s authority over broadcast
dations' licenses and its power to investigate stations that did not hire a sufficient percentage of
minorities and women.

In the Second Notice, the Commission bases its dleged authority to craft new EEO rules
on adesire to prevent discrimination in the broadcasting industry, and to counteract the
replication of a supposedly homogeneous workforce of the industry. However, nowhere in the
Second Notice does the Commission point to any evidence, satistical or otherwise, sufficient to
demondtrate the existence of any such discrimination or homogenety. Partiesfiling comments
in support of the Commission’s EEO proposd atempt to show these circumstances, but their
“evidence” consgstslargely of dated, isolated anecdotes, irrelevant data concerning a supposed
lack of programming content diversity, and pure speculation on broadcasters’ attitudes to hiring
minorities and women.

The Commission’ s authority to re-regulate in this area therefore is far from certain, and
the Commission should be extremely cautiousin crafting new EEO rulesin order to avoid yet
another rgjection by the D.C. Circuit. In this vein, the Commission should take grest care not to
adopt unduly rigid or burdensome rules that may only serveto rase the legd bar the
Commission facesin creating new regulations. The Commission aso should disregard most of

the suggestions offered by certain parties filing comments in support of the Commisson’s



proposal, as these comments revea a clear desire merely to reprimand broadcasters for dleged
past discrimination. For example, AFTRA, NOW and others urge the Commission to require
that gationsfile their Annua EEO Public File Report with the Commission four times more
frequently than the Commission proposes, and that stations track and report the recruitment
sources that refer every hired employee. Adopting any of these suggestions most certainly will
increase the legd vulnerability of any new EEO rule.

NAB bdievesthat the comments of the Commission’s supporters reved their true am;
that is, they urge changes to the Commission’s proposa designed to ease their examination of
broadcast stations workforce compositions for purposes of filing subsequent challengesto
license renewd gpplications of stations with staffs these parties deem insufficiently diverse.
NAB strongly encourages the Commission not to assst in these efforts.

On the other hand, NAB proposed in its comments a comprehensive, aternative EEO
plan. Unlike the Commission’s proposd, NAB’ s plan is based on a gtation’ s good faith
performance of a continuous pattern of broad, general outreach. NAB believesthat such
outreach is the most successful, efficient way of attracting and identifying superior job
candidates, and typically makes job-specific recruitment a needless waste of resources. NAB’s
plan aso provides broadcast stations the maximum flexibility to select from multiple options for
fulfilling their outreach obligations, as chosen from amenu of options, many of which NAB
members dready have proved successful. Findly, under NAB’s plan, Sationswill be able to
focus their efforts and resources on expanding and improving their outreach ventures instead of
burdensome adminigtrative paperwork requirements. NAB thus believes that its plan isfar
superior to the Commission’s EEO proposal, and would be far more likely to withstand court

scrutiny.
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INTRODUCTION & BACKGROUND

The National Association of Broadcasters (“NAB”)* submitsits reply commentsin the
above-captioned rulemaking proceeding.? In the Second Notice, the Commission proposed new
regulations intended to enhance equa employment opportunity (“EEQ”) in the broadcasting and
cable televison industries. The Commission acted in response to the U.S. Court of Appeals for
the Didrict of Columbia Circuit’ sfinding in MD/DC/DE Broadcasters Association v. FCC that
the Commission’s previous EEO rules were uncondtitutional,® the second such time the D.C.

Circuit rejected Commission EEO rules* In Association, the court held that the prior EEO rules

1 NAB isanonprofit, incorporated association of television and radio stations and

broadcasting networks that serves and represents the American broadcast industry.

2 Second Notice of Proposed Rule Making in MM Docket No. 98-204, 16 FCC Rcd 22843
(2001) (*Second Notice”).

3 236 F.3d 13 (D.C. Cir. 2000) (“Association”), petition for rehearing and rehearing en banc
denied, 253 F.3d 732 (D.C. Cir. 2001), cert. denied sub nom., MMTCv. FCC, __ U.S.
122 S.Ct. 920 (2002).

*  Lutheran Church-Missouri Synod v. FCC, 141 F.3d 344 (D.C. Cir. 1998) (“Lutheran
Church”), petition for rehearing and rehearing en banc denied, 154 F.3d 487 (D.C. Cir.
1998).



impermissibly pressured broadcasters to focus their recruitment efforts on minorities and women,
at the expense of other job candidates, given the Commisson’s authority to investigate
broadcasters who failed to attract a sufficient proportion of minority and female employees®

In the Second Notice, the Commission Stated itsintent to foster “broad outreach in
recruitment practices...[to]... ensurefairnessto al potentia applicants, including dl races and

”6

both genders, without infringing on the rights of any group.”> The Commission’s EEO plan
therefore sets forth specific, quantifiable requirements for its proposed scheme to attract and
identify candidates through both job- gpecific recruitment and non-job- specific, generd
outreach.” The Commission also expressed its intent to reduce the recordkeeping and reporting
obligations associated with the EEO rules® Asaresuit, the Commission’s latest proposdl
represents an attempt to promote EEO through rules that, to a certain extent, focus on
broadcasters efforts to perform job-specific recruitment and non-job- specific outreach, insteed
of regulations that place pressure on licenseesto hire a particular percentage of women and
minorities.

However, parties filing comments ostensibly in support of the Commisson’'s EEO
proposa reveal an unmistakable desire for rules that smply punish broadcasters for aleged past
discrimination and a hypothetica deficiency of minorities and women employeesin the
broadcasting industry. For example, MMTC dtates. “[S|ome believe...[that]...most broadcast

personned do not encounter discrimination. While some job applicants and employees will not

> Association, 236 F.3d at 21.
6 Second Notice, 16 FCC Red at 22847.
" 1d. at 22851-22853.

8 1d. at 22855-22857.



face discrimination, most will encounter it, either asavictim or beneficiary.” MMTC aso
accuses the Commisson: “An exhaudtive record in this proceeding documents that throughout
mogt of its higtory, the Commission sysematically facilitated intentiona discrimination by its
licensees. Indeed, the weight and sufficiency of the evidence of the Commission’s assstance to
discriminators and suppression of minority participation, well into the time period where present-
day effects remain powerful, is a proper subject of officia notice™® No evidence supports
these bare assertions. Instead of suggesting ways to improve the broadcasting industry’s
recruitment and outreach, these commenters focus on ways to increase the industry’s
recordkeeping and reporting obligations. The underlying aim of these partiesis clear; that is,
they seek changes to the Commisson’s proposed rule that would facilitate their examination of
broadcast stations' workforce compositions for purposes of subsequently filing chalengesto
license renewd gpplications of stations whose saffs they deem insufficiently diverse. Asa
result, these commenters expect that the Commission will be able to hold the feet of broadcasters
to thefire, or in less colloquia terms, impose on broadcasters the exact “pressure’ to focus thelr
recruitment efforts on minorities and women proscribed by the court in Lutheran Church and

reinforced in Association. Therefore, assuming the Commission wants to avoid another rgiection

®  Comments of Minority Mediaand Telecommunications Council, et al. in MM Docket No.
98-204, filed April 15, 2002 (emphasisin origind) (“MMTC Comments’) at 22; see also
Comments of Nationa Organization for Women, et d. in MM Docket No. 98-204, filed
April 15, 2002 (“NOW Comments’); Comments of American Women in Radio and
Tdevisonin MM Docket No. 98-204, filed April 15, 2002 (*AWRT Comments’);
Comments of the American Federation of Teevison and Radio Artistssin MM Docket No.
98-204, filed April 15, 2002 (* AFTRA Comments’); Comments of the Lawyers Committee
for Civil Rights Under Law and People for the American Way Foundation in MM Docket
No. 98-204, filed April 15, 2002 (“LCCR Comments); Comments of the National
Association for the Advancement of Colored People in MM Docket No. 98-204, filed April
15, 2002 (“NAACP Comments”).

10 MMTC Commerts at 22-23.



of itsrules by the D.C. Circuit, NAB encourages the Commission to disregard the suggestions of
these parties.

On the other hand, NAB offers a comprehensive dternative to the Commisson’s EEO
plan. The overarching difference between the EEO proposas of the Commission and NAB is
that the former requires a station to both affirmatively recruit for every job vacancy and perform
a certain number of outreach projects, while the latter relies on a station’s performance of a
continuous pattern of broad, generd outreach. NAB’s plan aso provides stations with the
maximum flexibility to implement an EEO plan most gppropriate to a sation’s particular
resources, hiring needs, and other circumstances. Also unlike the Commission’s EEO proposdl,
NAB's plan enables stations to focus their attention on conducting successful outreach, instead
of fulfilling unnecessary or burdensome recordkegping and reporting obligations, such asthe
continued filing of FCC Form 395-B (Annua Employment Report). NAB thus strongly
encourages the Commisson to fully consgder NAB'’s EEO plan, and ether adopt it in place of
the Commission’s proposd, or embrace its important aspects to improve the Commisson’s

plm 11

. NAB'SEEO PLAN ISSUPERIOR TO THE COMMISSION’'S PROPOSAL

As mentioned above, NAB has offered its own far-reaching EEO plan as an dternative to
the Commission’s proposal. The Commission’s plan requires that a broadcast sation both
recruit for each and every job vacancy, and perform a certain number of outreach projects. Such
job-specific recruitment would consst of (1) the wide dissemination of information about job

vacancies to the ation’ s entire community and (2) providing natification of job vacanciesto

1 Comments of National Association of Broadcastersin MM Docket No. 98-204, filed April
15, 2002 at 3-4 (“NAB Comments’).



organizationsinvolved in assisting job seekers'> NAB's proposal is superior because, unlike the
Commission’splan, it relies on a gation’ s performance of a continuous pattern of broad, genera
outreach, without the need to conduct typically fruitless campaigns of recruitment. Severd
problems exist with respect to the Commission’s proposed recruitment rule. First, the experience
of NAB’s membersisthat broad, generd outreach dmost always yields a better pool of available
candidates than job- specific recruitment, thus rendering a station’ s recruitment efforts moot.*®
Second, despite entreaties from NAB and others, the Commission has never sufficiently defined
what would condtitute the “wide dissemination” of job vacancy information.** For example,
gtations would be left to speculate whether a classified advertisement in the most widdy reed
newspaper in the state would suffice, and if so, how long such an advertisement would have to
run. Stations have no control over who applies for an open position, and the Commission’s
recruitment process would leave stations vulnerable to accusations of discrimination if not
enough minorities or women gpplied for a particular vacancy. Moreover, job-specific
recruitment may be a complete waste of time and resourcesin certain Stuations. For instance,
dations located in regions with low minority populations are even more at risk, since it often can
be impossible for these employers to attract and identify minority job candidates.'®

Job- specific recruitment is dso unsuitable in other common situations faced by
broadcasters. The Commission in the Second Notice describes certain specific circumstances

when recruitment would not be required, and also offers a catchdl exemption for “exigent

12" gacond Notice, 16 FCC Red at 22847-22848.
13 NAB Comments at 38.
14 1d. at 30.
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circumstances” but does not define what might constitute these sort of circumstances'® NAB
has argued that recruitment is aso ingppropriate when a station seeks to replace an existing
employee whose skills or pogtion isunique. Stations would face great difficulty, for example,
maintaining the confidentidity of its efforts to replace a General Manager or on-air news anchor
if the Commission required the gtation to post such avacancy in a newspaper or on an Internet
job board. Publicizing such avacancy aso would offend the current employee, especidly if the
dation, asis common, is only exploring the possibility of replacing such aperson or is actudly
trying to attract a particular candidate at a competing station.*’

Based on the experience of NAB members, it is clear that a continuous pattern of broad,
generd outreach is the much more efficient, successful means of attracting and identifying job
candidates. However, thisis not the only reason that industry favors NAB’s EEO proposal.
NAB'’s plan is dso more flexible and responsive to the real-world demands on broadcast
dation’s often limited resources, as well as stations changing typica hiring needs. Under
NAB’s plan, sationswould enjoy the option of sdecting from among three avenues for fulfilling
their outreach obligations, depending on whether a station is afedera contractor or participates
in their sate broadcasting association’ s “ Broadcasting Careers Program.”  |f astation decides to
effect compliance by performing the requisite number of NAB'’s menu of outreach options, many
such options are avalable.

Also unlike the Commisson’s EEO proposal, NAB's plan dlows sations to focus their
attention on conducting successful outreach, instead of fulfilling unnecessary and unduly

burdensome recordkeeping and reporting obligations. Under NAB'’s proposdl, licensees il

16 Sacond Notice, 16 FCC Red at 22850-22851.

17 NAB Comments at 47.



would be required to record and make available dl pertinent information about their outreach
efforts, but they would not be required to file this information with the Commission on an overly
burdensome schedule, nor placeit in their public ingpection file or post it on their Internet web
gtes.

NAB thus believes that its dternative EEO plan isfar superior to the Commisson's
proposa. NAB's plan takes account of the many demands on broadcasters often limited
resources — paticularly smdl gations-- and, to the maximum degree, alows broadcasting
managers to conduct broad, generd outreach most suitable to their individua circumstances. As
aresult, stations would be able to conduct the most outreach endeavors possible and execute
each endeavor to its fullest potentia, thereby benefiting potentia job applicants with expanded

and enhanced information about the broadcasting industry and its career opportunities.*®

[1I.  THE COMMENTSDO NOT JUSTIFY NEW EEO RULES

Asdiscussed in NAB'sinitid comments, the Commission’ s authority to re-regulate equa
employment opportunity is far from certain.®® Over the years, the Commission has changed its
rationdesfor regulating EEO. The Commisson first grounded its EEO rulesin adesire to
enhance the diversity of programming content through the expansion of workplace diversity.?°

However, the D.C. Circuit Court rejected thisrationale in Lutheran Church, stating that it could

18 Comments of National Association of Broadcastersin MM Docket No. 98-204, filed April
15, 2002 at 3-4 (“NAB Comments’).

19 NAB Comments at 63-72. See also Joint Comments of the Named State Broadcasters
Associationsin MM Docket No. 98-204, filed April 15, 2002 at 11-35 (“NASBA
Comments’).

20 |_utheran Church, 141 F.3d at 354.



not find support in the Condtitution for permitting the Commission to take account of racialy-
based differences in viewpoints when crafting rules designed to enhance ownership diversity.?
As aresault, the Commission changed course and based subsequent rules, as well asthe
current EEO proposal, on agoa of preventing discrimination. Specificdly, the Commission
expressed a need to restrain the broadcasting industry’ s dlegedly “homogeneous’ workforce

from replicating itself through “an insular recruitment and hiring process,”>2

such asthrough
“word-of-mouth” recruitment practices®® However, the Commission in the Second Notice
conspicuoudy fallsto cite any evidence of discrimination or homogendty in the broadcasting
industry, nor doesit question the industry’ s on-going efforts to enhance workplace diverdty in
the absence of rules®*

Thus, commenters in support of the Commission’s EEO proposd atempt to demonstrate
past discrimination and alack of diversity in the broadcasting industry. However, their

arguments prove transparent and unconvincing. MMTC, for one, essentidly accuses the

21 1d. at 355.
22 gsecond Notice, 16 FCC Red at 22844.

23 Report and Order in MM Docket Nos. 98-204 and 96-16, 15 FCC Rcd 2329, 2345 (2000)
(“EEO Report and Order™).

24 |n fact, as mentioned in NAB’s Comments, the Commission has admitted that no pattern of

discrimination exists in the broadcasting industry. For example, the 1996
Telecommunications Act directed the Commission to grant a broadcast renewal application
only if it finds that the applicant, in addition to serving the public interest, convenience and
necessity, has not committed a series of violations of the Act or rules that condtitute a paitern
of abuse, including a pattern of discriminatory hiring. 47 U.S.C. 8 309(k). Giventhe
extremely rare Situations when the Commission has addressed dleged patterns of abuse, itis
evident that the Commission concedes that no pattern of discrimination has existed in the
broadcasting industry. NAB Commentsat 67 n.140.



broadcast industry of widespread discrimination based on pure conjecture®® MMTC, for
instance, supposes that “10% of broadcasters are discriminators,” based on the results of 12-year
old “testing” studiesin wholly unrelated industries®® MMTC asserts that given this amount of
discrimination, there is a 50% probability that a job applicant who submits applications to seven
broadcast stations will be subject to discrimination during her job search, and an 80% probability
for an applicant submitting 15 job applications?’” MMTC then characterizes these figures as
“evidence’ that “it isdl but certain that hundreds (or more) broadcasters discriminate regularly. .
.,"?8 and thus urges the Commission to cure the industry. MMTC' s figures, however, do not
condtitute “evidence’ of discrimination in the broadcagting indudtry, or of anything else for that
matter. MMTC' s statistics concerning the behavior and attitudes of broadcasters are pure
gpeculation. The Commission should discard these dlegations.

MMTC and other commenters aso strive to demonstrate homogeneity and discrimination
in the broadcasting industry based on data of the Equa Employment Opportunity Commisson

(“EEOC”).*® These parties note that EEOC data for the Y ear 2000 shows that minorities and

women were 22.5% and 41.5% of the reporting broadcasting companies workforce,

25 MMTC Comments at 37. MMTC aso essentially accuses anyone who seeks an exemption

from the Commission’s EEO rules of being immord: “{ T]he very concept that broadcasters
should be ‘exempt’ from EEO compliance is moraly unsound....” 1d. at 99.

26 |d. & 39 n.109 (citing a 1990 study using White and Black “testers’ vying for smilar
employment in non:broadcagting industries).

27 1d. at 21-22.
28 |d. at 39.

29 1d. at 47-48; NOW Comments at 3.



respectively,®° and argue that these figures support their assertions that the broadcast industry is
4till too homogenous! The only explanation for this circumstance these commenters offer is
widespread discrimination by broadcasters.*?

NAB agrees with the comments of Golden Orange Broadcasting and others that, not only
does the EEOC datafail to support alegations of homogeneity or discrimination in the
broadcasting industry, but that instead they prove the exact opposite.® While these figures may
not suit the tastes of MMTC, NOW and certain other commenters, NAB believesit is undeniable
that an industry workforce consisting of dmost one-quarter minorities, and more than 40%
women, isfar from “homogeneous” Homogeneity commonly implies a* uniform makeup,”
which smply is not present in this case®* Golden Orange, for one, correctly notes that nowhere
in the Second Notice does the Commission endorse this assertion, and that the Commission
makes no atempt to offer any evidence of any aleged “homogeneity” based onits own
records.®

The University of Missouri agrees, stating that the record “indicates no need for FCC re-
regulation in EEO enforcement. . . . [T]he FCC has not demonstrated any detriment to the public

interest from the absence of a[EEQ] rule. In fact, the vast mgority of licensees. . . recognize

%0 See eg., MMTC Comments at 48 n.1186, citing 2000 EEO-1 Aggregate Report, SIC 483:
Radio and Televison Broadcasting.

31 NOW Comments at 3; MMTC Comments at 35-43.
%2 MMTC Comments at 35 and 47-50.

33 Comments of Golden Orange Broadcasting, Inc. in MM Docket No. 98-204, filed April 15,
2002, at 9-13 (“Golden Orange Comments’); Comments of the Locd Teevison Group in
MM Docket No. 98-204, filed April 15, 2002, at 5-11 (“LTVG Comments’).

34 Webster's || New Riverside Dictionary, Revised Edition (Boston, MA 1996).

35 Golden Orange Comments at 12-13.

10



their respongbility to uphold equa employment opportunity. . . . It isincumbent upon the FCC
to recognize that times change and what may have been good regulation a one time may no
longer serve a purpose.”3®

In addition, neither the Commission nor private supporters of stringent EEO regulations
take the obvious step of comparing the EEOC data on the broadcasting industry’ s diversity to
that of the nationwide workforce. As mentioned, EEOC data shows that for the Y ear 2000 the
broadcasting industry consisted of 22.5% minorities and 41.5% women, compared to 29.2%
minority and 47.1% women for the nationwide workforce” Although NAB concedes adight
gap among these figures, NAB believes that the difference can hardly be cdled “huge’ or
“overwheming,” as MMTC suggests*® MM TC would have the Commission believe that these
minor discrepancies are concrete evidence of undue and persistent homogeneity in the
broadcasting industry, and that widespread discrimination can be the only explanation.3® NAB
believes otherwise, however, and agrees with LTVG' s Satement that these numbers are “far
from sufficient to support arational conclusion thet the broadcast workforce is effectively, when

compared to the overall workforce, a‘homogeneous collection of ‘white males’ "

3¢ Comments of the Curators of the University of Missouri in MM Docket No. 98-204, filed
April 15, 2002 (Univ. of MO Comments) &t 4.

37 2000 EEO-1 Aggregate Report: Occupational Employment in Private Industry by
Race/Ethnic Group/Sex, and by Industry, United States, 2000.

38 MMTC Comments at 37.

39 1d. at 41-44 (offering nine hypotheses for the Commission’s rare findings of discrimination

by broadcasters). LCCR aso dleges that the broadcasting industry, “in particular,” of having
a“long higtory of excluson of minorities” LCCR Commentsat 16. However, LCCR offers
no support -- legd, factud, anecdotd or otherwise -- for this bald accusation, or seeksto
show any present effects of long-ago abandoned practices.

40 | TVG Comments at 9.

11



Some commenters aso argue that minorities condtitute arelatively low proportion of
management positions in broadcasting. However, these parties do not consider the fact that
broad advancement of minoritiesin any industry necessarily depends on the expansion of
educationa and entry-leve professond opportunities that unfortunately began in earnest too few
decades ago. It Smply takes some period of time before any industry, including broadcasting,
can produce a breadth and depth of executives of a particular ethnicity, and that is the process the
industry is undergoing right now.

The progress of women in broadcasting illustrates this point. For example, surveys
conducted by NAB reved that the numbers of women television station genera managers has
grown steadily and impressvely over the past four years. According to NAB's data, there were
131 such GM’sin 1998, 181 in 1999, 224 in 2000, and 242 in 2001, for an 85.7% increasein
only three years** EEOC data aso supports this development. According to the EEOC, women
made up 37% of the broadcagting industry’ s “ Officids & Managers’ and “Professonds’ in
1990, 38.8% of these employment categoriesin 1994, and 39.2% in 1998. Again, women are
Seadily increasing their ranks a the highest level of broadcast Sations, just as minorities have
begun to demonstrate, and will continue to demongtrate in the coming years.

MMTC aso argues discrimination in the broadcasting industry is evidenced by the
relatively low percentage of femae broadcasting engineers as compared to women in the work
force nationwide*> NAB, however, beieves that any such discrepancy may smply be dueto

societd circumstances, and not discriminatory hiring practices, and the Supreme Court

1 See Exhibit A, Women TV GMs Take Another Leap Forward, NAB, October 2000. NAB
continued the survey in 2001 to determine that there were 242 women GMsiin that year, but
did not release another press release.

42 MMTC Comments at 40.

12



apparently would agree. For example, in City of Richmond v. J.A. Croson Co.,*® the Court
addressed the city’ s plan requiring that prime contractors awarded city congtruction contracts
must subcontract at lease 30% of each contract to one or more “Minority Business Enterprise.”
The city argued that minority firms recelved ardatively smal percentage of prime contracts, ad
white prime contractors would not award subcontracts to minority firms unless they were so
compelled. The Court ated that the city’ s reliance on the disparity between the number of
contracts awarded to minority firms and the minority population of the city was misplaced.**
The court stated that, while * gross satistica disparities can be shown, they aone in a proper case
may conditute primafacie proof of a pattern or practice of discrimination. But it isequaly clear
that ‘[w]hen specid qudifications are required to fill particular jobs, comparisonsto the genera
population (rather than to the smaler group of individuas who possess the necessary
qudifications) may have little probative vaue’ "+

Even more relevant to MMTC' s assertions, the Court also noted that “[i]n the
employment context, we have recognized that for certain entry level positions or positions
requiring minima training, datistica comparisons of the racid composition of an employer’s
work force to the racial composition of the relevant population may be probetive of a pattern of

discrimination.”*® However, “where specid qualifications are necessary, the relevant statistical

pool for purposes of demondrating discriminatory exclusion must be the number of minorities

43488 U.S. 469 (1989).
4 1d. at 726.
4 1d., citing Hazelwood School Dist. v. United Sates, 433 U.S. 299, 307-308 n.13.

6 1d., citing Teamsters v. United Sates, 431 U.S. 324, 337-338 (1977).

13



qudlified to undertake the particular task.”*” Thus, NAB believes that MMTC's arguments
regarding women engineers are misplaced. Any disparity between the numbers of women
broadcast engineers and women in the nation’s work force hasllittle probative value. If, for some
reason, there were fewer women engineersin the broadcasting industry compared to women
engineersin other industries, that could demondtrate a pattern of discrimination. But thet is
smply not the case. As shown above, women have made great strides in the broadcagting
indusgtry, from obtaining entry-level employment to reaching the management ranks, aswell as
solidifying and expanding their ranks among the industry’ s engineers and technical personnd.
NAB bdievesit should be obvious to the Commission (as wel asto MMTC) that, given the
importance of proper engineering of broadcast stations, any broadcaster exercising sound
business judgment is going to hire the best available engineer, regardless of gender, rather than
risk the operation and license of hisor her gation.

The critical point is that any number of reasonable explanations could be rdevant to an
dleged lack of diversty in the broadcasting indudtry, instead of intentiond discrimination, and it
is incumbent upon the Commission to clearly support -- with facts, not anecdotes -- any action it
may take based on afindings associated with the composition of the broadcagting industry’s
workforce*®

Furthermore, the Commission must demonstrate a record of evidence thet the

broadcasting industry recruits through “an insular process”*° such as through “word-of-mouth”

47 1d., citing Hazelwood, 433 U.S. at 308.

8 See eg., Snclair Broadcasting Group, Inc. v. FCC, et al., 2002 U.S. App. LEXIS 5965
(D.C. Cir. 2002) &t pp. 6 and 9 (the Commission must be able to “fill the evidentiary gap”
and describe how its chosen path will repair the dleged problem).

49 gacond Notice, 16 FCC Red at 22844.

14



recruitment practices>® Certain parties attempt to assist the Commission in this endeavor, but
fdl short. AFTRA, for one, clamsthat in recent years there has been a“return of insular, ‘word-
of-mouth’ hiring practices that hitoricaly excluded women, minorities and others from
applicant pools”™! AFTRA dso states that “[i]t has now become widely perceived that only
candidates with some ‘insde’ connection to networks and stations will have any chance to
compete for an available position.”? However, nowhere in its comments does AFTRA offer any
evidence to support these assertions, instead referring merely to un-cited “member reports” and
irrdlevant studies concerning, for example, the percentage of news stories about Latinos on
evening network newscasts.>® NAB bdlieves that AFTRA’s suppositions are far from sufficient
to demongtrate the broadcasting industry’ s widespread use of insular recruitment practices, and
as mentioned above, if the Commission intends to create regulations designed to deter dleged
“word-of-mouth” recruitment in the broadcagting indudry, it isimperdive that the Commission
possess concrete, systematic evidence that such recruitment in fact is dominant in the industry
and results in awidespread lack of diverse employment before adopting arule.

Moreover, the Commission should recognize thet insular recruitment is not necessarily
unlawful or unwise. Asdated in NASBA'’s comments, the Commisson may only act to deter
intentiona discrimination.>* Word- of-mouth recruitment by itsalf does not represent intentional

discrimination; in fact, it may be an entirely reasonable method given a particular Sation’s

®0 EEO Report and Order, 15 FCC Red at 2345.
> AFTRA Commentsat Y17.

°2 |d. at 118.

>3 AFTRA Commentsat 75.

> NASBA Comments at 33, citing Washington v. Davis, 426 U.S. 22 (1976).

15



circumstances>® AsNASBA explains, “it is surely strange, to say the least, for the FCC to
contend that regulations prohibiting word-of-mouth recruitment are necessary to ‘ deter
discrimination,’” when anti-discrimination law per mits such word-of-mouth recruitment.”® In
thisvein, NASBA notes that “even under Title V11 of the Civil Rights Act of 1964, an employer
cannot be required to stop its reliance on word- of-mouth hiring and adopt what the Government
views asthe ‘best’ hiring procedures when that employer had not been found to have violated the
avil rightslaws™’ Even MMTC has recognized that “’[W]ord-of-mouth’ recruitment may
continue if the broadcaster also attempts to reach those not within the usua word-of-mouth
cirdle”®

Moreover, aside from whether broadcasters actualy use word-of-mouth recruitment, and
whether it is permissible, the dlegations of MMTC, AFTRA and others regarding discrimination
in the broadcasting industry ring hollow. As demondrated in NAB’sinitid comments, the
broadcasting industry has along-held, dynamic commitmert to workplace diversity.® This

commitment involves numerous far- reaching endeavors designed to inform the public of the

benefits of a career in the broadcagting industry, and to identify and attract female and minority

%5 |d., citing EEOC v. Consolidated Service Systems, 989 F.2d 233 (7" Cir. 1993).

°6 |d. a 34 (emphasisin origind), citing Alexander v. Sandoval, 532 U.S. 275, 284 n.6 (2001)
(other cites omitted).

>" 1d., citing Furnco Constr. Corp. v. Waters, 438 U.S. 567, 577-578 (1978)

®8  MMTC Comments at 57-58 (emphasisin origind), citing Memorandum Opinion and Order
in MM Docket Nos. 98-204 and 96-16, 15 FCC Rcd 22548, 22551 (2000) (“EEO Recon
Order”). MMTC dso urges the Commission to add a separate requirement that licensees
certify that they do not “recruit gpplicants primarily by word-of-mouth.” MMTC Comments
a 72. NAB bdievesthis suggestion is unnecessary Since any such obligation seemingly
would be included within the Commission’s ultimately adopted EEO rule.

5 NAB Comments at 4-11.
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candidates for pogitions at al levels of the industry. NAB and individua broadcast stations
sponsor, adminigter, and participate in awide variety of such programs, including: job fairs
internships, mentorships, scholarships; Internet job banks; and training programs for employees
at dl levels, aswdl as prospective gation owners. NAB and individua stations aso cooperate
extensvely with organizations that represent the interests of femaes and minoritiesin order to
identify potentia job candidates. These efforts have enabled the industry to make greet stridesin
expanding diversty at dl levels.

NAB aso disputes the charges by AFTRA that broadcast licensees have “ sharply reduced
their participation in job fairs and other outreach and recruitment efforts”®® Again, AFTRA cites
only “member reports’ and no data or even persuasive anecdotd information. NAB’s extensive
experience reveds quite the contrary. For example, the Radio and Television Career Fair,
operated by the NAB Career Center and held in conjunction with NAB'’ s recent annua
convention in Las Vegas on April 7, 2002, was an overwhelming success.®® The 2002 Career
Fair attracted approximately 1800 job seekers, or 20% more than the 1500 attendeesin 2001, and
28.6% more than the 1400 attendees in 2000. Moreover, compared to what one might expect
given the dramatic downturn in the nation’s economy, the number of entities saffing booths
remained fairly seedy. Thisisjust one example of broadcasters efforts to reach out to their
communities, as well as across the ertire nation, to attract and identify prospective employees.

The industry has made greet strides in thisregard in recent years, and will continue to do so

going forward.

60 AFTRA Comments at 19.

61 See Exhibit B, NAB press release describing the event.
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Moreover, it isimportant to highlight that none of these on-going ventures have been
forced upon the industry by government, since it has been amost four years since the Lutheran
Church decision vacated the prior EEO rules. For a broadcaster, a continuous pattern of broad,
meaningful outreach smply makes good business sense, because the outcome of such outreach --
ahighly qudified, diverse workforce -- creates the best possible product.

Findly, it isvitd for the Commission to keep in mind thet its EEO rules have been in
effect for more than 30 years®? Absent any evidence to the contrary, these policies must be
presumed to have been successful, as the broadcasting industry’ s long-standing principles of
non-discrimination and affirmative action have produced a workforce that reflects the gender and
racid make-up of al broadcast gations communities. Even if the industry were to replicate
itsdlf through insular recruitment, such as word-of-mouth contacts, no discrimination or
disproportiona representation of any particular societal group should result, assuming arguendo
that those are legitimate goas for the Commission’s EEO proposa.

The Commission thus must tread very lightly in this proceeding, asits authority to re-
regulate equa employment opportunity in the broadcasting industry stands on shaky ground.
Nowhere does the Commission point to any evidence of a pattern of past or present
discrimination in the broadcasting industry, and the commenters in support of the Commisson’s
plan offer only anecdotes, speculations, or worst of al, fabrications. It isimperative that the
Commission collect or produce a persuasive record of discrimination or homogeneity in the
broadcasting indudtry, if it ams to adopt aregulation intended to address such aniill. Itislong-
standing precedent that, in crafting regulations, the Commission must examine the rdevant data

and articulate a satifactory explanation for its action, including a“rationa connection between

%2 Second Notice, 16 FCC Red at 22844, citing Nondiscrimination in Employment Practices, 18
FCC 2d 240 (1969).
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the facts found and the choice made.”®® Moreover, the Commission will only further raise the
legal obstaclesit faces by creeting rules that are needlesdy burdensome or unduly focused on the
quantitetive results of itsrules. Accordingly, the Commisson must take great care to craft
policies that are flexible, and accommodate the resources and hiring needs of al broadcasters,

and at the same time economize the effort required of stations to demondtrate their compliance.

V.  THE COMMISSION'SEEO PROPOSAL ISNOT LEGALLY JUSTIFIED, AND
ITSSUPPORTERS SUGGESTIONSWOULD MAKE IT EVEN LESS SO

In the Second Notice, the Commission recounted the D.C. Circuit’sdecisonsin Lutheran
Church and Association to strike the previous EEO rules. In the former, the court regjected the
Commission’s guiddines for sdecting sations for in-depth EEO review when their licenses
came up for renewa. The court held that “[n]o rationd firm...welcomes a government audit,”
and therefore the guiddines induced “an employer to hire with an eye towards meeting the
[Commission’s] numerical target.”®* The court thus determined that the EEO rules violated the
equa protection clause of the Fifth Amendment’ s Due Process Clause because they pressured
stations to make “ race-based hiring decisions.”®®

The Commission attempted to accommodate the Lutheran Church decison in its next
effort to craft EEO rules, described in the EEO Report and Order. Former Option A of these
rules focused on recruitment and outreach by broadcast sations. Option B, however, required
broadcasters to report the race, sex and referra source of each applicant. The court determined

that this provison placed pressure on broadcasters to focus their recruitment efforts on minorities

and women, at the expense of other persons, becauise the Commission might investigate any

%3 See, eg., Time Warner Entertainment Co., L.P. v. FCC, 240 F.3d 1126 (D.C. Cir. 2001).
%4 Second Notice, 16 FCC Red at 22844, citing Lutheran Church, 141 F.3d at 354.

®5 1d., citing Lutheran Church, 154 F.3d at 491.
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station whose efforts attracted few minorities or women.®® The Association court thus found
that, like the prior EEO rule, Option B was a race-based violation of the Condtitution’s equa
protection provision, and vacated the entire rule after concluding that Options A and B were not
severable®’

NASBA explains that the “pressure” of concern to the D.C. Circuit stems from the
Commission’slicensing power. NASBA notes the court’ s description of the Commission’s
licenang power in Head v. New Mexico Bd. of Exam'rs in Optometry as hanging “like a constant
Damocles sword over broadcasters.” @ In fact, the Commission itself has recognized this
power:

“The licenang authority of the FCC is indeed a powerful tool; the
FCC exerts a great ded of influence over holders of broadcasters
and can revoke a license where a licensee fails to mmply with the
agency’s rules and policies....The FCC may dter, suspend, or
revoke a license subject to certain procedura safeguards. Indeed, a
decison by the FCC to revoke a dation’'s license will essentidly
render the gation inoperable and likely put the broadcaster out of
business.”®°
Accordingly, the Commission must be absolutely certain that any EEO regulation it ultimatdy
adopts does not place any pressure on broadcast licensees to make race-based hiring decisions.

Neverthel ess, despite the court’ s admonishments, the Commission in the Second Notice

proposes to impose recordkeeping and reporting obligations that NAB believes will have the

inevitable effect of pressuring broadcast sationsin the exact manner rejected by the D.C.

% Second Notice, 16 FCC Red at 22846, citing Association, 236 F.3d at 21.

7 Association, 236 F.3d at 18.

8 NASBA Comments at 40.
%9 |d., citing the government’s Response to Petitions for Rehearing and Petitions for Rehearing
En Banc in Association at 9.
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Circuit. The Commission’s proposed requirements are largely identical to those included in the
prior EEO rulethat the D.C. Circuit rejected in Association, and include:

Annua Public File Report: Stations must prepare a report concerning their
outreach efforts and placeit in the gation’s public file annudly on the anniversary
of the gation’ s license date, induding information on dl jobs filled during the
prior year and the recruitment sources used to fill those vacancies.

Statement of Compliance: Licensee mudt file FCC Form 397, re-named
" Broadcast Mid-term Report,” in the fourth year of their license term, and attach
most recent copy of Annual Public File Report.

EEO Program Report: gations mugt file FCC Form 396 with license renewd
goplications.

Model EEO Program Report: applicants for new broadcast stations or for
assignment/transfer of an exigting station must file FCC Form 396-A describing
the EEO program they intend to implement.

Annua Employment Report: stations must file FCC Form 395-B, consisting of
data on the ethnicity and gender of the reporting entity’ s workforce.”

Moreover, commenters in support of the Commission’s EEO proposa urge the
Commission to expand and increase these dready burdensome and unnecessary obligations,
inviting further conflict with the court’s decisonsin Lutheran Church and Association. For
example, AWRT requests that the Commission mandate a station’s submission of its Annua
Public File Report to the Commission as often as annudly, ingtead of every four years, or that
the Broadcast Mid-term Report should attach dl of agtation’s Annua Public File Reports for the
previous four years.”t AFTRA advocates that stations should be required to update their Annual
Public File Report continuoudy, ’? rather than once a year, and that the report be expanded to

include the number of interviewees for astation’s vacancies during the previous year, copies of

0 gecond Notice, 16 FCC Red at 22853-22858.
T AWRT Comments at 15.

2 AFTRA Comments a ] 45.
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al job advertisements and notices used in attempting to fill job vacancies, and aligt of dl
organizations that requested copies of such notices.”> NOW would add to the Annua Public File
Report aduty to track the number of interviewees for each vacancy, and the recruitment source
that referred each hired employee.’* In addition, these parties seek requirements that stations put
dl of their EEO information in the public ingpection file and on their Internet web sites,”® while
some urge the Commission itsdf to establish and maintain aweb ste that diplays dl of this
information.”® Findlly, al of the commentersin support of the Commission’s EEO proposal aso
urge the Commission to continue the required filing of the FCC Form 395-B (Annud
Employment Report).”’

NAB believes that the Commission’s proposed recordkeeping and reporting rules are
inappropriate and unnecessary, and escal ating these obligations as suggested would be both
unlawful and untenable. More importantly, NAB believes that these parties’ suggestions reved
their underlying god for any new EEQ rule; that is, to facilitate their ability to examine the
workforce composition of broadcast stations for purposes of potentialy chalenging the license
renewd gpplications of stations with staffsthey deem to beinsufficiently diverse. Tharr own
gatements leave little to the imagination asto their intentions. For instance, NOW urgesthe
Commission to make al sations EEO public file reports available on a Commisson web site so

that the reports would be “totaly accessible to members of the public who want to ... make

3 1d. at 140.

" NOW Comments at 14.

> See, eg., AWRT Comments a 16; MM TC Comments at 128-131; NOW Comments at 17.
% See e.g., AWRT Commentsa 17; NOW Comments at 17.

7 See, e.g., NOW Comments at 27-30; AWRT Comments at 16-17; AFTRA Comments at 1f
46-47, MMTC Comments at 131-134.
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comparisons among stations or entities”’® NOW further states that “[i]f the EEO public file
reports were available on the Commission’s Site, the public would have essier accessto these
reports and would be able to better assst the Commission in monitoring compliance with EEO
provisons.” "

MMTC asserts that, without its proposed recordkeeping and reporting obligations, which
are far more stringent than even the Commission’s, “ it would impossible for ... the public to
evauate what the [ation’s| EEO program attempted to do, much lesswhat it achieved. All
discriminators would go free”®° With respect to reporting information on which particular
community organization referred which interviewees and hires, MM TC datesthat, “[w]ithout
applicant source data, verification that broadcasters recruited a dl would be impossible”8!

MMTC further contends that “[f]ailure to maintain [EEQ] records can give riseto an
inference of discrimination.”®? 1n support of this proposition, MMTC states that “[f]ailure to
keep appropriate records may constitute ‘ poliation’ -- especidly if maintenance of the recordsis
mandated...,”®® and cites Rogers v. Exxon Research & Engineering Co.2* MMTC's proposd

should be rgected. Firg, there is no mention of the term “spoliation” in Rogers. Second, and

even more vexing, the portion of Rogers referenced by MMTC discusses the plaintiff’s

8 NOW Comments at 17.

" d.

80 MMTC Commentsat 120.
8 1d. at 141.

82 |d. at 120-121.

8 |d. at 121 n. 255.

8 550 F.2d 834, 843 (3" Cir. 1977), cert. denied, 434 U.S. 1022 (1978) (“Rogers)).
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intentional destruction of diaries, after commencing litigation and after he had dready shown
them to hisatorney. Indeed, quite different from MMTC' s “pargphrasing,” the opinion actually
sates. “[T]he destruction of the records could reasonably raise an unfavorable inference.”®
“Spaliation” commonly refersto the intentiona destruction, or sgnificant and meaningful
dteration of, evidence®® For spoliation to raise a negative inference, a party must demonstrate
an actud or attempted destruction of evidence, or & a minimum, negligent dteration of
documents®” The mere absence of documentsin no way implies that the record-keeper is
purposefully hiding evidence of gniger actions. For present purposes, it isvitd that the
Commission recognize thet in the rare instance when a broadcast Sation is unable to produce
complete EEO records, no inference of discrimination should attach.®®

This substantiates broadcasters fears concerning the intentions of certain commenters
regarding new EEO rules. That is, these parties seek expanded EEO recordkeeping and reporting
requirements, and enhanced access to those records, for the purpose of placing pressure on
broadcast executives to hire more women and minorities. Their god actudly has little rlevance
to the Commisson’sam of expanding equa employment opportunity for dl potentid job

candidates. Insteed, their objective isto pressure broadcasters into focusing their often limited

8 Rogers, 550 F.2d at 843 (emphasis added), citing Soumen v. Commissioner of Internal

Revenue, 208 F.2d 903, 907 (3 Cir. 1953).
8 Black’s Law Dictionary, Fifth Edition, West Publishing Co, St. Paul, MN 1979.

87 See eg., James T. Seigfreid Article on Spoliation of Evidence, Baker Sterchi Cowden &
Rice, LLC, Kansas City, MO, http://www.bscr-law.com/Seminars/'Spoilation of Evid-
ence/spoilation of-evidencehtml; Don’'t Be a Spoiler, Merri A. Baldwin and Tara-Nicholle
B. Nelson, Rogers Joseph O’ Donnell & Phillips, San Francisco, CA, http://www.rjop.
com/publish36.ntm

8 NAB notes that thisisjust one of multiple attempts by MMTC to assign evil intentions,
attitudes or behaviors to broadcasters concerning EEO, without any factual or legal support.
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resources on recruiting women and minorities, at the expense of other persons, which of course,
isunlawful.

The Commission must be certain that any new EEO policy focuses not on the resulting
numericd diveraty of theindustry or individua stations, but rather on whether alicensee has
made the requidite effort to expand equa employment opportunity through broad, generd
outreech. Thisisthe only manner in which the Commission can hope to achieve its dud gods of
improving EEO, while dso crafting arule that will withstand court scrutiny. 8°

NASBA illuminates the Commisson’s predicament, noting that the Commission in the
Second Notice seeks comment not on ways to increase the hiring of women and minorities, but
instead on how to achieve “* broad outreach.”®® Thistype of outreach “is dependent only on
choosing gppropriate means for recruiting, such as the Internet, not on measuring the resulting
composition of the workforce”®* So long as the Commission is able to confirm that a broadcast
dation has performed broad, generd outreach on a consstent badis, this should be sufficient. As
NASBA dates, “[any further requirement that a station [or the Commission, or athird party for
that matter] evaluate whether its efforts are achieving broad outreach can mean only one thing:
the FCC wants the station to track how many minorities and women are actudly responding to
these outreach efforts so that the public and the FCC can measure the station’ s interviewing and
hiring of various groups....”% However, such atracking requirement is a contitutionally

“dippery dope’ for the Commission because the Commission somehow must determine what is

8 See eg., Second Notice, 16 FCC Red at 22850.
% NASBA Commentsat 41, citing Second Notice, 16 FCC Red at 22853-22854.
T 4.

92 1d. at 41-42.
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aaufficient number of representatives of a particular group, and reaching such a caculation
inevitably cdls for a*“system of head counts that ultimately amounts to nothing more than a
minimum quota”®® The predictable result, of course, will be the exact “pressure” prohibited
under Lutheran and Association.

In addition, separate and distinct from the inevitable pressure on broadcasters that the
Commission’s proposed paperwork requirements will cause, there is the untenable adminigtrative
burden of thoserules. Multiple commenters express concern, including Broward County, which
notes that its noncommercid education televison sation dready must comply with extengve
equa employment opportunity requirements under various federal and state regulations, and
aready devotes tremendous resources to disseminating information regarding job openings.
Broward County is particularly concerned that the Commission will impose recordkegping and
reporting duties that duplicate other obligations the stations aready faces under school board or
county policies. The Commission should not subject broadcast stations to redundant rues. As
Broward County states, the data collection and review process that public broadcast stations
aready must undertake “should more than suffice in order to achieve the FCC' s goals’ for
EEO.%

Thus, NAB urges the Commission to strongly consder its proposed EEO dlternative. As
described initsinitid comments, NAB’ s dternative EEO proposd relies on a broadcast station’s
performance of a continuous pattern of broad, genera outreach. Under NAB’s plan, a station

would certify to the Commission every four years its compliance with one of the three EEO

% 1d. at 42.

9 Comments of the School Board of Broward County, Florida, in MM Docket No. 98-204,
filed April 15, 2002 (“Broward County Comments’) at 1-5. See also Univ. of MO
Comments at 3; Comments of the Association of Public Tdevison Stationsin MM Docket
No. 98-204, filed April 15, 2002 (“*APTS Comments ™) at 2.

26



outreach options set forth by NAB: (1) compliance with the affirmative action requirements of
the Office of Federa Contract Compliance Programs (“* OFCCP”); (2) completion of the
obligations under NASBA’s Modd Broadcast Career Program; or (3) completion of the EEO
outreach requirements under NAB’s proposed EEO plan. Licensees aso would submit alist and
detailed narrative description of its EEO outreach endeavors during the relevant period, aswell
as retain dl relevant documentation in between submissions to the Commission and make it
available to the Commission upon request. Under NAB' s proposal, stations would not be
required to place an EEO report in their public inspection files®® NAB also seeksthe
dimination the Annua Employment Report.*®

Unlike the recordkeeping and reporting rules proposed by the Commission and by
commentersin support of the Commission’s plan, NAB’ s suggested obligations would not
implicate ether Lutheran Church or Association. NAB'’s plan centers on a broadcast station’s
good faith execution of broad, generd outreach intended to inform the public about the benefits
of acareer a particular sations, aswel asin the broadcasting industry generdly. NAB’s
proposed information collection ruleswill ensure this outreach effort by requiring the public
filing of adetailed narrative description of a station’s outreach endeavors. The breadth and depth
of outreach under NAB’s plan most assuredly will result in an expanded, diverse pool of
potentia job candidates, which in turn, will cause a more diverse collection of job interviewees
and ultimatdly, industry workforce.

However, it isthe effort to reach out to the community that is absolutely mandated and

measured under NAB' s plan, not some fixed means of attracting and identifying job candidates.

% NAB Comments at 27-28.

% 1d. at 60-62.
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NAB’s EEO proposd alows dations the flexibility to choose the methods of reaching out to
their community most suitable to their resources and hiring needs. Most importantly, there
would be no mandate to submit any information that might pressure on broadcast sationsto
make any race-based hiring decisons, such as the number of interviewees referred by various
community organizations, the organization which referred the person ultimately hired, or the
filing of FCC Form 395-B.

NAB'’s plan will more than achieve the Commisson’s gods for equa employment
opportunity by providing broadcast licensees the flexibility and discretion to continue and
expand their outreach efforts that have proved successful over many years, as described in
NAB'sinitid comments®” NAB’s plan takes account of the many demands on broadcasters
limited resources and, to the extent possible, enables broadcasting executives to make
gppropriate judgments in addressing their hiring needs for variousjobs. In contradt, therigid,
paperwork-focused rules proposed by the Commission, and the extensions of those rules favored
by some commenters, would do little to engender a culture or custom of outreach, but much to
foster a culture of regulatory box-checking. NAB's proposed rule thus would do more to achieve
the Commission’s gods for EEO than even the Commission’s own proposal.
V. THE INTERNET ISA SUFFICIENT RECRUITMENT TOOL

In the Second Notice, the Commission notesiits previous conclusion that use of the
Internet as a recruiting method was promising but, as of the EEO Report and Order, could not be
relied upon by itsdf to widdy disseminate job information. The Commission then requested

comment on whether use of the Internet has expanded to aleve for it to change this previous

9 1d. at 4-11.
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decison.® Specificaly, the Commission seeks comment on use of the Internet to fulfill its
proposed requirement that broadcast stations “widdly disseminate information concerning eech
full-time job vacancy.”®®

Although NAB and most commenters endorse use of the Internet asthe sole, or primary,
tool for disseminating job vacancy information,*%° certain others disagree.!®* For the most part,
the latter group recognizes the explosive growth of the in recent years, but contends that the time
is not yet ripe to sanction the Internet done as a sufficient recruitment method because not
enough Americans use the Internet on aregular basis'®? They claim that a certain proportion of
potentia job candidates may be left out of gpplicant pools. AWRT, for example, “believes that

thereisand will remain a*digital divide that should not be leveraged to foreclose employment

opportunities to those who may not have reedy access to the technology.”'%® Also, AWRT adds

% gacond Notice, 16 FCC Red at 22851.

9 1d. at 22850.

100 e e.9., NAB Comments at 40-43; NASBA Comments at 42-48; Comments of Various
Radio Licenseesin MM Docket No. 98-204, filed April 15, 2002 at 4 (*Radio Licensees
Comments’); Comments of Cox Communications, Inc. in MM Docket No. 98-204, filed
April 14, 2002 at 1-4 (“Cox Comments’).

101 See eg., AFTRA Commentsat 32; AWRT Comments at 11-12; NOW Comments at 6-8;
MMTC Comments at 104-115.

102 e e.9., AFTRA Commentsat 1 32; AWRT Comments at 11.

103 AWRT Commentsat 11. AWRT cites no support for its assertion that a“ digital divide’ can
be expected to continue in perpetuity. NAB does not understand AWRT' s assertion that a
the digitd divide, presuming it exigts, “should not be leveraged to foreclose employment
opportunities” NAB wants AWRT to rest assured that the broadcasting industry has no
interest in using the Internet to impede anyone' s access to job vacancy information. Such a
drategy would contradict a sation’s own best interests since logic dictates that expanding the
pool of potentia job gpplicants will only serve to benefit broadcast stations by enhancing
their chances of identifying and attracting the best possible candidates, which of course
resultsin the best possible new employee.
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that the broadcasting industry’ s dissemination of job vacancy informeation soldly through the
Internet may discourage employers from usng AWRT as a candidate referral source because
AWRT’sjob bank operates only by fax-on-demand.’®* NOW generaly agrees with these views,
but aso urges the Commission to require that broadcasters post job vacancy information on some
centra Internet web site, such as the broadcaster’ s state or nationa association’s web site. NOW
beieves thiswill enhance job seekers' convenience, and in turn, the effectiveness of Internet
recruitment.*%°

MMTC makes severd claims concerning use of the Internet, some relevant to the current
proceeding and others not. For example, MMTC arguesthat: (1) too few state broadcasting
associations have Internet job banks, and that of these, not enough Sites post a substantial number
of job vacancies, and (2) the Internet sites for NASBA and NAB, while showing promise, are not
yet adequate.X?® 1n addition, MMTC boldly asserts that that too few job vacancies (in its own
view) are posted on broadcast-related Internet sites because of broadcasters “disinterest” in EEO
and broad recruitment.*®” MMTC offers no evidence or support for this accusation; in fact, the
only cite MMTC providesfor this assertion isto its own interpretation of its own examination of

various state broadcasting associations web sites.'%®

104 Id

105 NOW Comments at 6-7.
106 MMTC Comments at 107-109.
107 1d. at 110.

108 4. a 111 (contending, without basis, that alarge proportion of job vacancies posted on state
association web sites are attributable to only afew broadcast sations that are well known as
equa opportunity employers).
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MMTC dso bdieves that the Internet should not be relied upon as an employer’ s sole
recruitment source because “passive Internet postings’ can never “ subgtitute for the persond
touch.” MMTC is concerned that use of the Internet somehow will isolate broadcasters from
their communities'® MMTC states that Internet recruitment will deter those job seekerswho
need counsdling, advice and mentoring.*1°

The concerns of these commenters are either irrdlevant to the Commission’s purpose, or
amply mistaken. Asdescribed in NAB'sinitiad comments, the Internet aready is a successul,
effective recruitment tool of broadcasters, and is gaining more acceptance every day.'!' For
example, NAB’s Career Center operates an Internet job bank that currently averages receives
approximately 20,000 individua visits from job seekers each month. The website publicizes job
openings at radio and television stations nationwide, for al types of positions, from genera
managers to ontar anchors to engineers. The website aso offers guidance on securing one's
first job in the broadcasting industry, enables job seekers to post their resumes on the Site, and
guides vigitors towards other helpful sources, such as other association’s job banks, and the home
pages of individuad dations and station groups, as wel as numerous minority, women and
community organizations*2

Similarly, NASBA'’s dectronic job boards are an overwhelming success. Last year,

NASBA'’s job postings attracted dmost 200,000 page views, and traffic is up dramatically this

109 19, at 105.
110 1d. at 114.
111 NAB Comments at 40-43.

112 1. at 40.
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year to about 25,000 page views every month.}*® NASBA aso notesthat al state broadcasting
associaions ether maintain aweb presence providing online job recruitment resources or have
such adte under congtruction. All of these Stes report the gradua migration of a substantia
portion of stations’ recruitment activities to the Internet,*** while some aready receive as meny
as 50,000 hit per month.*> NAB believesthat, to argueits point, MM TC is merdly nitpicking
those state broadcasting association web stes that are il in the growth stage, without regard for
the undeniable acceptance these resources will achieve in the near future.

Moreover, many of these websites are interconnected. For example, 47 of the 49 State
broadcasting associations currently send job vacancy announcementsto NASBA's Internet
career Ste, and the vast mgority of these associations aso send such noticesto NAB, awide
array of fraterna associations representing various segments of the community, and to generd
interest job portals.!*® In addition, the vast mgjority of these sites are promoted and publicized
through various means, including on-air announcements, in newspaper classified advertisements,
and directly to colleges and universities**’

All of this evidence leads to a conclusion that the time is indeed ripe for the Commission
to approve the Internet as aprimary, if not sole, recruitment tool of broadcasters. Furthermore, if

the Commission sanctions the Internet for broadcasters' recruitment, on-line job and resume

113 NASBA Commentsat 22.

141, a 22-23.

115 1d. & 27 (referring to the California State Broadcasting Association’ s online job bank).
18 1d. at 14.

17d. at 24.
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postings will expand at an even greater rate. In fact, such arule would be the grestest impetus
for expanding on-line recruitment.

Finaly, NAB is perplexed by MMTC' s contentions that recruitment via the Internet
“lacks the persona touch” and will somehow deter candidates needing job counseling or advice.
NAB bdlievesthat, on the contrary, expanded Internet recruitment will enhance potentia job
candidates access to, and information on, broadcast stations. Firgt, the Internet is a convenient,
24 x 7 venue that can publicize job openings acrossthe nation. Thus, asmal radio gation in
North Dakota seeking an engineer can promote the opportunity to radio engineers everywherein
the United States rather than only within the boundaries of the largest newspaper in the state, for
example. Second, a gtation obvioudy can provide amuch fuller description of its operation,
audience, location and other important factors on an Internet site than in a newspaper classified
ad.

Third, it is much easier to include relevant contact information on a stetion’s Internet site
than any other avenue. Any potentia job candidate who would like to spesk with a personne
manager at a station would have the person’ s contact information handy, as compared to a
classified advertisement which typicaly may indicate only atelephone number. The Interngt, if
anything, can only serveto fadilitate a candidate’ s connection with station personnedl to seek job
counsdling, career advice, or any other information. The Internet, like a newspaper classified ad
or any other way a station may promote a job vacancy, isonly ajumping off point for a
candidate. What MMTC fails to recognize, however, isthat it is by far the best such point

among dl avalable dternatives.
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VI.  REQUESTING VACANCY NOTICESSHOULD BE THE RESPONSIBILITY OF
COMMUNITY ORGANIZATIONS

In the Second Notice, the Commission’s proposed “Prong 2" requires broadcast stations
to provide notice of job vacancies to recruitment organizations that have requested such
notice'® However, AWRT among others urge the Commission to go further and “impose an
affirmative obligation on broadcagters. ...to publicize the availability of such information and
actively solicit requests from recruitment resources....[such ag]... through periodic on-air
announcements, periodic newspaper advertisements, direct solicitation by telephone, mail or
email...."**® These parties apparently want broadcast stations to seek out community and other
organizations to natify them of ther rights to thisinformation. MMTC would go even further, as
it requests a policy which expects stations to “ cultivate” and “be creetive’ in seeking out new
organizations to receive vacancy announcements.*2°

These partiesignore severa key considerations. Firgt, there does not appear to be any
need for such arequirement. Even in the absence of EEO rules during the past two years, many
broadcast stations dready send copies of vacancy announcements to requesting organizations as
amatter of course, and to NAB’ s knowledge, this process has worked fine from the viewpoint of
the requesting organizations. Organizations interested in recaiving thisinformation seemingly
have no problem with the process as it works now.

Second, theses commenters are urging the Commission to substantidly change the nature
of the origind proposa. Specificdly, the Commission proposes to require that broadcasters

“provide naotification of full-time job vacancies to organizations involved in asssting job seekers

118 gacond Notice, 16 FCC Red at 22847-2848.
119 AWRT Comments at 12-13. See also NOW Comments at 10-11.

120 MMTC Comments at 84-86.



upon request by such organizations”*?! Thislanguage, specifically the phrase “upon request,”
makes clear the Commission’sintent to place the onus of participation on the shoulders of
community organizations. Thereis no mention of mandating that broadcasters convince or
persuade organizations to request thisinformation, nor “cultivate’ additiona organizations.
Moreover, the proposed provision clearly intends to cover only those community organizations
“involved in assgting job seekers.” Thus, expanding the rule to force broadcasters as suggested
by MMTC would be afrivolous exercise because any organization aready in the business of
helping job seekers presumably would be wel aware of their ability to request job vacancy

notices from broadcasting employers.

121 gacond Notice, 16 FCC Red at 22851-22852.
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VIl.  CONCLUSION

NAB and the broadcasting industry have along-standing commitment to workplace

diversty. NAB recognizes both the humanitarian and economic benefits of equa employment

opportunity. In fact, the broadcasting industry has taken great stridesin recent yearsto identify

and atract quaified employees of dl backgrounds. The EEO rulein NAB’sinitid comments

will more then fullfill the Commission’s gods for EEO, but through more efficient means. NAB

requests that the Commission adopt its EEO plan, or modify the Commission’s EEO proposd to

include the important aspects of NAB'’s plan.

May 29, 2002

Respectfully Submitted,

NATIONAL ASSOCIATION OF BROADCASTERS
1771 N Street, N.W.

Washington, D.C. 20036

Tdl: (202) 429-5430

2 o o WL

Henry L. Baumann
Jack N. Goodman
Lawrence A. Wake
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NATTONAL ASSCNCTATION OF BROAIMCASTERS, 1770 N STREET, NW, WASHING TN, 1200 2i030-259]

FOR IMMEDIATE RELEASE

WOMEN TV GMs TAKE ANOTHER LEAP FORWARD
- Number increases by 23 percent from last year -

WASHINGTON, DC, November 1, 2000 - The National Association of Broadcasters announced
today that the number of women serving as general managers of television stations increased by
23 percent during the one-year period ending October 2000. NAB began tracking this number in
1998.

As of today, 42 more women hold the general manager position at TV stations than did one year
ago, following an increase of 51 during the previous year. "The number of women managing
television stations has increased, on average, once a week for the past two years," said NAB
President/CEO, Edward O. Fritts.

Number of Women TV General Managers
1998 - 2000

1995

"Television groups and stations are demonstrating their dedication to diversity by filling top
positions with people from underrepresented groups,” he said. "Given the strong and growing
talent pool of women and minorities in broadcasting, we expect this trend to continue,” he said.

NAB serves and represents America’s radio and television stations.
-30-

Contact: Dennis Wharton
(202) 429-5350

http://www.nab.org/Newsroom/PressRel/Rel eases/6100.htm 5/28/2002
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IMMEDIATE RELEASE

Conferences: April 6-11 = Exhibits: April 8-11 « Las Vegas, Nevada

BROADCAST JOB OPPORTUNITIES TO BE FEATURED AT
CAREER FAIR IN LAS VEGAS

WASHINGTON, D.C., February 15, 2002 — Job seekers and broadcasters will take part in the
Radio and Television Career Fair, held in conjunction with the National Association of Broadcasters
(NAB), Broadcast Education Association (BEA) and the Radio Television News Directors Association
(RTNDA) annual conventions on April 7, Noon — 5 p.m., at the Las Vegas Convention Center.

Representatives from radio and television stations seeking employees for jobs ranging from
entry-level to management positions will be on hand to accept resumes and discuss career
opportunities. Admission is free to all job seekers and registrants of the NAB2002, BEA2002 and
RTNDA@NAB2002 conventions.

Job seekers, particularly minorities and women, may register on-site but are encouraged to post
their resumes at www.nab.org/bcc. Table reservations for recruiters at the Career Fair are due by
March 18. Immediately prior to the Career Fair, the NAB/BEA/RTNDA Career Employment Seminar
will feature industry experts discussing the current job market and new career opportunities.

NAB2002 takes place April 6 - 11 in Las Vegas (exhibits open April 8). It is the world's largest
trade event covering the convergence of broadcasting, multimedia and the Internet, audio and
video communications, and telecommunications. Complete NAB2002 details are available at
www.nab.org/conventions/.

NAB serves and represents America’s radio and television stations.

BEA2002, the leading academic convention for those involved in educating future electronic
media professionals in colleges and universities worldwide, takes place at the Las Vegas
Convention Center April 5 — 8. Details about this year’s convention " BEA2002: The Future is Now,"
are located online at www.beaweb.org.

BEA is the non-profit organization for professors, students and professionals involved in teaching
and research related to radio, television and electronic media.

RTNDA is the world's largest professional organization devoted exclusively to electronic
journalism. RTNDA represents local and network news executives in broadcasting, cable and other
electronic media in more than 30 countries. Visit www.rtnda.org for RTNDA@NAB updates.

-30-

Contact: MelLisa Taylor
(202) 429-5350
mtaylor@nab.org

http://www.nab.org/Newsroom/pressrel/n2002/C2302.htm 5/28/2002





