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By Hand Delivery

Marlene H. Dortch

Secretary

Federal Communications Commission
445 12" Street, S.W.

Washington, D.C. 20554

Re: Redacted Version for Public File of Confidential and Proprietary Factual
Matenal In Support of Petition of RCN Telecom Services, Inc.. to Deny
Applications or Condition Consent, filed April 29, 2002, in MB Docket No. (2-
70.

Dear Secretary Dortch:

Attached please find for the public files two (2) copies of the redacted version of
confidential and proprietary factual material, which is being filed pursuant to the protective order,
DA 02-734, issued by the Commission in MB Docket No. 02-70. This material is submitted in
support of the Petition of RCN Telecom Services, Inc., to Deny Applications or Condition
Consent, filed April 29, 2002, in MB Docket No. 02-70, as referenced in footnotes 30 and 32 of
RCN’s Petition. The unredacted, confidential version of these documents has been hand
delivered this same date to Roger Holberg and Linda Senecal of the Media Bureau, and a copy
delivered to you, as required by the Protective Order.

If you have questions regarding the attached, or regarding RCN’s request for confidential
treatment of this information, please contact the undersigned. Thank you.

L. Elise Dieterich
‘ounsel to RCN Telecom Services, Inc.
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In its Petition to Deny Applications or Condition Consent, filed April 29, 2002, in MB
Docket 02-70, RCN Telecom Services, Inc., stated that it is aware of no less than fifieen (15)
contractors in the Philadelphia market — representing virtually all of the viable construction and
installation contractors in the area — whom Comecast or, prior to its acquisition by Comcast,
Suburban Cable,' have prevented or tried to prevent from doing business with RCN. In its
Petition, RCN stated that it would provide the names of these contractors, their principals, the
names of Comcast personnel who participated in these tactics, and the approximate dates of such

incidents. That information follows at the end of this submission.
RCN also stated in its Petition that, of the contractors named below, certain contractors

no longer are working for Comcast and since have contracted to work for RCN. These are

Other contractors named below have declined to work for RCN, citing

their desire to retain their lucrative Comecast contracts. These include

In at least one instance a large contractor that
provides construction services in multiple markets refused to work with RCN in Comcast

territory, although it did substantial work for RCN in non-Comcast markets. That contractor is

Exhibit A, attached, is a copy of a 1999 “Confidentiality Agreement and Covenant Not to

Compete” between Suburban Cable and one its contractors, which includes at paragraph 7 a non-

: Suburban Cable was an incumbent regional cable operator with franchises throughout the Philadelphia and

Harrisburg,A PA, markets, which Comcast acquired in January of 2000 as part of its strategy to consolidate and
control regional cable “clusters™ in the Philadelphia, Baltimore, and Washington, D.C., metropolitan area markets.
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compete clause expressly precluding the contractor from performing work for RCN. As set forth
in paragraph 9 of Exhibit A, the non-compete agreement was made binding upon and inured to
the benefit of the successors and assigns of the parties thereto. Accordingly, Comcast would
have assumed the non-compete agreement when it acquired Suburban Cable in 2000.

Exhibit B, attached, is a copy of an e-mail from Suburban Cable to

. shortly before Suburban was acquired by
Comcast, discussing the non-compete clause in contract. The e-mail states,

among other things:

“You suggest that Suburban did not have a problem with you working
with other area cable companies and you were right, because they were not in
direct competition with Suburban Cable as RCN is. Every mile of rear buss plant
you build gives RCN, our competitor the ability to take customers away from
Suburban Cable. Our company and the Cable industry doesfsic] not share the

same perspective that you do in regards to competition.

L3

You also _know that we will become a part of a larger cluster under

Comcast ownership which will span the Tri-State area and south through

Baltimore and Washington. You need to Imow that they have a more intense

feeling about competing with RCN than Suburban does, and our intensity is pretty

strong.”
(Emphasis added.) As noted in RCN’s Petition, a number of Suburban personnel responsible for
Suburban’s non-compete policy subsequently went to work for Comcast, where the practice of

intimidating contractors continued.
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Contractors:
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Comecast Personnel Involved in Incidents:

Approximate Dates of Incidents:

The incidents described occurred between March of 1999 and 2001.
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Subject: Re: Recent Problems
Date:
From: .
To:

REDACTED - FOR PUBLIC INSPECTION S

As far as 1 am concerned there is no conlfict between you and I, although there
is between and other affiliate companies
under your ownership. Ac:ording to our legal department, you violated section 13
{reference the letter sei1t to you by Ellis McDanel} of the Non-Compete clause
which covered ITI, Inc aid all affiliate companies to include Cleaver Cable
Construction. This is why ocur legal department reguested the termination of your
contract. Mest of my grc2p wanted to preserve using your services but have to
abide by the companies pslicy regarding this situation, which is zero tolerance.

You suggest that Suburbéin did not have a problem with you working with other
area cable companies an< you were right, becuase they were not in direct
competition with Suburbin Cable as RCN is. Every mile of rear buss plant you
build gives RCN, our colpetitor the ability to take customers away from Suburban
Cable. Our company and 'he Cable industry does not share the same perspective
that you do in regards "0 competition. We need our customers, we have been loyal
te our customers and ou: contractors such as yourself. As I remember, you were
asked to put together a) imstallation contract for Suburban which means we came
to you.

I do not know what the circumstances were involving.

that you referenced. Ycu could have called myself or at any time to
clarify your role. Keith did elude to the fact that there was poor communpication
between yourself and his team on the project and that there was not a clear cost
proposal to do the worl. As you know, Suburban is working in upgrading and
rebuilding 20,000 milesr of plant using as the construction project
management. Op a few ot casions I directed you to them to be able to position
yourself for work that will be issued by them and there are many MDU's to tackle
over the next two year...

You are correct, you a:te a business man and as we discussed on the phone you
need to make the prope: business decisions for your company. In my opinion your
business decision should have been to stay with Suburban and become a part of
our major project. You also know that we will become a part of a larger cluster
under Comcast ownership which will span the Tri-State area and south through
Baltimore and Washington. You need te know that they have a more intense feeling
about competing with ICN than Suburban does, and our intensity is pretty strong.
Why you chose to work for a smaller company such as RCN in light -©of things to
come are more of a shi¢rt term decision vs looking at the long term in this area
with Comcast. Rgain, ''ou made & business decision for your company and your
employee's and that ii; fine. Suburban had to act on a legal document that you
signed for Non-Compet:. This is the only reason why Suburban terminated your
contracts, because it was in breach.

Should you change you: mind and you wish to adhere to the contract between the
two companies in regacds to the non-compete, please give me a call. Otherwise, I
can do nothing to tura this around. This decision came down from the top and we
are reguired to enfozrce it. '

If I don't see you,

I hope you and your :amily have a Happy Holiday Season.




EXHIBIT B

CONFIDENTIALITY AGREEMEINT AND COYENANT NOT TO COMPEYTE

This Confidenviulity Agreement and Covenant Not to Compete (huremafter referred 1o as
the “Agreament™) is made tis_ 9 day of_Lay | , 199, by and between
STBURBAN CABLE TV CQ. INC. (*Soburbas™), » corpontion organized and existing under
ibe laws of the Comunoagwealth of Pennoylvania, with its principal place of business locatad at 200
Cres;on Boulevard, Osks, Pemsylvania 19456-0589 (hereinsfiar referyed to ps “Suburban™), and

, an mdrvidual or entity residing or heving an office & the
address set torth 2t the end of this Agreement (hereinafter refenvd ™ 85 “Contractor”)

WHERYAS, Subuwhban and its affilistes (hervinafier collectively referred to as **Suburban™)
are T the business of providing cable television and other commnumications services (hercinaftor
referred to as “Cable Services™); and

WHEREAS, Contractor is or may be providing desigo, construction and/as installation
services (hereinafier referred 1o as “Contractor Services™) to.Subwrban; snd

WHEREAS, in providing Cormetor Seiviees, Contracior may asquire knowledye of
information which copstinuies confidential and/or proprietary informstion and trade secrets
belopgihg 10 Suburban; and

WHEREAS, cartain confidential and/or proprictary information regarding Suburban’s
business may be transmited by Suburbap 20 Contractar of otherwise be made available to
Corvaciar in varions formas, inciuding bat not mited o, modals, samples, tecimical
specificaxions, deelgms, engintering drawings, schopstSos, uder Instrucrdon mayauls and
dotumentstion, system documentation fincriona] overviews, screen [syouts, report layouts,
precessing Bow charts, business and tmarketing plans, and other associsted infordeton snd
documentation whether oral or writien (hereinafier nfemyed o collectively as the “Confidential
Informus on'™);

WHEREAS, Contracor sgrees to provide fur proper ssfeguards to protect the
CorfidenSsl Informetian from unsutborized dieclosure, misuse znd misappropristion; and

b ) . ,
WHEREAS, Comvactor agress not to provide Contractor Services to Suburban’s
competitors under the vircumstances described below, :

NOW,mou,inmﬁdmaﬁmoﬂhefomﬁgmdﬂlcmmMcmand .
agresments hereinafies set forth, snd intending to be legally bound, Suburben and Contractor
berehy agree as follows:

. Definition of Confidential Infopmarinn, As used horein, the term “Confidential
Informetion” shall inchude all information and data faenished by Suburbas, of furdshed on
Suburban’s behalf, to Cantractor or otharwise acquired by Comtractor, whether in orsf, wattten,
graphic or mackine-rasdable form, nchuding but ot Hmited fo, deaigns, procedures, formulas,
discoverias, nventions, tmpiovement, conoepts, ideas, instruction manuals, technology, customer
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Information records, omployes nemes, benefits and compensation, exvepling such information and
data a3 the partics agnee in writng la net proprieary ot confidential. Al copirs of any
Confidental Information thet are made by Cemractor shall siso be considaud Confidential
Tnformation for purposes of this Agreement. Information made availabls by Subwban to the
generdl putlic ahall not be considered to be Canfidantial Informution.

Z. - Non-Daglpsure. Cobmactior sgrees to hold the Confidential Informasion received
or acquired from, or on behalf of, Suburban i confidence and not to show or disclose it fo any
third party without the express written consem of Suburban, Corrrarior will use 1ts best effors
<o safegoard the Confidentis! Jnformsation.

3. Umnarjon on Awcess. If Comtractor has exmpleyeag, Conractor sball Bmit the use
of und access to the Conidential Informatian to the bons fide eoployees of Contractor Whose use
0F access I8 necessAry 1o effect ke purposes of this Agreement. Centractor shall notify cach
employee to whom disclosurs is made thar such discloswe i made in confidence and shall be kepy
in conbdence. Contractor shall emter mto apprpriste written agrecments with its employess 1o
protecs the confidentiality of the Confidential toformation  Contracter shall also be responsible
for eny misuse, misappropriztion or unsuthorized disclosure of the Comfdential Information by
any ot'1ts cmployres or agents, Cumtractor will pot show or utharwise disclose the Confdeminl
Infe:;:}!_ion to independent conmracion o conpditents without the cqpress written cansent of
Suburban,

4. Removgl ofNotices, Contastor shall not ramove DY Patent, copyrigin or
wonfidential notlce artached Yo of fududed o or vith any Confidential Information furnished by, or
on behalf of, Suburban, Contractor shall reprodisoe alf such notices en 271y copies of the
Confldentisl Informmation thin are made by Contrucer,

5, s of ConSdential Infommation, The Confidential Joformstion shiall be used by
Caotractor for the sole purpose of performing Contractor Services t Suburben pursuant 1o any
sgreenient(a) with Subwban. The Cocfidectial Information shall not be used by Comrector sither
for internal or =xterpal use nor shell the Contractos reverse-enginesr, & or decompile
zny of Sutwrban’s technolagy. Comractor shall pnt make the Confidential Infirmaztion available
for use by, ar for, the benefit of, any other party, whether ar ot for consideradoa.  Contractor
shall not use or cOpy any Confidential Fnformation withoun Suburban’s express written comsent.

6 Beturn of Confideatial Joformutian. Copmractor will retum sll Confidential
Tnformition ln written form, inchiding any copies thereof, to Suburban upon terminetion of
Contructar's Contracior Services to be provided to Sibwgban or upos the request of Suburban.
The provisions of this Agreemznt with respet to the nondieciosurs, misise sad/or
rmisappropristion af the Confidentia] Iformesion shell remain in $1ll force and effece for a pesiod
of thres (3) years following the returp of the Confidentisl Bdormation to Suburbasa.




7. Covenpm Nt 10 Compets.

()  Cootrector agrees that the previsions of this Section 7(a) shall be effective
beginrang on the daze of thiy Agreement and ending when Contractor coases to pesform wy .
Conitacioe Scrvices for Subnuarban, Weither Contructer soy any of ita shareholders, partners,
members, excoutive oficers or exequtive enployees will cogage in or ssiempt 10 angage in o
catablish any business 6t perform any Contracior Scrvices i those portions of the States of
Pamrylvama, New Jersey and/or Ddeware in which cable talevision services, Tubichamed
sldipoint dismibution scrw»u. maztar srnenna services, sa2ellite ipaeter antenne scrvicas, direct
bsoadcast satellite services, television receive-oaly sa1ellits services, open video servios, wirehne
or wireless telecommvication services, or other multi-chasmal video services, will be or 2re being
provided in competition with Ceblc Scrvices then being provided by Suburban. As of the date of
thie Agreervent, compettors of Suburben include, but are not kimited to, the following eptities and
their afffliates; Bell Alantic Corporation, GTE, Conestoge Telephone Coropany, Commanwesith
Telephone Coempany and RON Corporation. The 1eTis "“erpege in o7 sftompt t8 engage In ar
cxtablish any bosiness™ or “perform amy Cextractor Servicss” as upad in this Section 7 shall
include, but not be limyted 1o, artivities which e direex or indirect, oo behslf of or in conjunction
with cibexs, whether as proprietor, panmer, employee, slockbolder, principal, agem, consuhant,
divecior ar oﬁcur OF ip any other Capacity or mannuwh:mowu'—-

(b} Comrecior ndmorwiedgestha: tha restictions set forth in this Section 7 are
ressonsble and brcossary to protect the legitimare invrests of Suburban. If any court having
jurisdicdon shall find wry pen of the restrictions set forth in this Section 7 to be vmreasonable or
othdwmunmformblnmwmhisﬁwlmofﬂnmn that the restricdons st
forth in Vs Section 7 shall pot thereby be tenxninated, bt that this Agreement shall remain in full
force and c&entothcmmmmt(umtnmpdodggwmhuluruﬁmnm
fartors) that the court shell find rezsorible or otharwise enforceahle. i

B. Injuagive Belief Comtractor scknowledges thet Suburban wall be irreparab)y
harmed if Conuactor s obligstdons under dis Agrenment, incloding, but not Lmited o,

Contractor’s obligatians undar Sections 2, 3, 5, § and 7, are 20t specifically eaforced and that
Submbmmﬂdmthnemiﬂn;um:rwdyuhwbthlmafm-Murthrmd
viofation by Contractor of its obligrtions bereundar, Therefore, Contractor agrees that Suburban
shall be entitied 1o preminary pnd permenent injunciiye rillef witbowmt posting bond, or sy
@pmmmdeawd@mﬁcpquﬁrwmdmmmmmhﬁ&ud
this Agreement by Copprector, its anployees of ageats without the necessity of Suburban showing
actua) damages or that moyetary damages would sot «fford an adequate remedy,

9. No Asslmmpens. This Agreement wuy not be assigned by Contractor, The
obligetions of Contracior under this Agreement shall pot berminade upon any attempted
assigament. Sublect 1o the forvgeing provisons of thiy Section 9, ﬁswmllbebimﬁng
uponnndMmmmmwofﬁcpmmmwmwhmmmmd
aasigna.

10.  Guoverning Las and Verme. This Agreement shall be governed by snd cogstrued
in accordance wnh the Jaws of the Commonwealth of Permsylvania without reference to the
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principles of conflicts of laws, Sult under this Agreement shall only be brougin in s court of
competem jursdiction in the Commonwenlth of Permsylvania,

1l ﬁmm‘ If wy part, wom or provisien of this Agreemant shall be held ilicgal,
uneforcaeeble, of in conflict with any lew of a federal, yxis OF local RUVermImEnt. baving
Jjunsdiction over this Agrecmon, the validty of the runaining portions or provisions shall not be
affectad therehy.

12 Entye Apmament This Apresmem coptaias the entire understending of the
parties with respect to the subject mane hersof and supwreedes all prior agrecinenas or
understendings, This Agreement shall oot bs modified except in e writhag signed by Centractor
und a duly authorized sepresemative of Suburban

IN WITRESS WHEREOF, the parties howte bave exetuted this Agrecment as of the date
first set forth above.

;SUBURBAN CARBLE TV CO. INC.

v JU o

Name; ﬁoécr:" /—du-m:n .
Title: ERrcudie Wite Fresida

et

C
_ Sigratury, ‘
; , Prim Nape: L-sw:'s
Address: ﬂ v / ‘fum_ }7,1 )/

IA. 19072 .
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In its Petition to Deny Applications or Condition Consent, filed April 29, 2002, in MB
Docket 02-70, RCN Telecom Services, Inc., stated that its affiliate, Starpower, has recently
received indications that Comcast has made threats against contractors in the Washington, D.C.,
area, similar to those made historically against RCN’s contractors in the Philadelphia area
market. Certain of Starpower’s local contractors have reported to Starpower in the past few
months that Comcast has told them they will lose Comcast’s work if they also do work for

Starpower. These incidents include the following:

As a consequence of these threats, have

expressed to Starpower their concern that Comcast, if it discovered that they were performing

work for Starpower, would take retaliatory action against the contractors.
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A proposal and counterproposal to perform work for Starpower were

exchanged, and follow-up meetings were held, the culmination of which was a tentative

agreement

The parties were at the point of discussing final details of their

contract, However,

subsequently and abruptly pulled out of its negotiations with Starpower, citing the

concern that Comcast would withdraw its business from in other areas.
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