A.01-11-045/ A.01-12-026 AL]/KA]

Discussion

The quick answer to Issue 3 is that, of course, GNAPs can define iocal
calling area boundaries for its customers. Other CLECs have instituted LATA-
wide calling for their customers. However, that question becomes more difficult
to answer once it becomes clear that what GNAPs wants is to define the local
calling areas of the ILECs with which it interconnects.

GNAPs is correct that the FCC leaves to the states the right to establish
local calling areas within its boundaries. While that right rests with the
Commission, the Commission has refused in other arbitrations to set new
policies that impact on other entities that are not parties to the ICA. Under our
rules,!! other entities that are not parties to an ICA are precluded from
participating in an arbitration proceeding before this Commission. Since that is
the case, they would have no voice in setting the local calling areas for the ILECs.
1 agree with Verizon that this type of decision should not be made in the context
of two-party arbitrations, but should be the subject of a Commission rulemaking
where all interested parties have an opportunity to be heard. Therefore, I find
that while GNAPs can establish what the local calling area can be for its own
customers, it may not unilaterally set the local calling areas for ILEC customers.
Since Issue 3 is resolved in the ILECs’ favor, Issue 4 then relates only to GNAPs'
own customers.

In its comments on the DAR, GNAPs indicates that it wants to define
the calling areas for its own customers. According to GNAPs, the outcome in the

DAR imposes restraints on GNAPs’ ability to define calling areas that are larger

11 Resolution AL]J 181, October 5, 2000.
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than the ILECs” because of the economic burdens of transport costs and access
charges. GNAPs asserts that all intraLATA traffic exchanged between GNAPs
and the ILECs should be subject to cost-based “local” compensation under §
251(b)(5) and should not be subject to intrastate access charges. No precedent
exists which prevents GNAPs from determining its LATA-wide local calling
area. In fact, GNAPs points out that the FCC has permitted the states to
determine what geographic areas should be considered “the local area” for
purposes of applying reciprocal compensation obligations under § 251(b)(5).
GNAPs points out the artificial nature of current local calling areas, which are
legacies of an ancient telephone network topology. According to GNAPs, the
arbitrator failed to realize that under § 251(b)(5), the intralLATA traffic exchanged
between the ILECs and GNAPs should never be subject to intrastate access
charges where GNAPs defines the local calling area as LATA-wide.

GNAPs states that in its ISP Remand Order, the FCC concludes that

reciprocal compensation applies to all telecommunications traffic that is not ISP-
bound or subject to toll charges. The FCC explains that § 251(g) of the Act carves
out certain categories of traffic, namely exchange access, information access, and
exchange services—from the reciprocal compensation requirement. According to
GNAPs, all traffic is subject to reciprocal compensation unless it falls into the
specific exceptions defined by the FCC. This means that traffic that is not ISP-
bound (information access) and is not subject to a toll charge (exchange access
and exchange services for such access) is subject to reciprocal compensation.
According to GNAPs, this section of the DAR is inconsistent; if the call is
considered local for purposes of intercarrier compensation, then such

compensation already includes the costs of switching and termination.
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Based on the arbitrator’s premise that VINXX calls are to be considered
local, GNAPs concludes that access charges do not apply to VNXX calls. If the
intent of the DAR is to impose access charges, it is in violation of the Act. Those
calls cannot be subject to access charges because exchange access only applies to
toll calls, and GNAPs does not impose a separate charge on its end-users for its
FX-like service.

In its Comments on the DAR, Pac-West asserts that the imposition of
transport and tandem switching charges (which Pac-West calls “Call Origination
Charges”) on disparately rated and routed traffic originated by an ILEC’s
customer and delivered to a CLEC with a single POl in that LATA destroys the
fundamental economic effectiveness of the single POI policy. The single POl is
specifically designed to allow new CLECs to compete without the need to
construct local networks as geographically disbursed as the ILECs. According to
Pac-West, those transport and tandem switching charges are harmful to
competition in the local services market. Pac-West also asserts that the use of
TELRIC-based rates is legally erroneous because the Commission has admitted
that it has not yet determined the appropriate level of such charges, and has an
open docket established specifically to make that determination.

Pac-West also states that the DAR improperly decides industry-wide
issues in a private arbitration. Individual arbitrations, which involve only the
two carriers that are parties to the ICA being arbitrated, are an unfair venue in
which to make policy determinations, especially where the policy in question has
extremely different impacts on parties denied participation rights by the
Commission’s rules. Instead, the status quo should be maintained until the fair
and open rulemaking process is completed and then implemented on an

industry-wide basis.
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Furthermore, Pac-West asserts that both Pacific and the DAR rely upon
the outcome in other arbitrations as a basis for the decision here to permit
imposition of transport and tandem switching charges. Pac-West filed its
Response to Pacific’s Application for Arbitration on April 23, 2002, and
submitted evidence that demonstrates several reasons why the transport and
tandem switching charges should not be imposed on Pac-West. The evidence
presented in that case is relevant to the same question posed in this arbitration,
but much of that evidence is entirely lacking from the record in this arbitration.
CLECs are in vastly different circumstances, and the DAR errs in relying on the
outcome in previous arbitrations for justifying the position here.

GNAPs shares Pac-West’s view that the DAR erroneously relied on
determinations from other arbitrations proceedings. According to GNAPs, this is
a violation of law; rulings are to be made based on the record evidence available.
Since GNAPs was excluded from participating in prior arbitration cases by
Commission rules, the determination made in those cases should not apply to
GNAPs.

Contrary to GNAPs and Pac-West's claims, the DAR was developed
based on the record evidence of this proceeding. The DAR simply states that
particular outcomes, which were derived from the record before us, were
consistent with other arbitrations settled by the Commission. The Commission
wants to ensure that arbitration outcomes are consistent, if it is presented with
the same set of facts.

In its Comments, GNAPs asserts that the DAR is silent on the issue of
whether access charges can be imposed on VNXX traffic. The DAR indicates that
GNAPs must compensate the ILECs for transport and tandem switching to carry
that VNXX traffic. GNAPs states that the DAR appears to allow VNXX traffic to
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be considered “local” for purposes of intercarrier compensation, yet the
arbitrator still holds GNAPs responsible for costs on the ILECs’ side of the POL

In resolving Issue 4, I reiterate that the issue, as framed by the parties, is
narrow in scope. It asks whether GNAPs can assign VNXX codes to its
customers. In other words, it does not apply to the ILECs’ customers. In its
Comments on the DAR, Pac-West indicates that it is referring to “disparately
rated and routed traffic originated by an ILEC’s customer and delivered to a
CLEC with a single POl in that LATA...” (Pac-West Comments at2.) [ have
stated above that [ will not alter the ILECs’ local calling areas in an arbitration
proceeding, rather, this should be the subject of a generic rulemaking where all
interested parties may participate fully. It appears that Pac-West is broadening
the issue beyond what GNAPs is requesting because in its Comments on the
DAR, GNAPs itself states, “What Global [GNAPs] wants is to define the calling
areas for Global’s customers.” (GNAPs’ Comments at 17.) Since GNAPs is the
party to this arbitration, we rely on what GNAPs is requesting.

The simple answer to Issue 4 is that GNAPs is entitled to specify the
local calling area for its own customers. The difficult part comes in determining
whether GNAPs must pay the ILECs for transporting its FX-type traffic.

I determined in Issues 1-2 above, that, in the case of any conflict
between Federal and state rules, Federal rules would apply in an arbitration
under Section 252. The FCC has addressed VNXX traffic specifically in its
Intercarrier Compensation NPRM. Paragraph 115 in the NPRM requests
comment on the specific issues before us in Issue 4. The pertinent portions of
115 read as follows:

We seek comment on the use of virtual central office codes
(NXXs), and their effect on the reciprocal compensation
and transport obligations of interconnected LECs. ...we
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seek comment on the following issues: (1) Under what
circumstances should a LEC be entitled to use virtual NXX
codes? (2) If LECs are permitted to use virtual NXX codes,
what is the transport obligation of the originating LEC?

(3) Should the LEC employing the virtual NXX code be
required to provide transport from the central offices

associated with those NXX codes?

This paragraph was taken from an NPRM, so the FCC is not adopting
rules, but is asking for comments, and has not yet ruled on the proper treatment
of VNXX traffic. Once the FCC issues rules on this specific issue, the ICAs shall
be amended, under the Change in Law provisions, to reflect the FCC’s rules.
However, in the meantime, the FCC has provided some guidance which will
assist in resolving the issue of whether GNAPs should be required to pay
transport and tandem switching charges for its disparately-routed traffic.
Paragraph 115 demonstrates that the FCC believes that VNXX traffic is subject to
reciprocal compensation obligations; the only open issue is the transport
obligation.

Section 51.703(b), which was cited above in connection with Issue 1-2,

and the FCC’s Kansas/QOklahoma 271 Order as well as § 112 in the Intercarrier

Compensation NPRM make it clear that GNAPs cannot be required to pay for

transport on the ILECs’ side of the POL There is currently no exclusion for the

VINXX traffic.

This Commission has addressed the issue of VNXX codes and
determined that while carriers may set disparate rating and routing points,
ILECs are entitled to fair compensation for the use of their facilities in the
transport of FX traffic.

The Commission order states that the appropriate place to determine

the appropriate form of intercarrier compensation is through ICAs negotiated in
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conformance with the Act. However, this determination by the California
Commission is at odds with the FCC’s orders (cited above) which bar ILECs from
charging CLECs for transport of traffic on the ILECs’ side of the POL. There is
no exclusion for VNXX traffic, so that traffic would be covered by § 51.703(b).

In conclusion, GNAPs may implement disparate rating and routing
points for its own customers, and is not required to compensate Pacific and
Verizon for use of the ILECs’ transport and tandem switching networks to carry
that FX-type traffic. CLECs may not be assessed intrastate access charges or
transport and tandem switching at TELRIC prices. However, I remind GNAPs
that NXX codes must be associated with a rate center to identify the jurisdictional
nature of the traffic for intercarrier compensation purposes. This does not
prevent GNAPs from assigning NXXs that are not geographically correlated to
the service area, merely that when assigning NXXs, GNAPs must assign these to
a particular rate center.

In its Comments on the DAR, Pacific indicates that if GNAPs defines its
local calling area as the entire LATA for its own customers, it results in an
outcome that whenever GNAPs terminates a call that originated anywhere in
GNAPs’ local calling area to a LEC within GNAPs’ local calling area, GNAPs
would pay the terminating carrier reciprocal compensation rather than access
charges. However, the same call carried in the opposite direction might incur
access charges from GNAPs, not reciprocal compensation. Pacific states that the
FAR should make it clear that, not only may GNAPs not offer LATA-wide local
calling to end-users by defining its local calling area as the entire LATA, GNAPs
may not unilaterally determine the terms of compensation between itself and
other carriers by its designation of local calling areas. Pacific says this

clarification would provide the rationale for the arbitrator’s disposition of
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disputed contract language between GNAPs and Pacific, e.g., Definitions §§ 1.1.3
and 1.1.40. Ireject Pacific’s proposal. GNAPs has the option of selecting a
LATA-wide local calling area. Due to the difference in calling areas for GNAPs
and the two LECs, the compensation arrangements will differ, depending on
which carrier’s customer initiates the call. That is a sign of a competitive

marketplace, where carriers can differentiate the product they offer to their

customers.

In the following section, I dispose of all the disputed contract language
between GNAPs and Pacific, relating to Issues 3 and 4:

o T&C, Definitions § 1.1.3: GNAPs’ position is adopted,
and the definition for “Access Compensation” will not
be included in the ICA. Thave adopted GNAPs’ LATA-
wide calling regime for its customers, so GNAPs will
not be required to pay access compensation for calls
within the LATA.

o T&C, Definitions § 1.1.40: GNAPs’ proposed language
is adopted. GNAPs can define the local calling area for

its customers.

o T&C, Definitions § 1.1.56: GNAPs’ definition of FX is
adopted. Pacific’s definition would have included FX-
like services, such as VNXX calls. While VNXX calls are
FX-like, they are treated as local calls.

e T&C, Definitions § 1.1.60: The parties disagree as to
whether GNAPs’ definition of “Information Access
Traffic” is consistent with the FCC’s definition in FCC
01-131. Inits Comments on the DAR, Pacific indicated
that it opposes GNAPs’ definition because it is not
supported by the law. Pacific believes the definition
was crafted by GNAPs to escape paying Pacific access
charges when Pacific terminates long distance traffic for
GNAPs. GNAPs did not provide comments in support
of its definition. Pacific’s position is adopted, and
GNAPs’ proposed definition is deleted from the ICA.
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o T&C, Definitions § 1.1.64: Pacific’s definition is more
exact and will be adopted.

o T&C, Definitions § 1.1.68: GNAPs’ proposed language
is adopted. GNAPs’ definition incorporates the LATA-
wide calling concept that I adopted for GNAPs.

o T&C, Definitions § 1.1.76: GNAPs’ proposed language
is adopted. Local calls are defined by the originating

carrier’s local calling area. Pacific’s definition would
have used the same definition of a local call for both
Pacific and GNAPs, which is not appropriate, since I
have adopted LATA-wide calling for GNAPs.

o T&C, Definitions § 1.1.78: Pacific’s proposed language
is adopted. The language GNAPs deletes, namely the

last four digits of the Location Routing Number, have
nothing to do with the VNXX issue.

o T&C, Definitions § 1.1.79: GNAPs’ proposed language
is adopted. Pacific agreed to the change and presented
no information as to why it should not be adopted.

e T&C, Definitions § 1.1.83: GNAPs’ proposed language

is adopted. See “Access Compensation” above.

o T&C, Definitions § 1.1.86: Pacific’s proposed language
is adopted. GNAPs’ proposed language is vague.

e T&C, Definitions § 1.1.137: Pacific’s proposed language
is adopted. Pacific’s definition has nothing to do with
the classification of particular calls as local. As Pacific
says, its definition makes no attempt to jurisdictionalize
calls.

e T&C, Definitions § 1.2.8: GNAPs’ proposed language is
adopted. GNAPs’ definition reflects the fact that it may
use disparate rating and routing points within the same
LATA.

o T&C, Definitions § 1.6.7: Pacific’s proposed definition is
adopted. Since that particular definition applies only in
Ameritech states, there is no need to change it in an ICA
between GNAPs and Pacific.

-64 -




A.01-11-045/ A.01-12-026 ALJ/KA]J

e Recip. Comp. § 3.2: GNAPs’ proposed language is
adopted. In order to qualify as local traffic, the
originating and terminating end-users do not have to be
physically located in the same ILEC Local Exchange
Area. Such FX-type traffic is subject to reciprocal
compensation.

e Recip. Comp. § 3.7: Pacific’s proposed language is
rejected, for the same reasons discussed in § 3.2 above.
These FX-type calls are to be treated as local calls for
intercarrier compensation purposes.

e Recip. Comp. § 6.2: GNAPs’ proposed language is
adopted. Pacific’s language includes the statement that

rating and routing is in accordance with the terminating
parties’ exchange access tariffs. GNAPs is not
constrained by Pacific’s tariff rules.

e Recip. Comp. § 17.1: Pacific’s proposed language is
adopted. As Pacific says, its language provides that
specified portions of the General Terms and Conditions
are legitimately related to each interconnection, service,
etc., provided under the ICA. By deleting virtually the
entire clause, GNAPs would have virtually none of the
GT&C be applicable to the rest of the agreement.

e Numbering §§2.2,2.3,2.7: GNAPs’ proposed language
in § 2.2 is adopted. It restates that GNAPs’ may assign
NXXs without regard to the customer’s physical
presence in the rate center. GNAPs’ position in § 2.3 is
adopted. This merely restates § 2.2. Pacific’s language
would preclude disparate rating and routing.
However, GNAPs must ensure that its system of
assigning NXX codes is in compliance with the FCC’s
number portability requirements. Pacific’s proposed
language in § 2.7, which deals with the process for
migrating an NXX from one carrier to another, is
adopted.

In the following section, I dispose of all the disputed contract language
between GNAPs and Verizon, relating to Issues 3 and 4:
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o T&C Glossary § 2.34: GNAPs’ proposed language,
which makes it clear that the party providing service to
a customer defines the customer’s local calling area, is
adopted.

o T&C Glossary § 2.47: Verizon’s definition for IXC is
adopted. Whether or not a carrier offers toll service for
a specific charge is not the defining factor for an IXC.

o T&C Glossary § 2.56: GNAPs’ proposed language is
adopted. Verizon’s language is problematic because it
defines traffic from either carrier in terms of Verizon’s
local calling area. GNAPs has the right to define its
own local calling area.

e T&C Glossary § 2.71: GNAPs’ definition for “Rate
Center Area” is adopted. Verizon’s definition is so
limited that it would appear to exclude VNXX traffic.

o T&C Glossary § 2.72: Verizon’s proposed definition is
clearer and will be adopted.

o T&C Glossary § 2.77: Verizon’s proposed language is
adopted. The routing point must be within the LATA
in which the NPA-NXX is located.

o T&C Glossary § 2.83: Verizon’s definition, which is
more precise, is adopted.

o T&C Glossary § 2.91: Verizon’s proposed language is
adopted. It is more precise, and eliminates GNAPs’

requirement that toll traffic relate to whether or not the
carrier imposes a toll charge. Since GNAPs has LATA-
wide local calling, all calls from GNAPs customers to
another point within the LATA will be subject to
reciprocal compensation, and such traffic will not be
treated as intraLATA toll traffic, for purposes of
compensation.

* Interconnection § 6.2: Verizon’s proposed language is
adopted, with modification. It explains the use of
Traffic Factors, which should be a helpful tool in
administering the [CA. However, GNAPs language,
which indicates that the parties will supply Traffic
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Factor information “in accordance with their defined
calling areas” is adopted. This reflects the fact that
GNAPs is adopting LATA-wide local calling, and that
needs to be taken into account in supplying Traffic
Factors. The reference to applicable tariffs is
appropriate. That tariff section explains the
measurement of billing minutes for toll traffic.

» Interconnection § 9.2.1: Verizon’s proposed language is
adopted. If GNAPs chooses to subtend a Verizon access
tandem, its NPA-NXX codes must subtend that access
tandem for calls to be routed properly.

e Interconnection § 13.3: GNAPs’ proposed language is
adopted. GNAPs cannot be required to adopt the same
rate center area and rate center points as Verizon.

C. Issue 5

Is it reasonable for the parties to include language in the
agreement that expressly requires the parties to
renegotiate reciprocal compensation obligations if
current law is overturned or otherwise revised?

GNAP’s Position
The proposed ICA submitted by Verizon acknowledged that GNAPs
has a right to renegotiate the reciprocal compensation obligations if the current
law is overturned or otherwise revised. GNAPs believes that the language
proposed by Verizon is not adequate because it does not directly pertain to the

ISP Remand Order as the ICA does not deal with compensation for ISP bound

traffic. If the ISP Remand Order is overturned, Verizon acknowledges that

GNAPs should have the right to demand renegotiation, and, if necessary, further

arbitration. The ICA should clearly state this in light of the pending decision on

this matter.

In its Supplemental Filing, GNAPs provided the following regarding
disputed language in its ICA with Verizon relating to Issue 5:
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T&C Glossary § 2.42 “Internet Traffic”: GNAPs limits
the definition of Internet traffic to exclude CMRS traffic
and traffic that passes through the Internet but not
between the parties.

T&C Glossary § 2.74 “Reciprocal Compensation”:
GNAPs simplifies this definition by tying it directly to
the applicable federal statutory provision.

T&C Glossary § 2.75 “Reciprocal Compensation
Traffic”: GNAPs removes non-reciprocal language
tying this term to Verizon’s network architecture and
eliminates the overly narrow definition of toll traffic,
and makes it clear that current exclusions from
reciprocal compensation may be altered by changes in
applicable law.

T&C § 4.7: GNAP:s clarifies that Verizon’s ability to
discontinue benefits to GNAPs as a result of regulatory
change is limited to final and non-appealable legislation
and that any such discontinuance must be consistent
with state and federal common carrier obligations.

Additional Services § 5.1 “Voice Information Service
Traffic”: GNAPs eliminates an exclusion of this traffic
from reciprocal compensation provisions, clarifies this
definition, and removes several exclusions from the
definition.

Interconnection § 6.1.1: GNAPs clarifies the definition
of “Traffic Rate” for billing purposes and explicitly
provides for the possibility of a future change in law.

Interconnection § 6.2: GNAPs’ proposal would allow
each party to measure traffic, and bill the other party,
based upon its own defined calling areas. Although a
carrier may market different calling area coverage to
end-users, for purposes of intercarrier compensation, it
would be inconsistent with the law to allow a carrier to
decide what it will pay for use of the other carrier’s
network. Existing intercarrier compensation schemes
may change over time, but they should change
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uniformly and not piecemeal through ICAs. GNAPs’
proposed change would have the parties bill each other
for traffic based on the other party’s definition of a
defined calling area. The billing party would be unable
to use CPN [Calling Party Number] to
“jurisdictionalize” the call; instead, it would have to
rely on factors provided by the other party.

¢ Interconnection § 7.2: GNAPs eliminates any possible
contention by Verizon that the ICA provides for
additional charges for termination from the IP to the
customer of Reciprocal Compensation traffic delivered
from either party’s IP.

» Inferconnection § 7.3: GNAPs’ proposed amendments
recognize the possibility of future changes of law with
respect to whether traffic is Internet Traffic or
Reciprocal Compensation Traffic for purposes of
reciprocal compensation. It eliminates overly restrictive
language regarding what comprises reciprocal
compensation traffic.

¢ Interconnection § 7.4: GNAPs’ proposed modification
eliminates superfluous language that restates current
federal law.

Verizon's Position
The parties do not dispute that the ICA shall be subject to future
changes in the law. The only dispute is whether the ICA should treat changes to
the ISP Remand Order differently than other changes in law. GNAPs has not

presented any evidence as to why changes in the ISP Remand Order should be
treated any differently from other changes. GNAP:s itself has accepted Verizon’s
standard “change of law” language, and has not explained why it is inadequate

for purposes of revising the parties’ ICA in the event the ISP Remand Order is

someday reversed or otherwise modified. GNAPs has provided no legitimate

reason to carve out the ISP Remand Order from all other applicable law.
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GNAPs’ witness Lundquist specifically admitted that the “bill and keep” regime

established in the ISP Remand Order governs compensation for Internet-bound

traffic exchanged between the parties.
Verizon provides the following arguments for its proposed language in

the ICA relating to Issue 5:

e T&C Glossary § 2.42: GNAPs has provided no
explanation in support of its edits to the definition of
Internet Traffic which expressly excludes any traffic to a
CMRS provider and that adds a reference to traffic
between the parties.

o T&C Glossary § 2.74: Verizon's definition of Reciprocal
Compensation embodies the ISP Remand Order’s
intercarrier compensation obligations as they relate to
Internet-bound traffic. Verizon’s proposed definition is
consistent with the FCC'’s ruling and captures the two
key requirements for traffic eligible for reciprocal
compensation. Verizon’s definition is necessary to
clarify what traffic is subject to reciprocal compensation
and what traffic is not. GNAP’s definition is too limited
in the wake of the ISP Remand Order. At a minimum,
Verizon is entitled to language specifying that
reciprocal compensation provides for the recovery of
costs incurred for the transport and termination of
“Reciprocal Compensation Traffic” as defined and that
Verizon's proposed terms accomplish this end.

o T&C Glossary § 2.75: GNAPs proposes that the
determination of whether traffic is exchange access or
information access—or whether reciprocal
compensation is due on such traffic—should be based
on the local calling area of the carrier originating the
call. Such a proposal would produce a situation where
calls between the same end-users would be classified as
access or reciprocal compensation traffic depending on
who originated the call. This would be unworkable but
also contrary to the FCC’s clear intent that state
commissions have the authority to determine local
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calling areas. GNAPs edits to §2.75 also change the
description of toll traffic within the “Reciprocal
Compensation Traffic” definition by deleting a
reference to calls originating on a 1+ presubscription
basis. GNAPs’ also adds a phrase relating to change in
law provisions which seeks to circumvent the “change
in law” provisions set forth in §§ 4.5 and 4.6 of the
General Terms and Conditions.

e Additional Service § 5.1: Voice information services are
not limited to those where providers assess a fee,
whether or not the fee appears on the calling party’s
telephone bill. Indeed, since Verizon may not bill for
such services, many providers typically charge the
calling party’s credit card bill when assessing charges.
GNAPs also deletes the reference to “intraLATA
switched voice traffic.” For purposes of this ICA, the
voice information service traffic necessarily must be
intraLATA traffic. If it is not, then the traffic would
have to be deemed exchange access. GNAPs’ edits do
not take this into account. Also, despite GNAPs’ edits
to the contrary, Voice Information Service Traffic is like
Internet traffic, and is not subject to reciprocal
compensation. On the contrary, both Verizon and
GNAPs recoup their costs via arrangements with the
third party service/content provider.

e Interconnection § 6.1.1: GNAPs deletes the reference to
the ISP Remand Order in the portion of the section that
describes types of traffic and application of the
appropriate traffic rates. GNAPs also conditions
application of rates only to those minutes where CPN is
passed, without providing any terms for what rate
application should apply to minutes where CPN is not
passed. Neither the FCC’s Local Competition Order nor
its ISP Remand Order included such limitations.

Discussion
As Verizon states, the parties have agreed to the “change in law”

provisions in 8§ 4.5 and 4.6 of the ICA. That provision should cover any and all
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changes in law relating to specific provisions in the agreement. However,

GNAPs raises a valid point that the language proposed by Verizon is not

adequate because it does not directly pertain to the ISP Remand Order because
the ICA does not deal with compensation for ISP-bound traffic. GNAPs’
proposal to include specific change-in-law language relating to the ISP Remand
Order is adopted. The issue of compensation for ISP-bound traffic is central to
the disputes between the parties, and I need to ensure that any change in law
relating to that specific FCC order is reflected in the ICA.

In the following section, I dispose of all the disputed contract language
between GNAPs and Verizon, relating to Issue 5. In some cases, the disputed
contract language parties identified did not appear to be directly related to the
narrow issue framed in Issue 5 but, in any event, [ have resolved all contract
language the parties indicated was in dispute, regardless of the relevance to

Issue 5.

o T&C Glossary § 2.42: Verizon’s language is adopted.
GNAPs does not explain why it deleted the reference to

CMRS providers.

o T&C Glossary § 2.74: Verizon’s proposed language is
adopted, with one modification. To make this

definition perfectly clear, Verizon shall replace its
reference to “the FCC Internet Order” with a cite to the
specific FCC order.

o T&C Glossary § 2.75: GNAPs’ proposed language is
adopted. It reflects the fact that reciprocal
compensation obligations are not based on Verizon’s
local calling areas, since GNAPs is allowed to have
LATA-wide calling. As described above, reciprocal
compensation traffic does include FX traffic that does
not originate and terminate within the same Verizon
local calling area. Inits Comments on the DAR,
Verizon indicates that FX-type traffic should not be
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defined as “reciprocal compensation traffic.” I do not
agree with Verizon’s position. An FX-type call is rated
as a local call, and reciprocal compensation should
apply. GNAPs’ language reflects that outcome. The
issue of whether the originating carrier should
determine the local calling area was resolved in

Issues 3-4.

o T&C §4.7: Verizon's proposed language is adopted.
This Commission has previously denied the request in
an arbitration that parties need implement only “final
and non appealable” orders and decisions. An order of
this Commission or the FCC or the relevant court is
effective unless stayed, and must be implemented by
the parties. This is consistent with the outcome on
Issue 13. GNAPs’ proposed language is adopted for the
final sentence of this section. That language says that
Verizon will provide GNAPs with 30 days’ prior
written notice of any discontinuance of service, unless a
different notice period is specified in an applicable
tariff. GNAPs is entitled to receive at least 30 days’
notice to a discontinuance of service, and should not be
bound by a tariff provision that sets a shorter amount of
time.

e Additional services § 5.1: Verizon's proposed language
is adopted. As Verizon states, Voice Information
Service is not subject to reciprocal compensation
provisions. Both Verizon and GNAPs recoup their costs
via arrangements with the third-party service/content
provider.

e Interconnection § 6.1.1: Verizon’s proposed language is
adopted. GNAPs would seek to limit the traffic to that
for which CPN is passed, without providing any terms
for what rate application should apply to minutes
where CPN is not passed.

» Interconnection § 7.2: GNAPs’ proposed language is
adopted. GNAPs will not be subject to additional
charges for transporting calls to its POL.
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¢ Interconnection § 7.3: Verizon’s proposed language is
adopted, with modification. GNAPs’ proposed
language in Section 7.3.2.1 relating to change in law
provisions shall be adopted. The reference to the “FCC
Internet Order” shall be revised, in the same manner as
required in “Té& C Glossary § 2.74” above.

¢ Interconnection § 7.4: Verizon’s proposed language is
adopted. While this section does restate federal law, it

could be important to have the provision there, if there
is a future change in the requirements of the
ISP Remand Order.

D. Issue 6

Should limitations be imposed upon GNAPs ability
to obtain available Verizon dark fiber?

This issue was resolved by the parties.
Discussion

E. Issue?7

Should two-way trunking be available to GNAPs at
GNAPs’ request?

GNAPs’ Position

GNAPs acknowledges that Verizon does not oppose offering GNAPs
two-way trunks, but it insists that the parties need to agree on operational
responsibilities and design parameters. GNAPs believes that there will likely be
future disagreements on these operational aspects.

Verizon claims that GNAPs is in the best position to forecast both its
traffic terminating on Verizon's network and Verizon’s traffic terminating on
GNAPs’ network. In other words, Verizon is making GNAPs responsible for
both carriers’ traffic forecasts. This is discriminatory and burdensome. A more
equitable resolution is that presented by GNAPs, in that each carrier forecasts the

traffic that it believes will terminate on the other carrier’s network.
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In its Supplemental Filing, GNAPs proposes the following contract
language associated with Issue 7:

o T&C Glossary § 2.93 “Traffic Factor I”: GNAPs
removes the exclusion of Measured Internet Traffic
from this formula.

o T&C Glossary § 2.94 “Traffic Factor II”: GNAPs
replaces “intrastate traffic” with “other traffic.”

¢ Interconnection § 2.2.4: GNAPs’ proposed
modification, which should read “POI” rather than “IP”
makes this provision consistent with earlier POI
language, and makes trunk ordering requirements
symmetrical.

e Interconnection § 2.4.2: GNAPs clearly indicates that
GNAPs has discretion over the initial number of

two-way trunks ordered.

e Interconnection § 2.4.4: GNAPs makes forecast
obligations for two-way trunking symmetrical upon the
parties and indicates that GNAPs’ reasonable efforts to
provide forecasting according to Verizon's guidelines,
rather than strict compliance, are sufficient. It allows
Verizon to refuse to accept a substantially compliant
forecast unless Verizon demonstrates that newly
provided forecast information materially alters the
accuracy of the forecast.

o Interconnection § 2.4.6: GNAPs eliminates a potential
barrier to GNAPs’ use of two-way trunking by
indicating that both parties are required to use specified
equipment only where technically feasible.

o Interconnection § 2.4.8: GNAPs eliminates a potential
barrier to GNAPs’ use of two-way trunking by
indicating that both parties are required to use accepted
industry standards rather than a single source of carrier
specifications for two-way interconnection trunk
groups.
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» Interconnection § 2.4.9: GNAPs eliminates a potential
barrier to GNAPs” use of two-way trunking by raising
performance standards for two-way interconnection
trunk groups, thereby reducing the likelihood that
Verizon will provide GNAPs inferior facilities of its
OwWn.

e Interconnection § 2.4.10: GNAPs eliminates a potential
barrier to GNAPs use of two-way trunking by requiring
Verizon to accept GNAPs” ASRs and to ensure timely
installation and activation of such trunks.

e Interconnection § 2.4.11: GNAPs makes monitoring and
action to counteract service blockages symmetrical and,
hence, more equitable.

e Interconnection § 2.4.12: GNAP:s eliminates a potential
barrier to GNAPs’ use of two-way trunking by
eliminating a non-symmetrical requirement that
GNAPs submit ASRs to disconnect interconnection
trunks in the event of low utilization.

¢ Interconnection § 2.4.13: GNAPs eliminates Verizon
language that attempts to insulate itself from
performance requirements in connection with two-way
interconnection trunks.

e Interconnection § 2.4.14: GNAPSs increases the speed at
which either party may replace two-way
interconnection trunk groups with one-way
interconnection trunk groups.

¢ Interconnection § 2.4.16: GNAPs’ proposed
modification makes this provision regarding use of
proportionate percentage of use symmetrical upon the
parties and, therefore, more equitable. The proposed
provision also eliminates an initial 50% per facilities per
party presumption that would likely represent a
windfall for Verizon over amounts it would be due
under the actual Proportionate Percentage of Use (PPU).
It eliminates an unsymmetrical provision that provides
that GNAPs must pay for 50% of the nonrecurring
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charges for interconnection trunks on the Verizon side
of GNAPs’ IP, and 100% of nonrecurring charges for the
portion of facilities on GNAPs' side of the GNAPs’ IP.

Verizon’s Position
Verizon agrees with GNAPs that pursuant to 47 C.F.R. § 51.305(f),
GINAPs has the option to decide whether it wants to use two-way trunks for
interconnection. GNAPs’ option to use two-way trunking, however, leaves
unanswered many operational issues. Because Verizon should be involved in
resolving the operational issues that will impact its network, Verizon proposes

contract language to ensure mutual consultation and agreement with GNAPs:

o T&C Glossary §§ 2.93 and 2.94: Verizon's proposed
terms “Traffic Factor 1” and “Traffic Factor 2” are used
in the ICA to separate types of traffic exchanged via
interconnection trunks for purposes of rating and
billing. GNAPs’ changes appear to remove any
concession that Measured Internet Traffic is not
interstate in nature, which is contrary to the FCC’s
ruling on the issue. GNAPs’ changes to
“Traffic Factor 2” muddy the waters. Changing the
term “intrastate traffic” to “other” traffic makes the
definition vague and unworkable.

¢ Interconnection §§ 2.2.4(b) and 2.4.11: GNAPs has

inserted the terms “originating party” and “terminating
party” into these sections. The use of these terms for
two-way trunks makes no sense because, on a two-way
trunk, both parties originate and terminate traffic. For
example, in § 2.4.11, GNAPs would have both parties
submit access service requests (ASRs) to one another for
the same trunk group. This would create confusion.
GNAPs’ proposed modifications are also inconsistent
with GNAPs’ proposed language in §§ 2.4.2 and 2.4.10
in which GNAPs proposed that it would be the only
party to submit an ASR.
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» Interconnection § 2.4.2: This section is necessary to
ensure that both parties decide on the initial number of

trunks needed before exchanging traffic. Such
agreement is particularly important for the parties in
California where they have no history of exchanging
traffic. These two-way trunks affect network
performance and operation, and each party should have
the ability to address these effects. GNAPs does not
present any evidence to support its proposed changes.

» Interconnection § 2.4.4: GNAPs’ unexplained changes
to this section would seem to require Verizon to
provide GNAPs with a traffic forecast and alter the
good-faith, nonbinding traffic forecast into a trunk
reservation policy. GNAPs should be the only party to
provide a good faith forecast for both its inbound and
outbound traffic because only GNAPs knows how
much traffic will originate and terminate on its network.
GNAPs needs to provide this information to Verizon
because Verizon must ensure that it has adequate
facilities in place to meet GNAPs’ trunk orders. GNAPs
has agreed to this arrangement with Verizon in other
jurisdictions.

o Interconnection §§2.4.8,2.4.9,2.4.13, 2.4.14: GNAPs’
revisions to these sections would provide GNAPs with
a better grade of service than what Verizon provides to
other carriers with whom it interconnects or to itself. In
the Level 3 FAR, Level 3 argued for a higher blocking
standard than the standard Pacific applied to itself and
other carriers. Relying on Iowa Ultilities Board v. FCC
the arbitrator held that Pacific was not obligated to
provide Level 3 with a better grade of service than what
Pacific provides for itself.

e Interconnection § 2.4.12: Without explanation, GNAPs
has eliminated this section that would enable Verizon to
disconnect some underutilized trunks from trunk
groups. When trunk groups are significantly
underutilized, Verizon only disconnects enough excess
trunks to ensure that Verizon will be able to manage its
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network in an efficient manner. If Verizon cannot
disconnect these underutilized trunks, this could have a
negative impact on other carriers that order
interconnection trunks from Verizon. GNAPs would
force Verizon to maintain excess capacity for GNAPs at
Verizon’s expense without any revenue or benefit to
Verizon.

¢ Interconnection § 2.4.16: The purpose of Verizon's
recurring and nonrecurring charges are meant to
compensate Verizon for the work Verizon performs on
those two-way trunks. Verizon only assesses GNAPs a
recurring charge for the two-way trunks that is
commensurate with the traffic that GNAPs originates to
Verizon. GNAPs’ edits make this provision less
equitable because they would require Verizon to
perform work on two-way trunk facilities on GNAPs’
behalf and GNAPs would not compensate Verizon for
its services. With regard to the nonrecurring charges,
when Verizon supplies the two-way trunk, it performs
work on behalf of GNAPs. Because Verizon uses the
two-way interconnection trunk with GNAPs, Verizon
derives a benefit from the service it provided to GNAPs,
so it assesses GNAPs only a 50% nonrecurring charge
for the costs Verizon incurs.

e Interconnection § 6.2: The requirement that the parties
exchange CPN data is critical to ensuring the proper
traffic classification. GNAPs’ changes to § 6.1 amount
to a “trust us” approach. GNAPs compounds the
concerns raised by its edits to §§ 6.1 and 6.2 by deleting
in § 6.3 any right either party has to audit traffic to
determine whether the traffic classification is correct.
GNAPs offers no specific explanation for its changes to

§6.3.

¢ Interconnection § 7: Without explanation, GNAPs
proposes to delete the qualifier “Except as expressly
specified in this Agreement” from the statement in § 7.2
that no additional charges shall apply for the
termination from the IP to the Customer of Reciprocal
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Compensation Traffic delivered to the Verizon-IP by
GNAPs or the GNAPs-IP by Verizon. In §7.3.3, GNAPs
deletes the reference to calls originated on a 1+
presubscription or casual dialed calls in the same way
as it did in the Glossary definition of “Toll Traffic.” In
§ 7.4, GNAPs would delete the requirement for
symmetrical reciprocal compensation rates between the
parties. This proposal is in contradiction of the FCC’s
requirement for symmetrical reciprocal compensation
between carriers as described in 47 C.F.R. § 51.711.
GNAPs has not submitted a cost study to the
Commission to support its position.
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