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Washington, D.C. 20554
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motion of AT&T Corp. and ) File No. Htct! Vi
“ucent Technologies Inc. )

) JUN 16 5955
. Declaratory Ruling ) R, Congay '
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} O v THE }&iﬂ:‘ Tl

ot The Comanission

SUPPLEMENT 7O MOTION FOR BEC ARATORY RULING
BY AT&T CORP. AND LUCENT VR CHINOLOGISS INC,

AT&T Corp. ("AT&T™") and Lucent Technologies Inc. (“Lucemt™) hereby suppicr o

1. In their Mouon for Declaratory Ruling filed on My 24, 1999, AT&T and Lucent
cecli the Comrnission's decleratory ruling with regard w application of past Conunisuion inda.

an pacicuir clains asserted by the plantifls in five scparate class action lawsuten oo

“uses involve the Tease of thal cmbeddced base cquipment assigned 6 ATE&T at divesna.
C258<0 four of the cases are consobidated for MDIL proccedings belore the Unied Stater Do
‘owt for the Southern District of Alubuma (Jn res Residentiz! Telephane Lease Progrrun
Jontract Litigation, Consolidated MDI. No. 1165; Master Docket No. 97-0309-Chs-Ci. Ui
cune s before the Circuit Court of Madison County, inois (Crain v Lucent Technolazies Inc

(5. 9G-LM-983).

AT&T and Lucent informed the Conunission in the Motion that they would sunpiener:
the record with copics of relevint pupers filed m the cacer discussed ip the Manian e
Supplementis filed for that puinose.
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2. The Motion for Declaratory Ruling does not ratst a theoreucal 1ssue of FOO
preemption. Rather, 1t presents the pointed question of whether specific claims asserted by the
piaintiffs in these lawsuits conflict with and arc thercfore preempted by Comrmssion orders

3. Typical claims in these lawsuits include allegauons that AT&T and Lucent
defrauded embedded base lease customers by inadequately mforming themn that they have
wntions other than continwing to tease their embedded base telephones. failing to advise tha
customers do not have 1o Iease a telephone lo continue receiving local telephone service, wid
it o mamtain fixed rates singe J928 These purpeitad ciass actions assert claums ar nehnh
21 millions of customers who have leased embedded base cquipment frorm AT&T or Luceni ui
any point from 1984 to the present. The time period eovered by these cases and the specific
claims asserted come squarely within the scope of the Commission’s orders 1n the Seeond
Computer Ingquiry, which dictated requirements on AT&T for leasing embedded base CPE.

4. To aid the Commission in addressing the Molion, copies of the current complains

o cazn of the five fawswits are provided 1in Appendix A attachied hereto. An index of additional

o wrtdaod

Thing.s iu cach of these casces is provided herewith as Appendix B Rather than file copies of the

sotupnnouns pleadings in these cases, AV&T and Luceni stand prepared to provide copies oany
aerns the Commission may request from Appendix 13

5. The pleadings, on theu face, show key pointe of cenfiici between e lal D
:laims and the Commission’s past orders. As an example, just on the subject of cusinmer
nwlifications and information, the following conflicts are apparent:

Plaintif(s” Cluas

Slered At ATET and ucent failed to disclose that castomers would be “better of ™ causceiin
w:2ir lease and buying “sitemative equipment” Carey v 4T&ET Corp., First Amended Complaint,

L Appendin AL Tal L

Pny AL 2
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Plaintiffs demand an injunction to prevent continued leasing of embedded base CPE uniit AT
4. Lucent obtain customers” “affirmative assent” based on disclosures prescribed by pluinufis
«rain v. Lucent Technologies Inc., Second Amended Complamt, p. S and 7, Volurme A Tab 3
Gruwn v. Lucent Technologies Inc., Compluint, p. 11, 14, 16, Appendix A, Tab 5.

Alleged that AT&T and Lucent failed to inform plamntiffs they could “purchase™ CPE.
Jackson v. Lucent Technologies Inc., Complaint, 124(c). Appendix A, Tab 2.

Alleged that AT&T failed “to adequately disclose” that there were “meaningfu] altematives™ 1in
i1ev of Yeasing CPE. Crain v. Lucent Technalogics Inc., Sccond Amended Complaint, T2 1(e).
<200, 60(d)(x11), Appendix A, Tab 3; Brown y. Lucent Technologies Inc., Comp.la.im,

<934 (x1), 54(h), 73(e). Appendix A, Tab 5.

~.!leged that plamndls did not know leasing embedded base CPE was “optional ™.
Jrowr v, Lucent Technologics Inc., Complaim, §54(a), Appendix A, Tab 5.

~oeped that ATET failed to adequately inform customers that teasing was not condition o
recerving Cregular utility telephone sceviee”, Crain v Lucent Technologies Inc.,
second Amended Complaint, T921(f), 42(b). 60(d){(vui), Appendix A, Tab 3.

Alleged that AT&T and Lucent did not “adequatcly disclose that leasing was not reqwired in
order to receive “regular utility telephone serviee”. Brown v. Lucent Technologics Inc.,
“omptaint, §934(d)(vii1), 54(b), 73(f). Appendix A, Tab 5.

FCC Orders

«vittcn Notices. AT&T was required to provide all custoiners with written notice of their
apuon te continue leasing their telephonces from AT&T or 10 purchase telephone equipmen:. The
CC dictated the substance of these notrfications and reauired that they be provided s Inseits
il the bills sent by the BOCs o customers. In the Matter of Procedures for Implementing: the
cetariffing of Customer Premises Equ:pment and Enhanced Services (Second Computer
sy} Implementation Order™), 95 V.C.C.23 1276, 9 07 O"Customers will be notificd shori
~~tare detani{fing that they lirve an opuon w puichase o Lo continue lensing then sidie Lo
ST Matenals included in BOC bill insens will request cuswomers 1o choose between tuviy
und leasing. The steps necessary to make cither choice will be the same.™); see also id. at
Appendix B (Summary of Requirements), §13. 5.

watice that Customers Need Not Continue 1easing to Reccive Basic Telepbone Service. The
5 2C required AT&T to provide written notification in custowcr bills sent by BOZ: thai waould

' Tat least as informatrve™ as o proposea notice stating that customers could “chonse anotin
-vutpany for [their] customer premises cquinment while still receiving [thetr] local telephone
serviees from [the local BOC)™ Jd. at 131,

]
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:vavional Advertising Campaign. The Commission approved a nationwide $12 miilion
zuvertising campaign by AT&T to inform customers of their telephone equipment options. | ne
campaign “includes prime-time television network spots as well us advertisements in nations!
mizpazines, |and] is a further step toward aiding consumers in making informed choices
rcgarding their telephone equipment.” Id. at §169; see also id a1 111,
Moathly Reports. AT&T was required to submit monthly reports regarding its cornpiiancs: wti.
customer information requirements, including providing “model customer notification” und
details sbout its notification efforts. /d. at 1126 and n.108.
6. As just these examples show. the lawsuits challenge actions that were controgis

1o the Commission in connection with the imual offenne of embedded base CPE. The cusen.
ourport to cover the two-year transition period (1984 and 1985) laid out in the Implementation
rJdor. The suits also cover the ume penod afler 1985 and, 11 some of the cases. the plamufis
-uzued that the FCC’s orders have no cffect beyond 1985 when the two-year predictabihing
neriod ended. This is incorrect for two reasons.

First, certain actions required by the Commission and complied with by AT& T i
'983 and 1984 - - such as polling of embedded base CPE customers regarding thetr options 1o
‘2ase or buy equipment, the 1ssuance of approved notifications, the estabhshment of billing
iormats, a customer information program - - did not lose their effect when the predictabiliny
seriod ended. The mformation deemed adequate and required by the Commission had ahicad,
_cet: provided 10 those customers. Actions taken with the Commission’s oversight and approval
zannot be open to question fifteen years later by reason of mdividueal lawsuits.

Second, the Commuission did not divorce lselfl from 1ssucs involving telcphone
cquipment leasing - - particularly the lease of embedded base CPE - - after 1985, Examples of
fie Commission’s continued oversight and exercise of authorily in this area include i

‘ollowng:

F.14. 15
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a On August 7, 198C, the FCC, in discussing strucrural separation
requirements applied to the embedded basc CPE assigned 10 AT&T 10 1984, expressed its
conunued oversight of the leasing of such CPE, staung.

“The competitive conditions prevailing 1n the telecommumications
market are well documented. AT&T has lost more than 70 percent of ils

CPE market share frorm monopoly days, and the compettive altematives

1o 1ts CPE are mumerous and well-known. Further, AT&T s dramatc loss

of market share demonsirates that the vast majonty ot CI’F customers are

aware of , and in many cases are taking advantage of, their allematives o

AT&T. [In light of these developments in the marketplace, we find it

difficult 10 accept the view of CPE cusiomers suggesied by some partics i
this proceeding, as uninformed consumers willing to accept the first bid

PRI

that is provided o thene o) (e parchase florn AT boecduse 1tis, or wis,

‘the telephone company.’ ™ [n the Matter 67 #Furnishing of Customer

Premises Equipment and Enhanced Services by American Telephone &

Telegraph Company, 104 17.C.C.2d 739, 151, u. 73 {19806).

b, In 1995 and 1996, the VCC acled jointiv with the Federal Trade
Commussion (“FTC™) to review complaints by vanous groups, including the United
Itomeowners Assoclation and the Gray Panthers, concerning AT&T s provision of leased CPE
service. These complaints involved many of the same alicgations made 1n the lawsuits idenufied

nerein. The complaints gave particular atiention to the leasing of cmbedded base CIPE. The FCU

Tl
'~

s e .

ved mformation from the woups bropae the cotmpianie, and fion AT& T, cotvenane tie
srovision of leased CPE. Armnong the matenals provided by AT&T was a collection of
mionnaton provided to Mary Beth Richards, then head ol the Common Carrict Burcan A cops
of this collection is attached hereto as Appendix C. The result of this inquiry was i consumes
advisory, jointly issued by the FCC and FTC, which provided mformation about telephione
wasing and was mailed to all AT&T wid Lucen: lease custunicrs. A copy of the udvisor; o

antached herelo us Appendix D.

1953000 ’ g
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c. The FCC's Web Site (www FCC.gov) contains 2 telephone lease

‘nfarmation statement, which is apparently modeled on the consumer advisory identified abeve

iAppendix D). A copy of the statement is attached hercto as Appendix L.
7. AT&T and Lucent stand prepared to provide any further information the

Commission may request with regard to their Motion for Declaratory Ruling.

Respectfully submitted.

AT&T Corp. and
Lucent Technologies Inc.

By ﬁﬂméﬂw S

Louis F. Bonacorsi (
Ketrina G. Bakewel]
John R. Wiiner

Bryan Cave LLP

Onc Metropolitan Square
211 North Broadway

Suite 3600

St. Louis, MO 63102-275C
(314 259-2000

Iis Atlormieys

eter June 15,1999
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CERTIFICATE OF SERVICE

1, Barbara Lawtence, a secretary n the law firm of Brvan Cave LLLP, do hereby
certify that a copy of the foregoing Supplement to Motion for Declaratory Ruling by AT&T
Corp. and Lucent Technologies Inc. was mailed, postage prepaid, this 16th day of Junce, 1994 10

the following:

4955380

John E. Ingle, Esg.*

Deputy Associate General Counsel
Office of the General Counsel

Federal Communications Commission
445 12th Street, S.W.

Room 8A-741

Washington, D.C. 20024

Lawrence B. Stckling, Chief®
Common Carmier Burcan

Federal Communications Commission
445 12th Street, SSW.

Room 5/C450

Washington. D.C. 20024

D. Michae] Campbell, Esq.
8603 S. Dixie Highway, Suite 310
Miami, FL 33143

Thomas 1.. Krebs, Esq.

J. Michacl Rediker, Esq.
Steve Gregory, Esg.
Patnicia D. Goodrnan, Esq.
Riwchie & Rediker, P.C.
312 North 231d Suect
Birmingham, AL 35203

1.L.. Chestnut, Jr., Esq.
Dewayne 1. Brown, Esq.
Henry Sanders, Esq.
P.O. Box 1305

Selma, AL 36702-1305

John Sims, Esq.
Post Office Box 524
llcidelberg, MS 39430

P.17/14
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S. C. Middlebrooks, Esq.

Gardner, Midlebrooks, Fleming & Hamilton, P.C.

64 North Royal Street
Post Office Drawer 3103
Mobile, AL 36652

Randall S. Haynes

Morris, Haynes, Ingram, Hornsby
P.O. Box 1660

Alexander City, AL 3501 1-1660

Joseph R. Whatley, Jr., Esq.
Russell Jackson Drake, Esq.
Whatley Drake, L.L.C.

1100 Financial Center

505 20th Street North
Birmingham, AL 35203-4601

Michacl Strauss, Esq.
DRainbrdyge & Straus

2910 Second Avenue, North
Birmingham, AL 35203

Steven P. Gregory, Esq.
Patricia D. Goodman, Esq.
Ritchie & Rediker, L.L.C.
312 North 23rd Street
Birmingham, AL 35203

David J. Benner, Esq.

Pacific Telesis Group

Legal Department

101 W. Broadway, Suite 1300
San Diego, CA 92101

l.ouis E. Braswell, [sq.

A. Clay Rankin, ITl, Esq.

Henry T. Morrissette, Esq.
Douglas L. McCoy, Esq.

Hand Arendall, L.L.C.

3000 First National Bank Building
P.O.Box 123

Mobile, AL 36601

P.1B/19
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Warren B. Lightfoot, Jr.,, Esq.
Floyd D. Gaines, Esq.

505 North 20th Street

300 Financial Center
Birmingham, AL 35203

Attorneys for parties in consolidated MDL proceeding: /n re Residennal Telephone Lease
Program Contract Litigation, MDL No. 1165, Master Docket No. 97-0309-CB-C.

Stephen Tiliery, Esq.
Robert L. King, Esq.
Michae] B. Marker, Esq.
Matthew Armmstrong, Esq.
Lisa R. Kemnan, Esq.

Cam, Korein, Tillery, Kumn, Montroy & Glass

Gateway One Building
Suite 300

701 Market Street

St. Louis, MO 63101

William R. Richardson, Jr., Esq.

David G. Gray, Esq.
Wilmer, Cutler & Pickenng
2445 M Street, N.W.
Washington, D.C. 20037

Attorneys for Plaintif¥s in Crain, et al. v. Lucent Technologies Inc.,

and Brown v. Lucent Technologies Inc.

* By hand.
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