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STAMP 8; RETUR!~
Before the

FEDERAL COl\1r.!tJr\lCATIONS COMM1SSION
Washington,I).c. 20554

1:1 the Maner of

r/.mion of AT&T Corp. and
:- '~c~lIl Technologies Inc.

'n,,; Commission

)
)
)

)

)
)

FileNo.

SUI'!'LEMENTTO 1\101'10'" FOR DEC.AIVI.TORY RULINC
BY AT&T COR!'. A!"!lt Lllt:~~NT ·j·;';CnNOL'h;lj'0 INC.

AT&T Corp. ("AT&T") and Lucent Technologies Inc. ("Lucent") h~reby SUri)!""

,;:cir Motion for Declaratory Ruling filed on May 24, 1999.

1 In their Motioll for Declaratory Ruling filed on May 24.1999,' AT&T Jnd cu,-,'nl

,,:d: th~ Comrnission"s dtclaratory ruhnf? wilh regard tu application Orr:1~t Conuuis:,;.illlJ (f\~-ki.,

c>W1 fur the Southern Di"trict of Abb'JTIl:l (In rc Rcsu}r:rJlW! Tci"phonl' J.case ['1'0,:-'0"

::o"rract Litigation. Consolidated MDL No. 1165; M'L<1er Docket No. 97-0309-C1I-C .. ,ilIe

":;.:;c; ,;; before the Circuit Court of Madison County, Illinoi" ((."roi" v Lucer1l 1"dl"olo.~i(':; !",.

:;. %-LM-983).

AT&T and Lucent infonntd till" CunUllission Tn th,' ,"1orion thai they wOlJld "lJ""'CllJ~l,

the record \vith c0pi:;:..~ of rde','::"Lt ~-J~~:-~~ filer. In the C3!:~: discusst:d in the !'--1~:~.~,'. Till'-"

SupplenH..-.lIl i~ fih..:cl luI th;Jt pUI!HY'~ ..

•
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2. TI,e Motion for Declaratory Kuling does not raisl: a the.oretical issul: of FG

pn'~mption. Rather. it pres~nts the point~d question of whether specific claims asscned b',' the

!,iaintiffs in these lawsuits conflict with and arc therefore preempted by Comrm"""", mGer<'

3. Typical claims in these lawsuits include allegations that AT&T and Lucent

defrauded embedded base lease customers by madequately informing them that they have

-.,,,tions other than continuing to leas~ their crnhedded base lelc:phones. fading to advisl the'

:'Js:omeTS do not have to lease a tekphClne to continue rccp.iv;ng local telephone sen:ict;;, :.1llG

.~. . .... . - t' Ii I ·1.....· ; '" ... 1q,~··1 ~I ,'':'' urp ......~ ,-'''C''<' ·,-It'on···s"" I'" .... " .... k,~h.,I,_"HIt: Ld m.un aID lXCC r.l~ .. S.rh... (.: ., ~ .. ,_ ••1 __ ,.,. P GI ~_u _1-1...:,,) ".' S .is. CJ • C' , •• IT: ' '" ..... ,.

~; mil:ions of cuSlorncn; who have leased embedded bose eqllipm<:nt froIn AT&T or Lucc;ll: J'

;,; .... !,vint from J984 to the present. The timc period c,wered by these r,~ses and the speclC"

claim, :l.sserted corne squarely within the5eop~ of the Commission's olders In the Sew",",

~QmpUlerInqUIry, which dictated requirements on AT&T for leasmg embedded bas" CPE.

4, To aid th" Commission in addr<:ssing the Motloll, copies of the current C(,ll1iolCltTlt.:;

.. ~~::l of the fi','e lawsuits arc provided in Appendix A attached hereto, An index or addili.:>nal

;j iing.~ ilJ e:tch of lh<:sl: CZL'-iCS is provideli hcrc\J,'ith as /\ ppendix 13. Rather than fi Ie corlC~ 01' tJ"H:"

,'crw; the Commission may request from Appendix B.

claim:; and the Commission's past ordcr~, As an example, ju,t on the suhject of CU:;}()lT,el

i'dlificalions and information. the folluwing conflicts :m: apparent:

',:I,,:.::.:d Ih:1t AT&T and I.ucenl f:likd to 'Ji:;c'osc tbt c<"[omen would be "Dette! C'F' c~IJlr'"iil<"

:.. ~ir !case and buyinr: ";;ltem:l1ive equipmc:nt" Carey:' A TcI'· T CnI'D" First /'Jllcnded C'I'll:"lai;;t
.: ·.~~.c Appench}; A. Tat ~. " '

-_._-----------



!'l:lintiffs demand an injunction to prevent continued le;L"nr of embedded base CPE umi; :::-;;;::'
" ...: Lucent obtain customers' "affirmatiye assc:nt" bascd on di,c!oslln::s prescribed by plainlillc,
• WIn v, l.,"cp.n! Technolugies Inc.. Second Amended Complaml, p, 5 and "7, Volurnt· A. T,\!:' :;
bruwn v, Lucenr Technologies Illc. Complaint, p, II, 14, 16, Appendix A. Tab 5

Alleged that AT&T and Lucent failed to inform plaintiffs they could "purchase" CPE
Jackson v. Lucenr Technologies Inc., Complaint, 1l24(c), Appendix A, Tab 2,

Alleged that AT&T failed "to adequately disclose" that there were "meaningfUl alterrwtivcs" In

;1~U oflcasmg CPE. Crain v. Lucem Technologies Inc., Second Amended Complaint. 111l~ llci.
~2(]'), GO(d)(xii). Appendix A, Tab 3; Brown v, Lucen! Technologies Inc., Complaint,
.' ',:~;4(j)(xij), 5~(h), 73(e), App"ndix A, Tab 5,

',ileg"d that plaintiffs did nol know ka-'ing embedded hase CPE wa, "optional",
::, D,,'r. ',', Lur.enl TeehTlolo~iC!' hc. CO!lll'hm. ~ 54(a), ArrclIdix A, Tab 5,

· ,ie!!l'J thaI AT&T failed te adcquatd:: l:lf-:·rrn customc~' that IcJsln? W'L' not conditi,," to
.r·_~':ejvmg ~'rt:gular utility tclephoJlt: sc[vi~c". Crain v Lucent ..rcchllo1o~ll.:S inc.,
c:tCOI1(! Amended Complaint, 111121 (f), ·12(h). 60(d)(viii). Appendix A. TJb 3.

;"lIeg"tl that AT&T and Lucent did not "adequately diselose thaI lC;L~ing was not r"qulTed ill
order to receive "regulllJ" utility tt:h:phonc service". B"own v. Lucent Technologies Inc..
('omplaint, n34(d)(viii), S4(b), 73(1), Appendix A. Tab S.

FCC Orders

...-itt~.. Notices, AT&T was requin~d to proVide all custOlncr, with written nOllce ot'thcir
J;l[lon to continue Iea-~ing their tdl.1,hullcs frum AT&T ur to purch:Lw ldephom, cqulpmCH:, T!.c·

:'::C dictated the substance of the,e notifIcation:; and wqu;reu that they b" provid"d "" insci1:<
"ell ~O1': bill~ sent by the ROC., to CUSlarn~rc. In the Malter of I'roccduresfor Impl"""'"li",: rh,·

·;"'ar;//i"g of Customer l'wmLw:s EqUipment alld Enhollrrd Services (Second Compu!{'r
-:'/Ll!'y)("lmplp.me1Jlation Ordrr"). 95 F.::.C.:·~d 12~/6. ~ 6'7 ~"Cu~',lonlcr~ ,"viII be nolqlc'_~ :-;h"'G~~.'

···-f.)r;· dcl.3Jiffinp, that tht'Y have ~tll 0llliull lu ~)ulchase lit" h. Cull.tlU\JC l'::i:"ill.\! thclJ .~li.,::.,k- ~., .•
,-.'1'::: !vl~terials included In BOC bill incens will rc:qucSl CUSlO1l1~r, to choose bel-.';eel' illJ" .1.2:

'md lcasiug. The steps necessary to make either choic~ will be tile .<illTl~,"); see al"u w'. OJ

Appendix B (Sununary of Requirements), 1l'il3. 5.

"Mice that Custom~r.INeed Not Conlinne Leasiog to Receive Basic TcI~pholl" SIT\'icc:. I tie

;':C requited AT&T to provide: "''f1ItCl1 IIotification in CU~;ll'nlCr bil)" SCllt by BOC:; ~l"'i wO'll::
· : ...• ~ Je:::L~t as inform:nivc:" a.'~::l proposeo nntlce ~tating lhJl ClJstomcr~could "cho(lsl' ~\[tvUg~1

,":llfJClny for [their] customer premise' equirmC'flt whlle ~till reccivinf, lthcirlloc;t! le!:;pllt'IlC
"cc,'iccs from [til" local BOCl." Id. at iIB:.

3

- _. -~-------------

P.l:':.



"a,iOllal Advertising Campaign. The Commission approved a nationwide $12 million
~.,·..~rtising campaign by AT&T to inform customers of their telephone equipment option:;, 'I tlc·

~~unpaign "includes prime-time television m:lwork spot> as well as advertlsements in n:nlOL~l:

",:.gazines. land] is a further step toward aiding consumers in making informed chuice"
n;garding their telephone equipment." Jd. at 'Il69; see also id at 'Ill!.

MODthly Reports. AT&T was required to submit monthly reports regarding its cornph:mcc WIl:.

customer information requirements, including providing "model customer notificatlon" anc:
details about its notification efforts. Id. at 'Il126 and n.l 08.

6. As just these cx:unples show: the lawsuits challenge actions that were Corltf(l,i,,,,

the Commission in connection with the initial offenng uf emhedded baSt: CPE. The ca.<;c:.

:,urport to cover the two-year transition period (1984 and 1985) laid out in the Imp/em""laIIUIi

.·..fer. The suits also cover tht: timt: pcriod afl"r 1985 :md. ill som" of the cases. the plaintiff:;

u~'j(:d that the FCC's orders have no effect bcyond 19S5. whell the two-year predict,,\;,lilj

"criod ended. Thi~ is incorrect for two rcasons.

First, certain actiOlLs required hy the Commission and complied wtlh by AT&T n,

''183 and 1984 - - such a< polling of embedded base Cl'E customers regarding their optionc.lO

:::l:~e or bUy equipment. th" issuance of approved notifIcations, the establishment of billing

"mnaL~, a customer information progn.m .. - did not lose their effcct "'lit'll the predlct~bili!)

c;2riod ended. The inforlllation d"em"d adequate and require,; by th" Commission had "head ..

_"Cl. provided tCJ those customer,. ACI ions laken with the Commission's oversight 'Uld approva I

:annOl be open to qut:stion fifteen years later by rea.sOl' of mdi','idllal bwsuits

Second. the Commission did not divorce itself from issues involving t"lepllOlIl:

qUipmt:nt leasing .. - particularly the lease of embedded ba~c CPE - - after 1985. Examplt:s of

'"e Commission', continued ov"rsir.h: :md exercise of:l\J1honty in thi~ area include [I,e

:o1l0wmg:

F'.14':l~,

... , ~ '." 'II 4
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a. On August "7, 19SG. the FCC. in dlSCUS:.inr !;rruCTUral separatiOl,

r~quirements applied to the:: embedde::d base ePE assigned 10 AT&T ill 1984, expressed its

contiuue::d oversight of the leasing of such erE. statinr

"The competitive conditions prevaihng in the tele::communJcallon,
market are well documented. AT&T has lost more than 70 percent of i lS

CPE markel share from monopoly days, and the competitive alternmive.<
to its CPE are numerous and well-kno",'!!. Further, AT&T's dramatic [as.',

of market share demonstrates thai the V~SI m~Jonty of CI'f customer- ;Jr('

aware of. and in many ca,<es arc taking :u.lv:illt~ge of. theil alternative, I"~

AT&T. fin light orth",c developments in the marketplace. we find it
difTlcult to accept the Vt~w of ePE CUSlOmelS su:;gesled by some partte" ilJ
this proceedinp. as uninformed ·consumers willin;; to .1cc"l'lthe tirst bId
that is provldL.:J :0 thcr•. ~), lL J..'_u-:hase [lul~. / .. ~·t..:.l b:"'CJUSC 11 .i~~> or W:i:;,

'the tekphone comp;rny.']" Ill/h" Maul'r ot'FlIrnIshing oICuslOmer
Premises Equipment and En!Jrlnud Sen'lc,"" hy Amencon Telephone ,t
TeIeRraph Company, 104 F.CC.2d 739. ~15\, 11 73 (19~G).

b. In 1995 and 1996. the FCC acteJ Joint,v witb the Federal Tr;IJL

:::ornmtssion ("FTC') to review complaints by various groups, including th~ United

iiomeowne::rs Association and the Gray Panthers. concc.min; ,\T&T", proVIsion of lc;c;ed CPF

3~TVice. These complainl~ involved many of the same allegallons mad~ in the lav-'suits ld"nl1ii~(;

nereiIl. The complaints gave particLll:lI attention to the kasJnr, of embedded ba.,~ CI'f.. The ::CL'

,Jrovision ofleased CPE. ArnonI; the material:; providcct hv ,\T&1 was a collection 01

.",ormation providt:d to M:uy 13Cth Richaros. then he;d o[ the Common Carrier Burc~L !\ :c'p'

nfthis collection is attached hereto as Appendix C. The result of this inqUiry was" cOTisumer

advisory, jointly issued by thl: FCC and FTC, which providt:d mformation about ldcplionc

3~achl:d hcrl:lo as Appendi~ D.

.. '/S';;'...11 5
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c. The FCC's Web Site (www.FCC.gov) contains a telephone lease

P. 1(,· •.

,nfonnation statement, which is apparently modeled on the consumer advIsory identified ail"'T

\AppendlX D). A copy of the statement is attached hereto as Appendix E.

7. AT&T and Lucent stand prepared to provide any further informatior. :k

Commission may request with regard to their Motion for Declaratory Ruling.

Respectfully suhmitted.

AT&T Corp. and
Lucent Technologies Inc.

ByEJ~~4-
Louis F. Bonacorsl .
Ketrina G. Bakewell
John R \Vilner

Bryan Cave LLP
One Metropolitan Square
211 North Broadway
Suite 3600
51. Loui", MO 63102-2750
(314) 2592000

. j;;l~: june 15. 1999

---------------
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CERTIFICATE OF SERVICE

1, Barbara Lavm:nce, a secretaJ)' in the law firm of Bryan Cave LLP. do here;:by
certify that a copy of the foregoing Supplement to Motion for Declaratory Rulmg by AT&1

Corp. and Lucent Technologies Inc. was mailed, postage pn:paid. this 16th day of June. 1999 10

the fo llowing:

John E. Ingle, Esq.•
Deputy Associate General Counsel
Office of the General Counsel
Federal Communications Commission
445 12th Street, S.W.
Room 8A-7/11
Washington, D.C. 20024

Lawre;:nce E. Strickling. Chief'
Common Carrier Bureau
Fe;:dcral Communications Commission
445 12th Street, S.W.
Room S/C450
Washington. D.C. 20024

D. Michael Campbell, Esq.
8603 S. Dixie Highway, Suite 310
Miami, FL 33143

Thomas 1.. Krebs. Esq.
J. Michael Rediker, Esq.
Steve Grcgory, Esq.
Patricia D. Goodman. Esq.
Ritchie;: & Rediker, p.e.
312 North 23rd Street
Birminr,ham. AL 35203

J.1.. Chestnut, Jr., Esq.
Dewayne 1.. Brown, Esq.
Henry Sanders, Esq.
P.O. Box 1305
Selma, AL 36702-1305

John Sims. Esq.
Post Office;: Box 524
llcidclhc:rg. MS 39439

P.17/1~
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S. C. Middlebrooks, Esq.
Gardner, Midlebrooks, Fleming & Hamilton, P.c.
64 North Royal Street
Post Office Drawer 3103
Mobile, AL 36652

Randall S. Haynes
Morris, Haynes, Ingram, Hornsby
P.O. Box 1660
Alexander City, AL 35011-1660

Joseph R. Whatley, Jr., Esq.
Russell Jackson Drake, Esq.
Whatley Drake, L.L.C.
1100 Financial Center
505 20th Street North
Birmingham, AL 35203-4601

Michael Strauss, Esq.
nainbridg<.: & Straus
2210 Second Avenue, North
Birmingham, AL 35203

Steven P. Gregory, Esq.
Patricia D. Goodman, Esq.
Ritchie & Rediker, L.L.c.
312 North 23rd Street
Birmingham, AL 35203

David J. Benner, Esq.
pacific Telesis Group
Legal Department
101 W. Broadway, Suite 1300
San Diego. CA 92101

J,ouis E. Braswell. Esq.
A. Clay Rankin, m, Esq.
Henry T. Morrissette, Esq.
Douglas L. McCoy, Esq.
Hand Arendall, L.L.c.
3000 First National Bank: Building
P.O. Box 123
Mobile, AL 36601

8
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Warren B. Lightfoot, Jr., Esq.
Floyd D. Gaines, Esq.
505 North 20th Street
300 Financial Center
Birmingham, AI.. 35203

Attorneys for parties in consolidated MOL proceeding: In re Residential Telephone Lease
Program Contract Litigation, MOL No. 1165. Master Docket No. 97-0309-CB·C.

Stephen Tillery, Esq.
Robert L. King, Esq.
Michael B. Marker, Esq.
Matthew Armstrong, Esq.
Lisa R. Kernan, Esq.
Carr, Korein, Tillery, Kunin, Montroy & Glass
Gateway One Building
Suite 300
701 Market Street
St. Louis, MO 63101

William R. Richardson, Jr., Esq.
David G. Gt'ay, Esq.
Wilmer, Cutler & Pickering
2445 M Street, N.W.
Washington, D.C. 20037

Attorneys for Plaintiffs in Crain, et ai. v. Lucent Technologies Inc..
and Brown v. Lucent Technologies Inc.

• By hand.

P.l'3/1'3
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