
In the NPRM, the Commission tentatively concludes that, "[0]nce a cable operator has

obtained a franchise for [a cable] system, our information service classification should not affect

the right of cable operators to access rights-of-way as necessary to provide cable modem service

or to use their previously franchised systems to provide cable modem service.,,59 That tentative

conclusion is unquestionably correct: even where existing cable television franchises do not

authorize the provision of cable modem service,60 federal law would not permit LFAs to require

an additional information service franchise.

Although LFAs' demands that cable operators obtain information service franchises are

commonly framed as a condition to use of public rights-of-way, that is a transparent

mischaracterization. In substance, these demands constitute regulation of the content that cable

operators may transmit over their existing cable plant: Cable operators' cable television

franchises already give them permission to dig up the streets to lay and maintain wires and

associated equipment61 And the provision of cable modem service does not make the burden on

public rights-of-way any heavier: it does not require any addition of plant or equipment housed

59NPRM~ 102; see id. ("[W]e tentatively conclude that Title VI does not provide a basis for a
local franchising authority to impose an additional franchise on a cable operator that provides
cable modem service.").

60In fact, most existing franchises, when interpreted properly, do not limit authorization to the
provision of"cable services" as that term is now defined by the Commission.

61Section 621(a)(2) of the Act provides that "[a]ny franchise shall be construed to authorize the
construction ofa cable system over public rights-of-way." 47 U.S.c. § 541(a)(2). Cable
operators' transmission ofa non-cable service through cable wires does not make their cable
systems any less a "cable system." See NCrA v. GulfPower Co., 122 S. Ct: 782, 786 (2002) ("If
one day [a cable operator's] cable provides high-speed Internet access, in addition to cable
television service, the cable does not cease, at that instant, to be an attachment 'by a cable
television system "'); see also HR. REp. No. 98-934, at 44 (1984) ("[C]able operators are
permitted under the provisions ofTitle VI to provide any mixture of cable and non-cable service
they cho[0 ]se .... A facility would be a cable system if it were designed to include the provision
of cable services (including video programming) along with communications services other than
cable service.").
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on public rights-of-way. A requirement to obtain an information service franchise before

providing cable modem service would therefore have nothing to do with reasonable restrictions

on the use of public rights-of-way. In substantive effect, it would be a prohibition on using a

franchised cable system to provide one particular service: cable modem service.

Any such prohibition would clearly be pre-empted by federal law. First, any such

prohibition would run afoul of Section 624 of the Communications Act62 Subsection (a) of

Section 624 provides that a "franchising authority may not regulate the services: .. provided by .

a cable operator except to the extent consistent with this subchapter.,,63 The plain language of

this provision extends to all services provided by a cable operator - not just cable services.

Thus, a prohibition on the provision of cable modem service would "regulate the services ...

provided by a cable operator" And such regulation clearly would not be "consistent with" Title

VI: nothing in Title VI allows LFAs to require that cable operators obtain information service

franchises. In addition, Subsection (b) of Section 624 provides that a "franchising authority ...

may not. . establish requirements for ... information services. ,,64 A prohibition on providing

cable modem service would plainly constitute a "requirement" with respect to "information

services": it would require cable operators not to provide the service.

Second, at a more fundamental level, any prohibition on the provision of cable modem

service would be pre-empted by the basic design of the Act. As the Commission has determined,

cable modem service is an interstate communications service65 Only the FCC may regulate

6247 US.C. § 544.

63Id. § 544(a).

MId § 544(b).

65See NPRM~ 59.
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interstate communications services. As noted above, it is well established that the Act grants the

FCC jurisdiction to regulate interstate communications, and that this jurisdiction is exclusive.66

Thus, LFAs would be no more within their rights if they required cable operators to obtain

information service franchises before offering cable modem service than if they required long

distance carriers to obtain certificates of public necessity and convenience prior to offering

interstate long distance service.

Third, the FCC has expressly pre-empted state regulation of all information services. As

the Commission put it in the Computer II rulemaking: "we have determined that the provision of

enhanced services is not a common carrier public utility offering and that efficient utilization and

full exploitation of the interstate telecommunications network would best be achieved if these

services are free from public utility-type regulation,,67 Because that conclusion survived judicial

66See, e.g., Universal Service Order~ 836 (47 U.S.c. § 152(a) "grants the Commission sole
jurisdiction over interstate and foreign communications"); Petitions ofMCI Telecommunications
& GTE Sprint Communications Corp., Memorandum Opinion and Order, 1 FCC Rcd 270, ~ 23
(1986) (Commission has "exclusive jurisdiction over interstate communications").

67Amendment ofSection 64.702 of the Commission's Rules and Regulations (Second Computer
Inquiry), Memorandum Opinion and Order on Further Reconsideration, 88 FC.C.2d 512, ~ 83
n.34 (1981); see Amendment ofSection 64.702 of the Commission 's Rules and Regulations
(Third Computer Inquiry), Report and Order, 104 FC.C.2d 958, ~ 343 (1986) ("Computer 11F')
("[W]e determined that since the provision of enhanced services is not common carriage, the
efficient utilization and full exploitation of the interstate telecommunications network would best
be achieved if such services are free from regulation. Therefore, we preemptively deregulated
enhanced services, foreclosing the possibility of state regulation of such offerings.") (footnote
omitted); id. ~ 347 ("By retaining the existing general regulatory framework for unregulated
enhanced services, we do not alter our conclusion in Computer II that such services must remain
free of state and federal regulations. Our original reasons for deregulating enhanced services are,
if anything, more compelling now, as the telecommunications industry in general and the
enhanced services market in particular have become increasingly competitive."); see also Peter
W. Huber, Michael K. Kellogg & John Thorne, Federal Telecommunications Law § 12.4.2, at
1093 (2d ed. 1999) ('To make sure that regulation ofenhanced services did not materialize at the
local level, the Commission invoked 'ancillary jurisdiction' under Title I ofthe Communications
Act to pre-empt any inconsistent state regulation.").
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review,68 state regulation of information services has never come about69 It should not be

permitted to begin now. The Commission has decided that cable modem service constitutes an

information service70 It follows that state regulation is pre-empted - even without any further

Commission action at this time.

Fourth, a state law ban on providing cable modem service would violate Dormant

Commerce Clause principles. A flat ban would constitute a serious burden on interstate

commerce, and could therefore be justified only if necessary to achieve substantial local

benefits71 That test is not met: the local benefit in whose name the prohibition is imposed -

regulation of burdens on public rights-of-way despite already existing cable television franchises

and an absence of added plant or equipment - is insubstantial. Besides, "courts have long held

that state regulation of those aspects of commerce that by their unique nature demand cohesive

national treatment is offensive to the Commerce Clause"72 The Internet and access to it

undoubtedly fall within that category. 73

68Computer & Communications Industry Ass'n v. FCC, 693 F.2d 198,210-12 (D.c. Cir. 1982),
cert. denied, 461 US. 938 (1983); see also Computer III at ~ 348 ("We find that our authority to
preempt such state regulation is supported by the court decision upholding our decision in
Computer II to deregulate the provision of enhanced services by common carriers and others.").

69Federal Telecommunications Law § 12.4.2, at 1094 ("[U]nder the Commission's watchful eye,
state regulation of information services has not developed.").

70See Declaratory Ruling ~ 38.

71See generally Pike v. Bruce Church, Inc., 397 US. 137, 142 (1970) (state regulation burdening
interstate commerce will be struck down when "the burden imposed on such commerce is clearly
excessive in relation to the putative local benefits").

72American Libraries Ass'n v. Pataki, 969 F. Supp. 160, 169 (S.D.NY 1997); see also MTS and
WATS Market Structure, Third Report and Order, 93 FC.CZd 241, ~ 57 (1983) (citing Wabash,
St. L. & Pac. Ry. v. Illinois, 118 US. 557 (1886)).

73pataki, 969 F. Supp. at 169 ("[T]he Internet is one of those areas of commerce that must be
marked off as a national preserve to protect users from inconsistent legislation that, taken to its
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Finally, a ban on the provision of cable modem service would raise serous First

Amendment concerns. Providers of Internet access (including providers of cable modem

service) engage in constitutionally protected speech and are entitled to the same level of First

Amendment protection as newspaper publishers
74

A flat ban on Internet access providers'

speech therefore could not survive First Amendment scrutiny75

The NPRM also asks whether LFAs would have authorization to require information

service franchises even as a matter of state law. 76 In many states, the answer appears to be no.

Many state statutes expressly authorize LFAs to award cable franchises, but they either say

nothing about information service franchises or affirmatively forbid LFAs from demanding

anything other than a cable television franchise77 In any event, none of this matters much. Even

(footnote continued)
most extreme, could paralyze development of the Internet altogether."); id. at 181 ("The courts
have long recognized that certain types of commerce demand consistent treatment and are
therefore susceptible to regulation only on a national level. The Internet represents one of those
areas; effective regulation will require national, and more likely global, cooperation. Regulation
by any single state can only result in chaos, because at least some states will likely enact laws
subjecting Internet users to conflicting obligations.").

74See Comcast Cablevision ofBroward County, Inc. v. Broward County, 124 F. Supp. 2d 685,
694 (S.D. Fla. 2000).

75See id. at 696-97 (applying strict scrutiny to strike down an ordinance requiring cable operators
to permit access to third party ISPs).

76See NPRMV, 103.

77See, e.g., Ariz. Rev. Stat. § 40-283(D) ("Nothing contained in this subsection shall be
construed to grant county boards of supervisors additional authority to require ... cable
television systems to obtain licenses or franchises."); Mich. Compo Laws § 484.3108(11) ("A
cable franchise ... shall satisty any requirement for the holder ... to obtain a permit to provide
information services or telecommunications services in the municipality."); New York Pub. Servo
Law § 219.2 (expressly authorizing LFAs to require franchises for cable service, but saying
nothing about franchises for information service).
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if LFAs had state law authority to prohibit the provision of cable modem service by cable

operators without an information service franchise, that authority would be pre-empted by

federal law - for all the reasons explained above.

B. Federal Law Does Not Permit Any Requirement That Cable Operators
Continue To Pay Franchise Fees After, or Repay Franchise Fees Collected
Before, the Commission Issued the Declaratory Ruling.

The Commission raises two legal questions with respect to franchise fees: (1) whether,

after the Declaratory Ruling, LFAs can require cable operators to pay franchise fees with respect

to revenue derived from cable modem service, and (2) whether cable operators can be made to

repay franchise fees they collected prior to the Declaratory Ruling.78 As explained below, the

clear answer to both questions is no.

1. In the wake of the Declaratory Ruling, LFAs may no longer levy
franchise fees on revenue derived from cable modem service.

The NPRM unambiguously concludes: "Given that we have found cable modem service

to be an information service, revenue from cable modem service would not be included in the

calculation of gross revenues from which the franchise fee ceiling is determined,,79 This

conclusion is plainly correct.

Section 622(b) provides: "[T]he franchise fees paid by a cable operator with respect to

any cable system shall not exceed 5 percent of such cable operator's gross revenues from the

operation of the cable system to provide cable services. ,,80 Congress added the italicized

language in 1996. Its purpose was to make clear that any revenue from telecommunications or

78NPRM~~ 105-106.

79Id ~ 105.

8047 U.S.C § 542(b) (emphasis added)
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other non-cable services earned by cable operators would be free from franchise fees. 81 Because

the Declaratory Ruling establishes that cable modem service is not a "cable service,,,82 it is now

clear that LFAs may not impose franchise fees with respect to revenue derived from cable

modem service. Indeed, when LFAs previously filed comments in this docket, they advocated a

"cable services" classification for precisely this reason: they themselves recognized that any

other classification would mean that they would no longer be allowed to impose franchise fees. 83

The NPKM goes on to state: "we tentatively conclude that Title VI does not provide an .

independent basis of authority for assessing franchise fees on cable modem service. ,,84 AOL

Time Warner is not aware of any such basis of authority, either - whether in Title VI or

elsewhere. Title VI generally provides that local regulation is pre-empted except to the extent

81See. e.g., HR. REp. No. 104-204, P1. I, at 93 (1995) (amendment "establishes that franchising
authorities may collect franchise fees under section 622 of the Communications Act solely on the
basis of the revenues derived by an operator from the provision of cable service"); S. REp No.
104-23, at 36 (1995) ("This change is intended to make clear that the franchise fee provision is
not intended to reach revenues that a cable operator derives for providing new
telecommunications services over its system that are different from the cable-related revenues
operators have traditionally derived from their systems. ").

82See Declaratory Ruling ~ 60.

83See, e.g., Comments of the National League of Cities, et aI., at 13, GN Docket No. 00-185
(FCC filed Dec. 1,2000) ("[T]he financial loss to local governments [in franchise fees] if cable
modem service is not classified as a 'cable service' would cumulatively reach into the billions of
dollars by the end of the decade."); Comments of the Town ofEast Hampton and the Town of
Southampton, New York at 7, GN Docket No. 00-185 (FCC filed Dec. 1,2000) ("[F]or the
Commission to classify Internet access over cable as anything other than a 'cable service' would
usurp the franchising and regulatory authority Congress permits to be exercised by local
government units. "); Comments by the Marin Telecommunication Agency at 7, GN Docket No.
00-185 (FCC filed Nov. 13,2000) ("The failure to classify cable modem services as a cable
service will have very adverse financial and regulatory consequences for public agencies on
national basis. The substantial franchise fees that local public agencies were expecting to receive
from cable modem services will be 10s1."); see generally NPKM~ 105 & n.348.

84NPKM~ 105.
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specifically permitted85 The only provision permitting franchise fees is Section 622(a), which

provides that cable operators "may be required under the terms ofany franchise to pay a

franchise fee.,,86 That authorization, however, is expressly made "[s]ubject to the limitation of

subsection (b). ,,87 Because there is nO other provision addressing franchise fees in Title VI, any

imposition on cable operators that qualifies as a "franchise fee" - no matter how denominated

- must comply with "the limitation of subjection (b)."

However characterized, any fee on revenue derived from cable modem service would

unquestionably constitute a "franchise fee" for purposes of Section 622. That is so because

"franchise fee" is defined to "include[] any tax, fee, or assessment of any kind imposed by a

franchising authority ... on a cable operator ... solely because of [its] status as such. ,,88 Any fee

imposed with respect to cable modem service plainly would be a fee imposed on a cable operator

"solely because of its status as" a cable operator. As the term makes clear, only cable operators

provide cable modem service.

Because a franchise fee on cable modem service revenue would constitute a "franchise

fee" for purposes of Section 622, it inevitably follows that such revenue may not be subjected to

fees. Subsection (b) of Section 622 provides that "the franchise fees paid by a cable operator

with respect to any cable system shall not exceed 5 percent of such cable operator's gross

85See, e.g., 47 U.S.c. § 556(c) ("[A]ny provision of any franchise granted by [a franchising]
authority, which is inconsistent with this chapter shall be deemed to be preempted and
superseded.").

86Section 622(a) provides in its entirety: "Subject to the limitation of subsection (b) of this
section, any cable operator may be required under the terms ofany franchise to pay a franchise
fee" 47 U.S.c. § 542(a).

87" ·dJee I .

88Id § 542(g)(1)
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revenues ... from ... cable services. ,,89 Thus, any fee charged with respect to cable modem

service revenue would count towards the 5 percent fee cap, while the cable modem service

revenue would not go into the fee base - so that the sum total of fees would still be limited to 5

percent of cable services revenue Franchise agreements commonly already require cable

operators to pay a franchise fee of 5 percent of cable services revenue. Section 622(b) therefore

does not permit additional exactions.

Even if a franchise fee imposed on cable modem service revenue somehow was not

captured by the definition of"franchise fee" contained in Section 622, it would still be pre-

empted for a separate reason: it would run afoul of the Internet Tax Freedom Act. That statute

prohibits any new "taxes on Internet access. ,,90 Cable modem service qualifies as "Internet

access',9] It is true that the statute exempts from the "tax" definition "any franchise fee ..

imposed ... pursuant to section 622. ,,92 Plainly, however, LFAs could not claim simultaneously

that a fee is "imposed ... pursuant to section 622" for purposes of the Internet Tax Freedom Act,

but is not a "franchise fee" for purposes of Section 622.

LFAs cannot avoid the limits of Section 622 and the Internet Tax Freedom Act by

imposing fees on third party ISPs that provide service pursuant to multiple ISP arrangements. It

is true that Section 622(h)(1) states that "[n]othing in this chapter shall be construed to limit any

authority of [an LFA] to impose a [franchise fee] on any person (other than a cable operator)

with respect to cable service or other communications service provided by such person over a

89Id. § 542(b).

90Id § 151 note (§ I IOI(a)(1»

91See id (§ 1104(5»; see also Declaratory Ru/ing~ 38 ("We find that cable modem service is an
offering ofInternet access service....").

92Id (§ II 04(8)(B»

34

_.---~--------------Ii



cable system for which charges are assessed to subscribers but not received by the cable

operator',93 But that provision was designed to serve the limited purpose ofpreventing cable

operators from avoiding franchise fees by having programming services (say, HBO) bill

subscribers directiy94 It was plainly not intended to permit broader assessment of third parties

than of cable operators. It is difficult to see what policy basis could justifY such a discrepancy,

and there is no historical evidence that Congress intended it95 It would be pointless in any

event: the heavier assessment could readily be avoided simply by having the cable operator do

the billing.

It is true that Section 622(h) uses the phrase "cable service or other communications

service" - a phrase that is broader than the phrase "cable services" in Section 622(b). But

Section 622(h) was enacted as part of the 1984 Cable Act -long before the advent of cable·

modem service and the classification controversy surrounding it. The part of Section 622(b) that

makes clear that LFAs may tax only "cable services" was inserted as part of the 1996 Act to

prevent exactions imposed on revenue derived from services other than cable services.

Congress's failure to remove "or other communications service" from Section 622(h) was thus

9347 US.c. § 542(h)(l)

94See HR. REp. No. 98-934, at 65 ("This provision is included to assure that cable operators and
cable programmers do not rearrange the manner of payment by subscribers for services in order
to avoid those fees which are based on the cable operator's revenues.").

95See, e.g., National Pub. Radio, Inc. v. FCC, 254 FJd 226, 230 (D.C. Cir. 2001) (FCC need not
slavishly follow statutory language where it appears "either that, as a matter of historical fact,
Congress did not mean what it appears to have said, or that, as a matter oflogic and statutory
structure, it almost surely could not have meant it") (citation and internal quotation marks
omitted).
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an inconsequential oversight, and should not be viewed as a strangely underhanded way of

allowing broader exactions on third parties96

Besides, Section 622(h)(I) says only that "[n]othing in this chapter [i.e., the

Communications Act of 1934] shall be construed" to prohibit a fee. By its terms, Section

622(h)(1) does not foreclose regulation by the Commission, thus leaving open the possibility of a

Commission rule prohibiting LFAs from taxing ISPs. In addition, Section 622(h)(1) has nothing

to say about statutes other than the Act. Accordingly, even if Section 622(b) would not prohibit

LFAs from assessing ISPs, the Internet Tax Freedom Act would. A franchise fee imposed on an

ISP plainly would not be "imposed ... pursuant to section 622" for purposes of the Internet Tax

Freedom Act - it would be imposed despite Section 622.

2. The Commission should make clear that cable operators cannot be
required to repay subscribers franchise fees collected prior to the
Declaratory Ruling.

The Commission notes that its "policy has been to resolve franchise fee questions that

bear directly on a national policy concerning communications and that call upon our expertise.,,97

The Commission asks "whether disputes regarding franchise fees based on cable modem service

implicate such a national policy," and specifically "whether it is appropriate to exercise our

jurisdiction under section 622 to resolve the issue ofpreviously collected franchise fees based on

96See, e.g., Chickasaw Nation v. United States, 122 S. Ct. 528, 533 (2001) (,,[Clommon sense
suggests that the cross-reference is simply a drafting mistake, a failure to delete an inappropriate
cross-reference in the bill that Congress later enacted into law."); Appalachian Power Co. v.
EPA, 249 F.3d 1032, 1043 (D.C. Cic 2001) (per curiam) ("We find it quite plausible that the
Congress substituted '(ii)' for '(i)' in § 126 inadvertently in the course of a routine renumbering
of statutory cross-references.").

97 NPRM" 107.
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cable modem service revenues or whether these issues are more appropriately resolved by the

courts. ,,98

The Commission unquestionably has jurisdiction to resolve this issue. The Commission

has exercised its authority to interpret Section 622 on a number of occasions in the past99 The

cable modem service issue now before the Commission is at least as important and national in

scope as the issues resolved in the past. Unless the Commission now resolves the issue,

expensive and vexing class action litigation might proliferate around the country: strike-suit

lawyers purporting to represent cable subscribers may claim that cable operators must return

franchise fees collected with respect to a service that, in hindsight, turns out not to be a fee-able

cable service. 100 Any such actions would be meritless as a matter of state law,101 pre-empted as a

matter offederallaw, and of more concern to LFAs than to cable operators. Nevertheless, there

98 Id

99See, e.g., Amendment ofParts 1,63 and 76 of the Commission's Rules to Implement the
Provisions ofthe Cable Communications Policy Act of1984, Memorandum Opinion and Order,
104 F. C. C. 2d 386, mJ 18, 19 (1986) (noting its jurisdiction to decide "whether costs incurred in
connection with [PEG] facilities should count toward the statutory five percent fee limit")
(citation omitted); United Artists Cable ofBaltimore, Memorandum Opinion and Order, II FCC
Rcd 18158, ~~ 27-28 (1996) (deciding whether LFAs may charge a fee on bill items collected
under the heading of "franchise fee"); Time Warner Entertainment/Advance-Newhouse
Partnership, et al., Petitions for Declaratory Ruling on Franchise Fee Issues, Memorandum
Opinion and Order, 14 FCC Rcd 7678, ~ 12 (1999) (deciding whether uncollected debts may be
included in the franchise fee base); City ofPasadena, et aI., Petitions for Declaratory Ruling on
Franchise Fee Pass Through Issues, Memorandum Opinion and Order, 16 FCC Rcd 18192, ~ IS
(200 I) (deciding whether franchise fees collected on nonsubscriber revenues may be passed
through to subscribers).

100See Bova v. Cox Communications, Inc., No. 7:0ICV00090, 2002 WL 389264 (W.D. Va. Mar.
12,2002); Bova v. Cox Communications, Inc., No. 7:0ICV00090, 2001 WL 1654708 (W.D. Va.
Dec. 12,2001)

101Because no federal cause of action is available, any action would have to rest on state law. It
is entirely unclear how state law could afford subscribers a cause ofaction in connection with
fees that they voluntarily paid to cable operators, and that cable operators collected and remitted
in good faith in response to demands by LFAs.
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is no good reason why the Commission should pennit even the possibility that such meritless

class action litigation might grow out of its Declaratory Ruling.

Exercising its jurisdiction, the Commission should make clear that cable operators that

remitted franchise fees collected before the issuance of the Declaratory Ruling cannot be held

liable to subscribers. There is plainly a strong policy basis for doing so. As the NPRM notes,

"until the release of the Commission's declaratory ruling to the contrary, cable operators and

local franchising authorities believed in good faith that cable modem service was a 'cable

service' for which franchise fees could be collected pursuant to section 622,,102 And, "[a]s

illustrated by the Fourth Circuit's statement in Henrico County . .. that 'the issue of the proper

regulatory classification of cable modem service ... is complex and subject to considerable

debate,' cable operators and franchising authorities could not have been expected to predict that

the Commission would classifY cable modem service as other than a cable service.,,103

The Commission should therefore nip meritless class action litigation in the bud by

making clear that any state law cause of action for a refund of bill items labeled "franchise fee"

would be in conflict with Section 622. That provision expressly permits "[e]ach cable operator

[to] identifY ... as a separate line item on each regular bill of each subscriber ... [t]he amount of

the total bill assessed as a franchise fee.,,104 Thus, it affords cable operators a federal right to

I02NPRM-r, 107.

103Id (footnote omitted, alteration in original).

10447 U.S.C. § 542(c)(i); see a/so id § 542(f) ("A cable operator may designate that portion ofa
subscriber's bill attributable to the franchise fee as a separate item on the bill.") (emphasis
added); 47 C.F.R. § 76.985(a)(I) ("[c]able operators may identifY as a separate line item of each
regular subscriber bill ... [t]he amount of the total bill assessed as a franchise fee") (emphasis
added).
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identify on their bills the amounts that LFAs have "assessed. ,,105 The franchise fees here at issue

- rightly or wrongly - plainly were "assessed." Any state law cause of action penalizing cable

operators for invoking their federal right to identify amounts assessed would therefore be in

direct conflict with federal law, and, as such, pre_empted. 106 Whether or not the statute is

unambiguous on this point, this Commission plainly can and, given the strong policy basis,

should interpret it in this manner.

At a minimum, the Commission should determine that, insofar as franchise fees are

concerned, the Declaratory Ruling has no retroactive effect. The Commission unquestionably

has authority to do so. Indeed, in a quasi-legislative context like that here, the Commission's

authority to make its decisions apply retroactively in the primary sense (i.e., in the sense of

altering the past legal consequences of past conduct) is severely constrained. 107 Thus, even

105Congress's design in creating this right is plain: to prevent LFAs from requiring cable
operators to obscure the franchise fee levied, thereby exposing LFAs to political pressure from
cable subscribers and inhibiting overreaching in the franchising process.

106See, e.g., Chicago&NW. Transp. Co. v. KaloBrick& Tile Co, 450 U.S. 311,325-26 (1981)
("It would vitiate the overarching congressional intent ... to permit the State of Iowa to use the
threat of damages to require a carrier to do exactly what the Commission is empowered to
excuse."); Hill v. State ofFlorida, 325 U.S. 538, 542-43 (1945) (holding that state law that
penalized employees for invoking right protected under the National Labor Relations Act was
pre-empted).

107See, e.g., Bowen v. Georgetown University Hospital, 488 U.S. 204,208 (1988) ("[A] statutory
grant of legislative rulemaking authority will not, as a general matter, be understood to
encompass the power to promulgate [primary] retroactive rules unless that power is conveyed by
Congress in express terms. "); Sierra Club v. Whitman, 285 F.3d 63, 68 (D.C. Cir. 2002) ("We
have held that the IAdministrative Procedure Act] prohibits retroactive rulemaking."); Bergerco
Canada v. United States Treasury Dep 't, 129 F.3d 189, 192-93 (D.C. Cir. 1997) (suggesting as
authoritative Justice Scalia's concurring opinion in Bowen that rules "altering the past legal
consequences of past actions" are impermissible unless the agency has explicit statutory
authorization to adopt them) (citation and internal quotation marks omitted, emphasis in
original). Besides, even if the Declaratory Ruling had been issued in a quasi-adjudicative
context, the Commission would still have ample authority to give it prospective effect only. See,
e.g., Epilepsy Found ofNortheast Ohio v. NLRE, 268 F.3d 1095, 1102 (D.c. Cir. 2001)
(retroactive adjudication not permitted if "notions of equity and fairness ... militate strongly
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without further Commission action, courts would likely interpret the Declaratory Ruling as

having prospective effect only. Nevertheless, to eliminate any doubt, the Commission should

now expressly determine that, at least insofar as franchise fees are concerned, the Declaratory

Ruling applies only prospectively.

C. Federal Law Does Not Permit LFAs To Impose A
Multiple ISP Requirement.

In the NPRM~ihe Commission seeks comment as to whether, in light of its ruling that

cable modem service is an interstate information service, states and LFAs may still impose

multiple ISP requirements on the provision of cable modem service. 108 The answer is that they

may not. Specifically, several provisions of the Act prohibit such requirements in the face of the

Commission's Declaratory Ruling. Thus, any conflicting state or local law is preempted by the

express terms of the Act. 109

1. Section 624(a).

Section 624(a) of the Act restricts an LFA from regulating "the services, facilities, and

equipment provided by a cable operator except to the extent consistent with this title." lJ
0

Nothing in Title VI permits LFAs to require cable operators to offer raw "transport" to ISPs, or

(footnote continued)
against retroactive application") (internal quotation marks omitted), cert. denied, 2002 U. S.
LEXIS 4231 (June 10, 2002); Georgetown Univ. Hosp. v. Bowen, 821 F.2d 750, 756 (D.C. Cir.
1987) (retroactive adjudication not permitted if "the inequities produced by retroactive
application are not counterbalanced by sufficiently significant statutory interests"), aff'd, 488
U.S 204 (1988).

108 NPRM~ 100.

109 47 u.S.C § 556(c) ("[e]xcept as provided in Section 557 [regarding pre-existing PEG channel
requirements), any provision oflaw ofany State, political subdivision, or agency thereof, or
franchising authority, or any provision of any franchise granted by such authority, which is
inconsistent with this Act shall be deemed to be preempted and superceded.")

110 47 U.SC § 544(a)
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even to provide cable modem service in connection with an affiliated ISP, for that matter.

Significantly, the Section 624(a) restriction is not limited merely to cable services, but precludes

LFA regulation of any "services" offered by a cable operator, which obviously includes

information services. Accordingly, a multiple ISP requirement would not be "consistent with

this title"

2. Section 624(b).

Section 624(b) of the Act provides that "[i]n the case of any franchise granted after the

effective date of this title, the franchising authority ... may not ... establish requirements for

video programming or other information services"III Since the Commission has ruled that cable

modem service is an information service, LFAs obviously may not establish any "requirements"

with respect to information services, including a multiple ISP requirement. 112

This would also be the case in franchise renewal situations. While Section 626 of the Act

permits an LFA to establish minimum requirements that a cable operator must include in its

franchise renewal proposal, 113 this authority is expressly limited by the Section 624(b)(1)

prohibition against requirements as to information services, and the statute specifically applies to

a "request for proposals for a franchise (including requests for renewal proposals ...).,,114

Moreover, given that cable modem service has been determined not to be a "cable service,"

provision of cable modem service by a cable operator is not relevant to "cable-related

111 47 U.S.C § 544(b)(1) (emphasis added).

112 Similarly, a requirement that cable operators provide "transmission" to unaffiliated ISPs
would run a foul of Section 624(e) which states that "[n]o State or franchising authority may
prohibit, condition, or restrict a cable system's use of any type of subscriber equipment or any
transmission technology." 47 U.S.C § 544(e).

113 47 U.S.C § 546(b)(2)

114 47 U.SC § 544(b)(1)
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community needs and interests," the threshold standard for renewal under Section 626. 115

3. Section 621(b)(3)(D).

Section 621 (b)(3)(D) provides that "a franchising authority may not require a cable

operator to provide any telecommunications service or facilities ... as a condition of the initial

grant of a franchise, a franchise renewal, or a transfer of franchise." 116 Thus, a precondition to

transfer or renewal that mandates that a cable operator provide raw transport service to

unaffiliated ISPs, in essence making the cable system a common carrier platform, is invalid

under Section 621 (b) because it constitutes a requirement that a cable operator provide

" I .. . ,,117te ecommurncatlOns service.

Alternatively, a multiple ISP requirement would similarly be invalid under Section

62 I(b)(3)(D) because it would constitute a requirement that the cable operator provide

"telecommunications facilities." In MediaOne Group, Inc. v. County ofHenrico, the U.S. Court

of Appeals for the Fourth Circuit found that a multiple ISP obligation violated 62 I(b)(3)(D) as

an invalid requirement that a cable operator provide "telecommunications facilities.,,118

According to the court, "although MediaOne maintains a 'cable system,' its facilities can be

properly classified as telecommunications facilities when they provide a transmission path to the

115 47 U.S.C § 546(c)(I)(D)

116 47 U.S.C § 541(b)(3)(D)

117 A requirement that a cable operator provide "telecommunications service" also would be void
under Section 621(c) of the Act, which provides that "[a]ny cable system shall not be subject to
regulation as a common carrier or utility by reason of providing any cable service," as well as
pursuant to Section 621 (b)(3)(B), in that such a requirement would have "the purpose or effect of
prohibiting, limiting, restricting, or conditioning the provision of a telecommunications service
by a cable operator or an affiliate thereof" 47 U.S.C §§ 541(c), (b)(3)(B).

118 257 F.3d 356,363-365 (4th Cir. 2001)
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Internet.,,119 Regardless of whether classified as requirements for "telecommunications services"

or "telecommunications facilities," therefore, any such requirements, when imposed as

preconditions to renewal or transfer of a cable franchise, are prohibited by law.

4. First Amendment.

The Supreme Court has firmly recognized cable operators' First Amendment rights 120

Furthermore, a LFA-imposed requirement that a cable operator carry multiple ISPs has been

rejected by a federal court as a violation of the First Amendment. Specifically, in Comcast

Cablevision ofBroward County, Inc. v. Broward County, Florida, the U. S. District Court for the

Southern District of Florida held that a Broward County's ordinance requiring carriage of

multiple ISPs "unconstitutionally abridges freedom of speech and the press." 121 According to the

court:

The Broward County ordinance operates to impose a significant constraint and economic
burden directly on a cable operator's means and methodology of expression. The
ordinance singles out cable operators from all other speakers and discriminates further
against those cable operators who choose to provide Internet content.

* * *

The imposition of an equal access provision by operation of the Broward County
ordinance both deprives the cable operator of editorial discretion over its programming
and harms its ability to market and finance its service, thereby curtailing the flow of
information to the public. It distorts and disrupts the integrity of the information market
by interfering with the ability of market participants to use different cost structures and

119 Id. at 364 (emphasis in original). While the court did not find it necessary to classifY cable
modem service to reach its decision, it noted that "[i]fRoad Runner is classified as an
information service, it would not be subject to local franchising or common carrier regulation."
Id. (citing Federal-State Joint Board on Universal Serv., Report, 13 FCC Rcd 11501, 'Il39'
(J 998».

120 See, e.g., Turner Broad Sys., Inc. v. FCC, 520 U.S. 180, 189 (1997); Leathers v. Medlock,
499 U.S. 439, 444 (1991)

121 124 F. Supp 2d 685,686 (2000)
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economic approaches based upon the inherent advantages and disadvantages of their
respective technology. 122

Moreover, while the court applied strict scrutiny to the Broward County ordinance, it also

found that "the ordinance fails content-neutral scrutiny as well,,123 The court found that "the

harm the ordinance is purported to address appears to be non-existent. Cable possesses no

monopoly power with respect to Internet access. Most Americans now obtain Internet access

through use of the telephone."124 The court also cited the Commission's findings that cable

operators do not have monopoly power as to advanced telecommunications capability or

broadband, due to healthy competition from DSL and other technologies. 125 In contrast, the

court concluded that "[t]he County has proffered no substantial evidence demonstrating that

actual harm exists that could justify infringement of First Amendment interests.,,126

The court noted that, ironically, the result of the Broward County ordinance was that

cable operators did not choose to provide cable modem service in the County at all. 127 Thus,

citizens in the County ended up with less, not more, information, which is of course completely

contrary to the purpose of the First Amendment. Fortunately, as the Broward County decision

indicates, local multiple ISP requirements violate the First Amendment and are thus prohibited.

122 Id. at 692-693.

123 Id. at 697.

124 Id.

125 1d at 698 (citing FCC News Release: FCC Issues Report on the Availability ofHigh-Speed
and Advanced Telecommunications Services, 2000 FCC LEXIS 4041 (Aug. 3, 2000)).

126 Id.

127 Id at 694.
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5. Fifth Amendment.

The Fifth Amendment to the Constitution provides, in relevant part: "No person shall...

be deprived oflife, liberty, or property, without due process oflaw; nor shall private property be

taken for public use, without just compensation.,,128 In Kaiser Aetna v. United States. the

Supreme Court held that the federal government could not force the developers of a private

marina in Hawaii to open the marina's waters to the public without just compensation because

opening the private waterway destroyed the developers' right to exclude, would substantially

devalue the property, and constituted an actual physical invasion ofa privately owned area. 129

Permanent physical occupation of a cable operator's plant and facilities, which would result from

a multiple ISP requirement, obviously raises similar Fifth Amendment considerations. 130

Citing Penn Central Transportation Co. v. New York,I3I the Court in Kaiser Aetna named

three key factors in determining whether a public action equals a taking: "the economic impact

of the regulation, its interference with reasonable investment backed expectations, and the

character ofthe governmental action,,132 A multiple ISP requirement involves the permanent

physical taking ofproperty -- in this case, channel capacity and the associated portion of the

cable system wires, facilities and physical plant needed to utilize such channel capacity -- that

cable operators invested in and constructed, and the allocating of such property to ISPs for their

128 U.S. Const. amend. V.

129 444 U.S. 164 (1979).

130 Jd. at 180

131 438 U.S. 104 (1978).

132Kaiser Aetna at 175.
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own use.
133

Such taking would lower the value of the cable system, since the cable operator

loses control over and usage of a portion of the system, thereby interfering with the cable

operator's reasonable investment backed expectations. Moreover, it is well-settled that physical

intrusion into the use of private property is a restriction of an "unusually serious character.,,134

An intrusion on physical property such as would result from the government's imposition

of multiple ISP requirement is particularly suspect where the basis for regulatory action is

speculative in nature In Midwest Video Corp. v. FCC, the US. Court of Appeals for the Eighth

Circuit ruled that the Commission exceeded its authority in its 1976 Report and Order

establishing mandatory channel capacity and access rules on certain cable operators. 135

According to the court:

Regulations like those before us, profoundly altering the obligations of a private business,
requiring a fundamental change in its nature, and imposing costs on its consumer
subscribers, should be based on more than an uncertain trumpet of expectation alone. In
enforcing regulations designed by the regulator to make futuristic visions come true,
courts must proceed with a care proportional to the risk of delivering thereby into the

133 Nor is there any reason to treat the electronic invasion of property that would be occasioned
by a multiple ISP requirement differently than other forms ofphysical invasions. See United
States v. Morris, 928 F. 2d 504, 511 (2d Cir. 1991) (ruling that commonly understood legal
concepts such as "authorization" do not need to be reformulated when applied to cybercrimes),
cert. denied, 502 US. 817 (1991); America Online, Inc. v. LCGM, Inc., 46 F. Supp. 2d 444,451
(E.D. Va. 1998) (citing CompuServe, Inc. v. Cyber Promotions, 962 F. Supp. 1015,1021 (S.D.
Ohio 1997» (holding electronic signals generated and sent by computers are sufficiently tangible
to support a trespass claim).

134 See, e.g., Kaiser Aetna, supra, 444 US. at 179-180; Loretto v. Teleprompter Manhattan
CA TV Corp., 458 US. 419, 426 (1982). In Loretto, the Supreme Court held that a New York
City ordinance permitting a relatively minor physical invasion of property -- placing a cable box
on the side of an apartment complex -- constituted a taking under the Fifth Amendment and
remanded the case for further hearing regarding compensation. Obviously, under the Loretto
standard, a local law requiring the much more intrusive permanent physical occupation ofcable
system channel capacity and associated physical plant by unaffiliated ISPs is a taking under the
Fifth Amendment.

135 571 F.2d 1025 (1978); aff'd, FCC v. Midwest Video Corp, 440 US. 689 (1979).

46

------------------



regulator's hands an awesome power. For that way may lie not just a totally regulated
future, unpalatable as that may be to a free people, but a government-designed,
government-molded, government-packaged future. 136

This concern is especially relevant in the case of multiple ISP cable modem service and

broadband Internet access, where, as AOL Time Warner explains in Section I.e. above, the

Commission's policy of"vigilant restraint" appears to be a far less intrusive means of achieving

the desired ends. 137 At a minimum, a complex administrative scheme would be needed to ensure

that cable operators received just compensation from ISPs under a multiple ISP requirement. 138

In sum, as evidenced by Title VI of the Communications Act and the First and Fifth

Amendments to the Constitution, LFAs may not use their franchising powers to dictate how a

cable system offers non-cable and/or information services such as cable modem service except in

a manner prescribed by federal law. The Commission should reinforce this policy by confirming

that the Act expressly denies state or local authority to impose multiple ISP obligations. 139

136 Id at 1045.

137 Additionally, in Bell Atlantic Telephone Co. v. FCC, the US. Court of Appeals for the D.C.
Circuit, using the standard set in Loretto, held that the Commission's requirement that LECs set
aside a portion of their central offices for occupation and use by competitive access providers
was a taking under the Fifth Amendment, and was thus impermissible because it was not
specifically authorized by the Act. Obviously, as explained above in this section, the Act not
only fails to authorize multiple ISP requirements, it prohibits LFAs from imposing them.
Clearly, therefore, under the standard used in Bell Atlantic, multiple ISP requirements would be
struck down as a violation of the Fifth Amendment.

138 See Federal Power Comm 'n. v. Hope Natural Gas Co., 320 US. 591 (1944) (holding that a
regulatory taking is unjust if its calculation of compensation does not allow the regulated entity
to maintain its financial integrity, attract capital, and compensate investors for assumed risk).

139 In order to avoid assertions of conflicts between federal policy and state law, the Commission
should also clearly preempt any state laws that grant local governments authority to regulate
information services provided by either cable systems or other wireline providers such as DSL
providers.
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CONCLUSION

For all the reasons outlined above, the Commission, in keeping with its longstanding

federal deregulatory approach towards information services, should exercise vigilant restraint

and refrain from imposing any regulations On cable modem service at this time This includes

ruling that (I) cable operators do not need to obtain additional information service franchises; (2)

local franchising authorities may not assess franchise fees on cable modem service, but cable

operators need not refund to subscribers any such fees previously collected; (3) other MSOs

should follow Time Warner Cable's lead in providing its subscribers with multiple ISP choice,

thereby allowing this salutary policy to occur in the marketplace and not by government fiat.

Respectfully submitted,

AOL TIME WARNER INC.

Steven N. Teplitz
Vice President and

Associate General Counsel
AOL Time Warner Inc.
800 Connecticut Avenue, N.W.
Washington, D.C. 20006

Date June 17, 2002
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CITY OF LAREDO

Office of the City Manager

,... ..
1.4.lt:tJJo,~~

11~

April 8, 2002

Ms. Susan Patten
Vice President ofGov.mment and Public Affaixs
Time Warner Cable, Somhwest Division
300 Parker Square, 5te. 210
Flower Mount, Tx 15028

Thank you for your letter ofMarcl:! 27, 2002 (''Time Warner Cable Letter"), which was
received by this office on Much 28, 2002. We understand you take the position that the Federal
Comm\.Ulicalions Conunissiol1 (FCC)'s Declaratory Ruling and NOtice ofProposed Rulcmaking
in ON Docket No. 00-185 and CS Docket No. 02-52, Enquiry CDncerning High-SpelJ! ACCess 10

the InterneT Over Cable and OTher Facilities, FCC 02·77 (March IS, 2002) (''FCC Ruling'')•.
authorizes you to cease paying c:able franchise f_ 011 the revenues you receive from cable
modw service. While we appreciate the reasons for your views, we suggest tbaI you may wish
to review the mattet BI1d reconsider your position. The interpretution )'011 seem to espouse ecUld
present serious difficulties in connection with your cable franchise md your right to operate B.

system in tb. City of Laredo's public rights-oi.way. In response to your suggestion in the Time
Warner Cable Letter that we bring to your attention filets or circumstances that may affect: your
decision, we are providing these. ecmmenu '!S promptly as possible.

First of all. as you are awlQ"e, tbe FCC R.uling bas already been challensed by a nwnber
of parties in. the U.S. Courts of Appeals. The current stare of the law is Ullcertain and is
developing rapidly. These appeals could well result in a complete or partial reversal or remand
of the FCC" position on the classifitation of cable modm1 service. Ifso, your inlplementation
of the Time Wamer Cable Letter could lead to confusing and potentially undesirable
consequences for l=e Warner Cable. For example, Time WlUDer Cable could end up being
liable fOr past franchise fees due on cable modem revenues without having the ability to
I"droactively raise subscrlber rates to cover diose fees. Time Wamer Cable might also be subject
to court sanctions for belnilin violation oftbe July 18. 1996 SettlC1llen1 ....greement £Iled With the
Webb County Disrrict Court of the State of Texas. Thus, it may be better in the 1011: run. to
maintain the STatus quo than to chmge your~ policy during the pendency ofthe appeals.

1110 HOUSTON P.O. BOX 579 LAREDO.~ 78042-0579 (956) 791·7301 FAX (956) 791-149~



Ms. Susan Pa1tllll
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Page-2-

Mare importantly, the position you take in the Time Warner Cable Letter raises a crucial
question about your authority to usc and occupy the City of Laredo's public rights-of-way for
puxposes ofprovidi:l1g cable modem 8~ce_ The City ofLaredo has the full rights of II. propettY
owner to control the use of its public rights~f-way by private occupants, and to cbatge rent for
that use. See Ci~ of;:;al/a1. Teras v. FCC, 1111 F.3d 393, 397·98 (5th eir. 1997). The numerous
Agreements, Ordinan~es and Judicial Sert1emllllS pU1'SUaI1t to which Time Wemer operates in the
public risbts of way of Laredo all 11'0 clear that rune warner Cable has the right 10 use the
public rights-of-way for purposes of providing cable service, bUt for no other puzpose. I To the
extent you are using and occupying the City of I..aredo's public rights-of-way for other purposes,
it WoUld appear that your use and occupanon is unlawful, IllId you may be liable under applicable
law,

In this connection, please note that: me fCC Ruling does nor declare tbJt.t you can
''pilo''Y'oack'' other setY:ices onto C4ble service and thus use :I cable 1IanciUse as an eo1ering
wedge to obtain unlimited use of me City ofLaredo's property. The FCC's only discussion of
this issue, FCC Ruling at" WI-lOS, merely raises que:stiOllS concem:ing this matter, and does
not pUIpOIt ta grant you authority forcibly to expand your rights with respect [0 the City of
Laredo's property. Nor could the FCC do so without violating the CitY of Laredo's
cOl1Sritutional rights. The federal courts have already held that the FCC has not been granted
preemptive authotity to seize a loC;a! community'8 property for private use. See Cit)' ofDallas.
TD:as v. FCC, 165 F.3d 341 (5th Cir. 1999). Thus, your position in the Time Warner Cable
Letter seems to threaten your continuing ability to provide cable modem service to subscribers in

I See Section 3a of the Cable Frmebise Ordinanee. See also what have been referred to
collectively as the "Franchise Documents" over the years in corrt:$pOD.denc:e between the City
and Time Warner Cable and its predecessors. 0rdbl1ll1ce 83·Q.007's, as amended (·Cable
Franchise Ordinance"); Motion 83-0-007Sa; Re:solmiou 85-R-3a; ResolutiOll 86-R-61;
ResolUtion 89-R.-20i ResolUtion 89-R-21; the Settlement Asreement dated March II, 1989;
Ordinmee 89-0-60; Ordinmce 89-0-66. tlle Settlement AgreaDeJd: Regarding the City of
Laredo Cllble System diIte4 July 18, 1996; the Lease Agreement beN'een me City afLaredQ,
Texas, as Lessee, and KBL Cablesystems of the Southwest, Inc., et al., as Lessor. dated July 18,
19~; Ordinance No. 99-0-144 author!2ing and ganting the consent of the City Council 10 the
asstgrJment and nansfer of comrol of the cable television :franchise and cable television
Ordinanoe No. 99-0-145 conacnting to the change of control of the cable television ftBnchist"
from TelRCOmmunici&tions, Inc. ("Tel") to AT&T COlp.

- -"--------------------------------
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the CitY ofLaredo. That would be in no OIIe's Urtctest: both Time Warner Cable and the City of
Laredo are eager to see citizens benefit froIn high-speed u.ccess to the wemet. We thu, have a
common wetest in aniving at a mutua1ly acceptable approach to tbia issue.

Moreover, the policy set fOIth in the Time Warner Cable Letter conflicts with your
obliptiODS undu your CllJreD.t franclJise agreement, as well as Section 3.3. of the July 18. 1996
Settlement AgreeD1cnts endorsed by the Texas Courts and Seaion 4.5 of the June 21, 1999
Transfer Agreement.J , '

The aggregare result of these three a£11!elXlents is that Twe WllIJleT Cable consented to
pay five pereent of its gross revenues, including revenues from cable modem service, in return
for your use ofthe ClI)' af Laredo's property for that puIpose. Further which you agreed cable
modem service WIIS II "'cable sexvice' as pIOvided under Title VI of the CommunicatiQll.ll Act of
1934, as amended unless otherwise designated by upplicable law." [June 21, 1999 Agreement It
§ 4.5.] The PCC Ruling does not purport to amend feden11aw, a step thai: would in any case be
beyond the FCC's authoritY. Thus, under the tenns of'your tunem: agreement, you have already
agreed to the specified COlDpensatioIl for your use of the City of Laredo's propeny to provide
cable modem service. Even if it were eoDStilUtiODal1y possible, the FCC Ruling does not
expressly abrogate that comraet or unilaterally release yoa :5:om the tams ofyour agreement.

In addition, if you were justified in taking the position suggested in the Time: Warner
Cable Letter, your action would trigger your obliptioDS to renegotiate the tetms ofthe franthise
due to a mate:qal change. This right and obligation on both parties is resewed in sevelal of the
"Franchise D~en1s.',J .

Employing your inrexpetation, the FCC Ruling would constitute II material altention in th.
tenus of that agreement due to a ehan.,oreingovc:miDg law. As a res:ult, you would beobl1gedto
negotiate in good filitb to reconstitute the ftaDebise agree:Jnet1t=a fonn which: (1) to the

, -
2 Ste also May 2, 2000 letter of John Fogarty, A$$ociated General Counsel of Time

Warner to Lmy Dovalina, then the City ofLeledo's AotitIg Assistant C1~ Mlllag~. In the lertcr
Mr. rogarty aclaJOwledps 'that cable modem service is the type of cable service that is subjt<:t to
the "Staze of A:!f' cable service requirem.t4ts outlinecl. in Section 3.3 of the 1996 Sett181neot
Agreement and pledge that web a. servi~ would be provided as part oithe cable services offered
in the city as soon as commercially feasible..

3 See footnotb 1 S'\l.pra.

-,....- ---.-----------_.
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maximum extent posS1ble is consistent with applicable law, (2) enables Time Wamet and the
City of Loredo to perlb1ll1 iD. a 'Q'l31ll1eJ: equivalent to that required. immediately prior to such
alteration. (3) is consistent with the original intent of the parties, and (4) pres=res the benefits
bargained for by f:lIch party.

Arpably, such renegotiations would 1;e more disruptive to Time Wamer. Cable's
business and to the telatioJlBhip between Time Warner Cable and the City of Laredo than
mainlaining the nams quo.

A Better Plan of Action
For These reasons, the City of Laredo suggests that Time Wamer cable and the City of

Laredo agree to an interim rental an'aDgemflD1 that can provide both the City ofLaredo and Time
Warner Cable reasonable certainty until l:ither pBIty concludes tbat Il further c:bange in the
relationship is warranted. We propose: that Time Warner Cable continue to pa.y rent as in the
past Cor its use of 0\11" propertY to provide cable modem sel'Vicc, holmg the City of~o
harmless from any later demands for refunds. In rom, the City ofLaredo will rmam trom raking
!he position that the offering of cable modem service is beyond the scope of the authority we
have granted to Time Warner Cable to ~l! the CitY of Laredo's public: rights-of-way. Either
pany on thirty days' notice could terminate Neh an agreement

Alternatively, the City of Laredo is prepared to negotiate immediately a sepU'CUe
agl'8ClXlel1t with Time Warner Cable for the use ofthe City of Laredo's public rights-of-way for
provision of cable modem sllJVice, at 3 fair and reasonable market price. Such an agreement
would establish the terms of use for '!he City of Laredo's propCItY independent of specific
regulatoxy classifications. It would thus provide reasonable certainty on a continuing basis,
regardless ofthe outcome ofthe appeals ofthe FCC Ruling,

We offer the above proposals as waya of resolving the eummt legal uncertainties while
continuing to provide the benefits of advanced technology to subsc;n"bcts in the ell)' of Laredo.
If; however. Time Wilmer Cable rejecl:!l both of the above proposals, then please c:onsider this
letter your notice that Time Wamer Cable is in 11iolation of its cable ftancbise and applicable
law, by engaging in ,ml"'bQrized nse of the public rights-o£:.way, You are diJected to cease
imm~illtely any further consuuction that is Idated to the provision of cable modem service in
the Cit')' of Latedo; to keep traCk of all revenues derived in my way *om the opeation of10\11"
fiIciliti... in the City of Laredo, so tbaf refooJds ot' back pay=l:Dt3 m.l)' be made depeoding on the
outcome ofme ongoing legal disputes; and to provide with ~ch scheduled franchise fee payment
a full.accounting at' all your revenU$ for the prececung period related to cable modem service in
the Cuy of Laredo. You are directed to report on the same schedule all amounts by which you
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have reduced your cable modem cb8rges IO subscribers pursuant to the position laken in the
Time Wamer Cable Latt¢, mcluding the starting amount from which such reduction is
calculated and your basis for U$i»g that amount IS the point ofreference, together with a sigl1ed
certification that Time Warner Cable has realized "no Mancial bflllefit" from elimiuating the
franchise fee. If you believe that cable modem service is neltbtr a cable service nor a
telecomxnunicatioIlJ ._~ce, please expllin in detail, within len business days from the date of
this J~er, the legal blSis for YOUl' authority to use and OCCl1py the public rights-oiwway to provide
eable modem seMCe. In addition, you are directed to explain in detail witbi:ll. teD business days
from the date of tbis letter, lIl1d to update on a mo~tbly basis thereafter, any discounrs you have
offet'ed in the City of Laredo for combinations of cable modem sl!:%'Vice with other service,
accounting in each case for your aUoc:a1ion of the discount in caleulating yOUt cable ftllnchise
fees. Please submit to the City of L3l'edo lIS soon as possible for review and comment any
'language you propose to use for notifying customers of the FCC R.uling, !lO that the City of
Laredo can prOvide feedback in MV'llnce regarding any potentially inaccuxate or misleading
language that might subject you to liability under applicable consumer protection law.

Sincerely,

~~C~ O~#!f1~~a-
l.atry Do'Valina

LDllbn

co: Honorable Mayor and City Council
Esteban Ventura, Time Warner
Jerry Lederer, MWu Van Eaton
TelccomcnuniClltions CoImlliSllion

_.__._------------------
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"'The Ptrlgrtnive Community "

Time Warner Cable
Mr. Gary R. Matz
290 Harbor Drive
Stamford, CT 06902

Dear Mr. Matz,

Be advised your recent correspondence dated April 4, 2002, and
April 23,.2002, advising that you are refusing to collect and remit
franchise fees for non-traditional cable services constitutes a breach
ofyour franchise and Village Ordinance Title 9 Chapter 3 which
requires collection and remission ofa fee of5% of"annual gross
subscriber revenues."

Furthermore, you are in violation ofTitle 9, Chapter 3 which limits
your business in the area ofthis franchise to the operation ofyour
cable ~elevision system and neither your application or franchise
auth9nze .you to' conduct transmission ofother data or information
without consent and franchise being granted by the Village of
Kimberly:. . . .

Pending further notification we will consider you in violation ofthe
franchise and ordinance for which you will be liable for remission of
all unpaid fees plus interest at the statutory legal interest rate in
Wisconsin of 5%.

At the present time we are investigating this matter further but we do
not agree with your conclusion that the Federal Communications
Commission ruling means that Time Warn~ is neither required nor
permitted to collect fees for non-traditional services provided by
cable systems presently located within our municipal properties.

.Furthermore, it is our beliefat this time that your providing services
within our municipal property without permission or consent
constiMes a trespass and taking ofVillage property without
compensation in addition to interference with the rights ofthe
Village to contract and pass ordinances within the Village's
constitutional rights under the State ofWisconsin Constitution and
authority granted to the Village o{Kimberly by the State of
Wisconsin llnder statutes.

Recycled Paper
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Mr. Gary Matz

Your intelpretation of this ruling suggests that the. FCC has
legislative and constitutional authority to utilize physical equipment
located on Village property while prohibiting the Village from
charging a fee for doing so which is inconsistent with your
application, the Village's ordinance, and State Statute Section
66.0419 in our opinion.

_We urge you to inunediately cure this default by our ~rdinanceand
contract.
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