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To: The Commission
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FEDERAL COMMUNICATIONS COMMISSION
OFFICE OF THE SfCRETARY

Docket Nos. 96-45 and 97-21

SUPPLEMENT TO PETITION FOR REVIEW

Unicorn, Inc. ("Unicorn"), by its counsel, hereby supplements its Petition for Review in

the above-captioned matter. In particular, the Supplement supplies a copy of a letter received by

the Native Village of Hooper Bay from the Alaska Area Native Health Service ("AANHS").

The letter is in response to the Village's claim filed with the AANHS on January 22, 2002, a

copy of which was previously furnished to the Commission on January 29.

Respectfully submitted,

William K. Keane

ARTER & HADDEN LLP

1801 K Street, NW
Suite 400K
Washington, D.C. 20554
(202) 775-7100

Its Counsel

June 20, 2002
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I.ANDYE BENNETT

BLUMSTEIN LLP

~02

Patrick Lake, President
Native Village ofHooper Bay
Box 69
Hooper Bay, Alaska 99604

Re: Native Village ofHooper Bay Claim

Dear Mr. Lake,

We received you letter of January 22,2002 addressed to Debbie Mojarro in which
the Native Village ofHooper Bay (''the Village") has asserted a claim pursuant to the
regulations set forth at 25 C.F.R. § 900.218 et~ which governs claims against the
federal government under the Contract Disputes Act ("CDA"). 41 U.S.C. § 604 et.@h

In this claim, we understand that the Village takes the position that the Alaska Area
Native Health Service ("AANHS") is obligated to enforce Article V, Section 2 of the
Alaska Tribal Health Compact ("ATHe'') against the Yukon-Kuskokwim Health
Corporation ("YKHC") for its alleged failqre to comply with this section. Article V,
Section 2 ofthe ArnC states that the Co-Signers to the ATHC "will c01l1plywith the
Indian and Alaska Native preference provisions ofscctions 7(b) and 7(c) ofthe
ISDEAA."I

I Section 7(b) and (c) of the ISDEAA provides that:

(b) Preference requirements for wages and grants

}uJ,y contract, subcontract, grant, or subgrant pursuant to this subchapter,
the Act ofApril 16, 1934 (48 Stat. 596). as amended [25 U.S.C.A. § 452
et seq.), or any other Act authorizing Federal contracts with or grants to
Indian organizations or for the benefit ofJndians, shall require that to the
greatest exte:nt feuible--

(1) preferences and opportunities for training and employment in
connection with. the administration ofsuch contracts or grants shall be
given to Indians; and

(2) preference in the award ofsubcontracts and subgnmts in connection
with the administration of such contracts or grants shall be given to Indian
organizations and to Indian-owned economic enterprises as defined in
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The Village a11e&es that YKHC violated Article V. Section 2 oftbe ATHC whell.
it awarded a telecommunications service contract to General Communications. Inc.
("Gel") and failed to comply with a request frorn Unicorn Inc., a "Native-owned
telecommunications company operating in the Yukon-Kuskokwim delta region," for
information conccming the contract when YKHC solicited bids. Your letter states that
"Unicorn, Inc. is a subsidiary ofUnited Utilities, Inc., which is owned by the Sea Lion
Corporation, the Native Corporation for Hooper Bay." Your letter does not state what
connection the Native Village ofHooper Bay or its tribal members has with the Sea Lion
Corporation. .

In your letter, you further state that "under 25 C.F.R. § 90.218(a)(2)&(3), the
reliefHooper Bay seeks is as follows: (1) A determination that the telemedicinc contract
between YKHC and GCI is a subcontract under the ATHC; (2) An interpretation that
Article V, Section 2 ofthe ATHC required YKHC to afford Native pteferences in the
procurement of the telmnedicine contract awarded to GCI; (3) A determination that
Native preference is also required under the Telecommunications Act. becanse it is an
Act authorizing Federal contracts with or grants to Indian organizations for the benefit of
Indians; (4) A determination that YKHC hilll violated its own procurement policies and
the Indian preference provisiOns of the ATHC; and (5) keassumption of the telcmedicine
fimctions of the YKHC compact as permitted under 25 C.F.R. § 900.248-.256 unless
YKHC affords Indian preference and reduces the cost of the telemedicine contract. As
such, this is not a request for monetary damages or for any amount due from the federal
government under 25 C.F.R. § 900.220."

While the AANHS sympathizes with your situation as. described in your letter, we
have no authority under the ATHC, the Indian SelfDetermination and Education
Assistance Act, as amended (''the !SDEAA'') or the CDA to intercede on the Village's
behalf. As we explain in the discussion below, the Village cannot llBsert a claim under
the CDA because the Village is not a party to the ATHC.. Further, the ISDEAA <iDes not
give the Indian Health Service the authority to resolve disputes between the Co-Signers

section 1452 ofthis title.

(c) Self-determination contract

Notwithstanding subsections (a) and (b) of~ section, with respect to any
self-determination contrllct, or portion ofaself-determination contrae~

that is intended to benefit one tribe, the tribal employment or contract
preference laws adopted by such tribe shall govern with respect to the
administration ofthe contract or portion of the contract.

25 U,S.C. 450e(b).
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based upon alleged violations of the provisions of the Amc. Such authority cannot be
created by a contractual agreement when it does not already exist in the statute.

1. The ViI.'s Claim Under the CoDtra.c[ Disputes Act.

The Village relies on the regulations set forth at 2S C.F.R. Part 900, Subpart N as
authority for making a claim under the Contract Disputes Act (CDA). However, your
claim does not cOU1Jily with the requirements of the CDA or these regulations. Both the
CDA and the regulations you rely on explicitiy state that only "contractors" may assert
claims against the Federal government. 43 U.S.C. § 605; 25 C.F.R. 900.220( c)). A
claim under the CDA must be a "written demand by one ofthe contracting partics." 25
C.F. R. § 900.218 (a).

You assert that the Village ''is a Signatory Tribe and Tribal Co-Signer to the
A1a.ska Tribal Health Compact ("ATHCj purSlWlt to tribal resolution No. 94-28." Such
resolutions are required under the ISDEAA for a tribal organization to provide setvices to
another tribe pursuant to a Self Governance compact. 25 U.S.C. § 450f(a.)(1). However,
we do not agree that the Villa.ge is a Co-Signer to the ATHC or acontracting party for the
purpose of asserting a claim against the federal govermnent under the CDA. On the
contrary, YKIiC is the Co-Signer to the ATHC and the contractual agreement set forth in
the compact is between the Federal government and the tribal organizations that sign the
compact. The Village's resolution allows YKHCto provide programs. functions,
services and activities that would otherwise have been provided by the IHS to the
Village. The resolution does not make the Village a Co-Signer to the ArnC.

Further, the ATHC describes a "signatory tnbe" to the compact as follows:

WHEREAS, it is the intent of certain Alaska Native Tribes to
collectively enter into a single Compact with the SectIltary. To carry out
that intent, such Tribes (hereafter referred to lIS signatory Tribes) enter
into this Compact either byindividual signature or by means ofa
delegation of signature authority as authonz;ed by resolution ofthe Tribal
government. Such resolutions are attached' as Exhibit "A".

See "Alaska Tribal Health Compact," at 6, enclosed. Instead of entering into a compact
or contract directly with the IHS, the Village chose to participate in a Self Governance
program by delegating to YKHC, through the mellllll of a resolution, its right under the
ISDEAA to contract directly with the government. The ISDEAAsupports this
distitlction in contractual relationships. For example, Section 503(2) ofTitle Vafrne
ISDEAA would allow the Village to withdraw its delegation from YKHC and then enter
into the ATHC and a funding agreement directly with the federal government under 25
U.S.C. 458aaa-5(g). 25 U.S.C. § 458aaa-2. The Village would then become a
"contractor" Cor the purposes of the CDA with respect to its individual funding
agreement and the ATHC once it signed the compact. In the presen.t circumstances, the
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Village may have a cause of action against YKHC as a third party beneficiary of the
ATHC based IlJlOIl the resolution the Village gave YKHC. But the Village's resolution
does not create a privity ofcontract with the federal government for CDA purposes:

The Intmor Board of Contract Appeals, the tribuoal that has jurisdiction over
contractor appeals from Indian SelfDetermination CODtraet& under the CDA. has held
that only parties who have contracted with the federal government may assert a claim
under the CDA. 25 U.S.C. § 4S0m-l(d). ~ Appeal of the Superior Tjmber Co.. mc..
(lBCAAugust 14, 2000) at41 and fn 12 ("[t]he fact that one maybe a third party
beneficiary of another's contract with the Government is not the equivalent ofbeing a
'contractor under a contract ... with the Government'. '') and BAJA Application ofSCL
Materials and Equipmet1t CQ.. (lBCA September 18, 1998) at 4 (''(c)ontractors lIl'e
entitled to appeal only ifthey are in privity of contract with the Government ...
subcontractors cannot file either direct contract claims against the Government under the
Contract Disputes Act or Contract Disputes Act Appeals to a board ofcontract appeals.")
enclosed. The Federal Circuit Court ofAppeals has held likewise. B.a. Mitchell
CoI!Struction Co. v. Danzig. 175 F.3d 1369, 1370 (Fed Cir 1999); Erichnu Air Crane
Co. of Washington. Inc. v. United States. 731 F.2d 810, 812 (Fed Cir 1980)!<lli!!g United
States v. Johnson Conttols, 713 F.2d 1541, 1550-52 (Fed Cir 1983) ("[t)he government
consents to be sued ouly by those with whom it bas privity of contract, which it does not
have with subcontractors.").

Moreover, federal regulatiQns state that a claim against the federBl government
under the CDA must either be for monetaty damages, adjustment Qr interpretation ofthe
CQntract tenns, Qr any other claim relating to the contract. 25 C.F.R. § 900.218. Your
letter states that your claim "is not a request for monetary damages or fQr any amount due
from the federal government under 25 C.F.R. 900.220." Nor is the relief you req1Ie8t a
claim relating to the ArnC under 25 C.F.R. 900.218(3). Nothing i,n the ATHC requires
that the AANHS rescind any part of a Co-Signet's funding agreement for an alleged
failure Qn the part ofthat CQ.Signer to adhere to the native preference requirement in
Article V, Section 2 of the ArnC.. Such a remedy would have to be explicitly agreed
upon by all Qfthe parties to a contract as well as supported by law. Since the Village has
no privity of CQntract with the ms, it has no standing to request an adjustment Qr
interpretation QfArticle V, Section 2 Qfthe ATHC. Therefore, the Village has no basis
for asserting a CDA claim under these regulations.

As already explained, the Village may have a cause of action against YKHC to
which it gave a resQlutiQn in accordance with the ISDEAA. However, such an action is
made even more problematic ifthe Village does not have some type ofownership
relationship with the Sea Lion CorporatiQn.

06/18/02 TUE 19:00 [TX/RX NO 6268]
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2. The Indian Se1fDetermination and Education Assistance Act ond the ArnC:

The ATHC is a compact entered into by YKHC and a number ofother tribal
organizations, referred to in the ATHC as "Co-signers," located in Alaska undllr the
authority of Title V of the ISDEAA, Public Law 106-260, which govClDll tribes
participating in the SelfGovernanceprognun. 25 U.S.C. § 458aaa~ seQ. As already
stated, the Village is not a Co~signer to the ATHC and has no privity ofcontract with the
government for PUJPoses ofmaking a claim under the CDA

Even if the Village was a Co-Signer to the ATHC, its cause of action would be
against its fenow Co-signer, YKHC, not the federal government. First, the fedcm1
government was not the party alleged to have breached the ATHC aIld, second, the
Indian Health Service has no authority under the ISDEAA or any other statute to resolve
disputes between Co-Signers oftha ATHC due to alleged violations of the compact's
provisions.

The federal government fulfined its obligations under the ISDEAA by requiring
that YKHC agree to giving preference to Native Americans in hiring and contracting in
accordance with Section 7(b) of the ISDEAA. 251J.S.C. 4S0e(b). Because YKHC was
entering into subcontracts under its own procurement system, it had the obligation under
the ISDEAA to give the preference. Thus, YKHC is allegedly the breaching party, I10t
themS.

There ia nothing in the statute, regulations at SubpartN ofPart 900. the ATIIC or
the funding agreement with YKHC which gives the IRS the right to resolve this dispute
between the Village and YKHC. Section 507 ofTitle V, entitled "Provisions relating to
the Secretary," gives no aLlthority to the government to resolve such disp\lteB. 25 U.S.C.
§ 458aaa.-6. "Whether or not the Village could assert a claim against YKHC as a. third
party beneficiary of the compact or, funding agreement is not an issue fur the IHS
contracting officer to resolve under the CDA and it implementing regulations.

Furthmnore, federal case law precludes the IIIS from taking such action without
explicit statutory authority. It is an established doctrine offederal administrative law that
an agency cannot exceed the authority granted to it by the enabling~te. MkhisaD
Dep't ofEnyironmenta! Qna1ity y. E.P.A and Navajo Nation, 268 F.3d 1075, 1081- 82,
1087 (D.C. Cir. 2001) ("[I]fthere is no statute conferring anthority. a federal agency has
DOne."), £iling Bowen v. Georgetown Univ. Ho!!p., 488 U,S. 204, 208, 109 S.Ct. 468,
102 L.Ed.2d 493 (1988) and United States v. Mead Corp.. 533 U.S. 218,121 S.Ct. 2164,
2171, 150 L.Ed.2d 292 (2000) ("[w]e hold that administrative implementation ofa
particular statutory provision qualifies for Chevron deference when it appears that
Congress delegated authority to the agency generally to make mles carrying the force of
law...."); Chevron U.S.A. Inc. v. Naturnl ResoUl'Ce§ Defense Council Inc., 467 U.S. 837,
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843-44,104 S.Ct. 2778, 81 L.Ed.2d 694 (1984). Nothing in thC ISDEAAgives the
Indian Health Service the authority to resolve disputes between Co-Signers that ate
solely based upon alleged breaches of the compact by other Co-Signers.

Nor can the illS rC8Ssume YKHC's funding agreement based on the alleged
breach as you suggest. Title V ofthe ISDEAA provides the Indian Health Service with
limited recourse against tribal organizations that violate the terms oftheiI' COlllpacts.
Section 507(a)(2) of Title V lays out a verybigh standard for the Federal government to
meet before it may reassume a SelfGovernance mbe's funding agreement.' 25 U.S.C.A
§ 458aaa-6(a)(2). The circumstances you describe in your letter do llot appear to meet
tl).e threshold requirements forrescissiOll ofYKHC's funding agreement.

2 Section 507 ofritle V of the ISDEAA states:

(2) REASSUMPTION.-

(A) IN GENERAL.-Compacts or funding agreements negotiated between
the Secretary and an Indian tribe shall include a provision authorizing the
Secretary to reassume openition of a program, service, function, or
activity (or portions thereof) and associated funding if there is a specific
finding relative to that program, service. function, or activity (or portion
thereot) of--

(i) imminent endangerment of the public health caused by an act or
omission of the Indian tribe, and the imminent endangerment arises out of
a failure to clU'IY out the compact or funding agreement; or

(ii) gross mismanagement with respect to funds transferred to a mbe by a
compact or funding agreement, as determined by the Secretary in
consultation with the Inspector General, as appropriate.

25 USCA § 458aaa-6(a)(2).
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Sincerely,

Page 7 - Patrick. Lake, President.

3. Conclusion:

For the reason e1plained above. the Village does not meet the requirements to
assert a claim under the CDA or its corresponding regulations at 25 C.F.R. § 900.218~
§!l!l, Consequently, no contracting officer's decision will be forthcoming. Should you
have any questions, please contact Kathleen Bradley-Nader, Assistant Regional Council,
at (206) 615-2275.

ORIGINAL SIGNeD~ !J.i.
04!-ISTOPI1EIt MAN -

Christopher Mandregan, Jr., MPH
Director.
Alaska Area Native Health Service

CC~ David S. Case, Esq. V
Attorney for the Village ofHooper Bay

Duke McCloud
Branch Chief, Public Health Service Division
Office ofthe General Counsel
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CERTIFICATE OF SERVICE

I, Yvette Morgan, hereby certify that the foregoing "Supplement to Petition for Review"

was served this 20th day of June, 2002, by depositing a true copy thereof with the United States

Postal Service, first class postage prepaid, addressed to:

Dorothy Atwood
Chief, Wireline Competition Bureau
Federal Communications Commission
445 12th Street, S.W.
Washington, D.C. 20554

Katherine Schroder
Chief, Telecommunications Access Policy
Division
Federal Communications Commission
445 12th Street, S. W.
Room 5-A426
Washington, D.C. 20554

Mark G. Seifert
Deputy Chief, Telecommunications Access
Policy Division
Common Carrier Bureau
Federal Communications Commission
445 12th Street, S.W.
Washington, D.C. 20554

Eric K. Johnson
Attorney Advisor
Telecommunications Access Policy Division
Federal Communications Commission
445 12'h Street, S.W.
Washington, D.C. 20554

Jane Mago, Esq.
General Counsel
Federal Communications Commission
445 12'h Street, S.W.
Washington, D.C. 20554

Kyle D. Dixon
Legal Advisor
Office ofthe Chairman
Federal Communications Commission
445 12th Street, S.W.
Washington, D.C. 20554

Matthew Brill
Wireline Competition Legal Advisor
Office of Commissioner Abernathy
Federal Communications Commission
445 l2'h Street, S.W.
Washington, D.C. 20554

Jordan Goldstein
Senior Legal Advisor
Office of Commissioner Copps
Federal Communications Commission
445 l2'h Street, S.W.
Washington, D.C. 20554

Sam Feder
Senior Legal Advisor
Office of Commissioner Martin
Federal Communications Commission
445 12th Street, S.W.
Washington, D.C. 20554

D. Scott Barash, Esq.
Vice President & General Counsel
Universal Service Administrative Company
Suite 600
2120 L Street, NW
Washington, D.C. 20037
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Valerie Davidson, Esq.
General Counsel
Yukon-Kuskokwim Health Corporation
829 Chief Eddie Hoffman Highway
Bethel, Alaska, 99559

Lloyd Benton Miller, Esq.
Sonosky, Chambers, Sachse,

Miller & Munson
900 West Fifth Avenue, Suite 700
Anchorage, AK 99501

John T. Nakahata
Harris, Wiltshire & Grannis, LLP
1200 Eighteenth Street, NW.
Washington, D.C. 20036

Gerard J. Waldron, Esq.
Covington & Burling
1201 Pennsylvania Avenue, NW
Washington, DC 20004

Martin M. Weinstein, Esq.
GCI Communications Corporation
2550 Denali Street
Anchorage, AK 99503-2571

Tina M. Pidgeon, Esq.
Drinker Biddle & Reath LLP
1500 K Street, NW
Washington, DC 20005
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