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In the Maiter of HIR O T SECagTam
Amendment of Parts 2 and 25 of the
Commission’s Rules to Permit Operation of
NGSO FSS Systems Co-Frequency with GSO
and Terrestrial Systems in the Ku-band
Frequency Range;

ET Docket No, 98-206
RM-9147
RM-9245

Amendment of the Commission’s Rules to
Authorize Subsidiary Terrestrial Use of the
12.2-12.7 GHz Band by Direct Broadcast
Satellite Licensees and Their Affiliates; and

Applications of Broadwave USA, PDC
Broadband Corporation, and Satellite Receivers,
Ltd. to Provide a Fixed Service in the 12.2-12.7
GHz Band
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PETITION FOR RECONSIDERATION
Pegasus Broadband Corporation (“Pegasus™) by its attorneys hereby urges the
Commuission to reconsider its decision in the above-referenced proceedings dismissing Pegasus’
application.! Pegasus submitted a timely-filed application to provide Multichannel Video

Distribution and Data Service (“MVDDS”) and successfully subjected its technology to testing

' Amendment of Parts 2 and 25 of the Commission’s Rules to Permit Operation of NGSO FSS
Systems Co-Frequency with GSO and Terrestrial Systems in the Ku-band Frequency Range,
Memorandum Opinion and Order and Second Report and Order, ET Docket No. 98-206, FCC
02-116 (May 23, 2002) (“Second MVDDS Order”). Petitions for reconsideration of licensing
decisions with respect to specific parties that are associated or contained in rulemaking
documents are due within 30 days of the release date of the order. See 47 C.F.R. 1.4(b)1) note

1, 1.106(1).
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by MITRE Corporation, in compliance with Section 1012 of the Local TV Act.’ That statute
mandated that, in order to facilitate the rapid deployment of Ku-band terrestrial services, the
Commission limit terrestrial Ku-band applications to those already on file and validated by
independent testing. Moreover, apart from the mandate of the Local TV Act, by limiting the
licensing of MVDDS spectrum to the two qualified entities, the Commission will greatly speed
the introduction of service. Accordingly, the Commission should reinstate Pegasus’ application
and issue licenses expeditiousiy.’
Background

Pegasus Broadband Corporation. Pegasus (and its affiliates) is one of the fastest
growing media companies in the United States. Pegasus has provided television service on three
platforms and has a demonstrated record of successfully deploying competitive services by
building new facilities. At present, Pegasus serves more than 1.4 million Direct Broadcast
Satellite (“DBS”} subscribers in 42 states and is the largest non facilities-based provider of DBS
services in the United States. Pegasus also operates or programs eleven television stations

serving more than two million television households in smaller markets. Additionally, Pegasus

? See Launching Our Communities Access to Local Television Act of 2000, Pub. L. No. 106-
553, App. B, Tit. X §1012, 114 State. 2762 (*Local TV Act”).

* To the extent necessary, Pegasus also requests reinstatement and grant of its waiver requests.
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holds a license to provide Ka-band geostationary orbit fixed-satellite service® and has submitted
applications to provide broadcasting-satellite service in the 17.3-17.8 GHz band.’

Applications to provide terrestrial service. On April 18, 2000, Pegasus filed an
application to provide terrestrial service in the Ku band.® That application was placed on public
notice by the Commission.” On December 8, 2000, the Commission released the First MVDDS
Order making a threshold determination to allocate spectrum for MVDDS systems in the Ku
band.?

Shortly after release of the First MVDDS Order, Congress-—concerned about delays in
the Commission’s licensing process—enacted legislation mandating that the Commission within

a 60-day period provide for independent testing of the then-pending MVDDS applications.’

¥ See In the Matter of Pegasus Development Corporation, 16 FCC Red 14378 (2001).

> See Pegasus Development DBS Corporation, Application for Authority to Construct, Launch,
and Operate a System of Direct Broadcast Satellites in the Broadcasting Satellite Service (March
21, 2002).

% See PDC Broadband Corporation, Application for License to Provide New Terrestrial Transport
Service in the 12.2-12.7 GHz Band (Apni 18, 2000).

7 See Public Notice, DA 00-1841 (August 14, 2000).

® See Amendment of Parts 2 and 25 of the Commission’s Rules to Permit Operation of NGSO
FSS Systems Co-Frequency with GSO and Terrestrial Systems in the Ku-band Freguency Range,
First Report and Order and Further Notice of Proposed Rulemaking, 16 FCC Rcd 4096, at 9325,
328 (December 8, 2002) (“First MVDDS Order”). The Commission also requested comments
on its proposed technical service rules and licensing rules. See id. at §9259-317.

? The relevant language of the statute provides as follows:

{a) Testing for Harmful Interference.~The Federal
Communications Commission shall provide for an independent
technical demnonstration of any terrestrial service technology
proposed by any entity that has filed an application to provide




{There were three pending applications, submitted by Pegasus, Northpoint Technology, Ltd., and
Satellite Receivers, Ltd. (“SRL™),)"" The Commission selected MITRE Corporation to conduct
those tests.!! Pegasus and Northpoint participated in the tests.'”” MITRE concluded that the two
companies’ technology could be deployed without causing harmtul interference to users of other

services in the band.”

terrestrial service in the [Ku band] to determine whether the
terrestrial service technology proposed to be provided by that
entity will cause harmful interference to any direct broadcast
satellite service.

{(b) Technical Demonstration.~In order to satisfy the requirement
of subsection (a) for any pending application, the Commission
shall select an engineering firm or other qualified entity ... to
perform the techmcal demonstration or analysis. The
demonstration shall be concluded within 60 days after the date of
enactment of this Act and shall be subject to public notice and
comment for not more than 30 days thereafter.

Local TV Act, at §1012.

' See Broadwave Albany, L.L.C. ef al., Application for License to Provide a New Terrestrial
Transport Service in the 12.2-12.7 GHz Band (Jan. 8, 1999); Satellite Receivers, Ltd.,
Application for Licenses to Provide Terrestrial Television Broadcast and Data Services in the
12.2-12.7 GHz Band in linois, Indiana, Jowa, Michigan, Minnesota, and Wisconsin (August 25,
2000).

't See MITRE Corporation Report, Analysis of Potential Harmful Interference to DBS from
Proposed Terrestrial Services in the 12.2—12.7 GHz Band (April 23, 2001) (“MITRE Report™).

2 See, e.g., MITRE Report, at 6-4, B-58 (commenting on the effectiveness of certain of Pegasus’
proposals). SRL did not participate in the MITRE testing. See Letter from Nathaniel J. Hardy to
James W. Marshall (January 31, 2001).

13 See MITRE Report, at 6-1.




In the Spring of 2001, Pegasus and others submitted filings in the MVDDS proceeding,
responding to both the Commission’s First MVDDS Order and to the MITRE report." In its
filings, Pegasus stated its amenability to the Commission’s suggestion of limiting MVDDS
applications to those received by the Commission as of the date of the First MVDDS Order and
noted that such a result would be consistent with the Local TV Act and the goal to facilitate the
rapid deployment of services."> Northpoint in its filings argued more directly that the Local TV
Act established a cut-off and precluded the Commission from accepting any new, mutually
exclusive apqz)lica‘[ions.'6

In April 2002, the Commission tssued the Second MVDDS Order which, inter alia,
dismissed, as premature, the applications of Pegasus, Northpoint, and SRL.!” The Commission
also adopted competitive bidding procedures and, pursuant to the order, announced an auction
date of February 12, 2003, for which any interested party could apply to provide MVDDS.'® In
interpreting the statute, the Commission reasoned that the requirement to complete testing of

MVDDS technologies within 60 days of enactment of the Local TV Act did not preclude the

14 See, e.g., Pegasus Broadband Corporation, Comments (March 12, 2001) (“Pegasus MVDDS
Comments”); Pegasus Broadband Corporation, Reply Comments to MITRE Report (May 23,
2001) (“Pegasus MITRE Reply Comments™).

13 See Pegasus MVDDS Comments, at 21 (March 12, 2001).

16 See Northpoint Technology, Ltd. and Broadwave USA, Inc., Comments on MITRE
Corporation Report, at 6-12 {(May 15, 2001); Letter from J.C. Rozendaal to Magalie Roman
Salas (September 19, 2001); see also Second MVDDS Order, at §246.

' See Second MVDDS Order, at 1214, 269-71. The Commission also denied the associated
waiver requests. See id. at §§215-228.

8 See also Public Notice, DA 02-1258 (May 24, 2002).




Commission from accepting later-filed applications that had not met the timeliness requirements
of participating in the MITRE testing. Second MVDDS Order, at §4230, 246. The Commission
supported this interpretation by examining what it called the “internal structure” of Section 1012.
Id. at§230. The Commission also found that if Congress had intended to create a cut-off, it
would have done so more explicitly. /d. at 9246.
Discussion

The Commission’s decision dismissing the applications of Pegasus and others is
inconsistent with the intent and language of Section 1012 of the Local TV Act. The statute
requires the Commission to limit MVDDS licensing to those then-pending applicants that
successfully participated in the independent testing. Section 1012(a) expressly states that testing
is required and is applicable only to “any entity that has filed an application to provide terrestrial
service.”"? Congress did not address what future applicants would need to do, presumably
because it did not anticipate that there would be any such future applicants.

The Commission’s interpretation of the statute ignores this plain meaning and frustrates
the intent of Congress. The Commission claims that its interpretation is “grounded in the

internal structure”™®

of the statute, but the more logical internal structure is the simpler, more
obvious one, that Congress was mstructing the Commission to make decisions based on the
applications that had been filed at the time. Nothing could be simpler or more effective in

producing a set of qualified licensees capable of quickly providing service to the public. The

more strained interpretation chosen in the Second MVDDS Order, produces a much different

% Local TV Act, at §1012(a).

2 Second MYDDS Order, at J231.




result. It delays the licensing for many months and then leaves open the possibility that further
proceedings will be needed before additional independent tests of new technologies can be
completed and reviewed. Congress did not need to be any more explicit. (If Congress had
intended the Commission to continue to accept later-filed applications, it could have been more
gxplicit regarding that requirement as well.) That Congress was not more explicit should not
interfere with the commmon sense reading of the statute.

Accordingly, the Commission should reconsider its decision, reinstate Pegasus’
application, and issue licenses expeditiously.

Respectfully submitted,

PEGASUS BROADBAND CORPORATION

By: %%/%
BliceD./Tacobs
Tony Lin
SHAW PITTMAN
2300 N Street, N.W.
Washington, D.C. 20037

(202) 663-8000

Its Attorneys

June 24, 2002




CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing PETITION FOR
RECONSIDERATION was sent by first-class mail, postage prepaid, on June 24, 2002 to the

following:

NORTHPOINT TECHNOLOGY, LTD.

AND BROADWAVE USA, INC

J.C. Rozendaal

Kellogg, Huber, Hansen, Todd & Evans,
P.LL.C.

Sumner Square

1615 M Street, N.W., Suite 400
Washington, DC 20036- 3209

ASSOCIATION OF AMERICA'S PUBLIC
TELEVISION STATIONS

Marilyn Mohrman-Gillis

Lonna M. Thompson

Andrew D Cotlar

Association of America's Public Television
Stations

1350 Connecticut Avenue, N.W., Suite 200
Washington, DC 20036

AT&T CORPORATION

Mark C. Rosenblum

Stephen C. Garavito

James W. Grudus

AT&T Corporation

295 North Maple Avenue, Room 1126 M1
Baskin Ridge, NJ 07920

THE BOEING COMPANY

Bruce A, Olcott

David A. Nall

Stephen J. Duall

Squire, Sanders & Dempsey, LLP
1201 Pennsylvania Avenue, N.W.
Washington, DC 20044-0407

SATELLITE RECEIVERS, LTD.

Nathaniel J. Hardy

Irwin, Campbell & Tannewald, PC

1730 Rhode Island Avenue, N.W., Suite 200
Washington, DC 20036

NATIONAL INDIAN TELECOMMUNICATIONS
INSTITUTE

James A. Casey

10852 Oak Green Court

Burke, VA 22105

NATIONAL RURAL TELECOMMUNICATIONS
COOPERATIVE

Jack Richards

Kevin G. Rupy

Keller & Heckman, LLP

1001 G Street, N.W.

Washington, DC 20001

PANAMSAT CORPORATION

Joseph A. Godles

Goldberg, Godles, Weiner & Wright
19" Street, N.W.

Washington, DC 20036



ConNuS COMMUNICATIONS
David A. Jones

Hubbard Broadcasting Inc.
3415 University Avenue
St. Paul, MN 55114

CONSUMERS UNION, CONSUMER FEDERATION
OF AMERICA, LEADERSHIP CONFERENCE ON
C1viL RIGHTS, CENTER FOR MEDIA EDUCATION
LEAGUE OF UNITED LATIN AMERICA CITIZENS,
THE MEDIA ACCESS PROJECT

Chris Murray

1666 Connecticut Avenue, N.W., Suite 310
Washmgton, DC 20009

DIRECTV, INC.

James H. Barker, 111

Latham & Watkins

1001 Pennsylvania Avenue, N.W., Suite 1300
Washington, DC 20004-2505

ECHOSTAR SATELLITE CORPORAYION
Pantelis Michalopoulos

Sreptoe & Johnson L.L.P.

1330 Connecticut Avenue, N.W.
Washington, DC 20036

GRAY COMMUNICATIONS SYSTEMS, INC.
Robert A. Beizer

1201 New York Avenue, N.W. # 1000
Washington, DC 20005

HUGHES COMMUNICATIONS, INC.
Gary M. Epstein

John P. Janka

Arthur 8. Landerholm

Latham & Watkins

555 Eleven Street, N.W., Suite 100
Washington, DC 20004

PAXSON COMMUNICATIONS

William L. Watson

Paxson Communications Corporation ‘
601 Clearwater Park Road

West Paim Beach, FL. 33401-6233

RURAL TELECOMMUNICATIONS GROUP ‘
Caressa D, Bennet

Brent Werngardt ‘
Kelvin Reaves

1000 Vermont Avenue, N.W.

Washington, DC 20005 ‘

SATELLITE BROADCASTING AND

COMMUNICATIONS ASSOCIATION

Marvin Rosenberg ‘
Holland & Knight, LLP

2099 Pennsylvania Avenue, N.W., Suite 100
Washington, DC 20006-6801 ‘

SECOND GENERATION OF [Owa ‘
David Tillotson

Second Generation of Towa, Ltd.

3421 M Streetm N.W. #1739 ‘
Washington, DC 20007

SKYBRIDGE, L.L.C. ‘
Jefrey H. Olson

Dianne C. Gaylor

Paul, Wiess, Rifkind, Wahrton & Carrison ‘
1615 1. Street, N.W.

Washington, DC 20036

SKYTOWER, INC. ‘
Jonathan Epstein

Holland & Knight, LLP

2099 Pennsylvania Avenue, N. W, ‘
Suite 100

Washington, DC 20006-6801 ‘
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JOINT BROADCASTERS (BENEDIK
BROADCASTING CORPORATION,
CORRIDOR TELEVISION, L.L.P., EAGLE Il
BROADCASTING, L.L.C.,

GRANITE BROADCASTING CORPORATION, LIN
TELEVISION CORPORATION)

Johathan D. Blake

Jennifer A. Johnson

Russell D, Jessee

Covington & Burling

120} Pennsylvania Avenue, N.W.
Washington, DC 20004

MDS AMERICA, INC.

Nancy K. Spooner

Swidler Berlin Shereff Friedman, L.1.P.
The Washington Harbor

3000 K Street, N.W., Suite 300
Washington, DC 20007-5116

MINORITY MEDIA AND TELECOMMUNICATIONS
COUNCIL

David Honig

Rhonda Robinson

Minority Media and Telecommunications
Council

3636 16" Street, Suite BG-54

NATIONAL ASSOCIATION OF BLACK OWNED
BROADCASTERS

James L. Winston

Lois E, Wright

National Association of Black Owned
Broadcasters

1155 Connecticut Avenue, N.W_,Suite 600
Washington, DC 20036

SOCIETY OF BROADCAST ENGINEERS, INC,
Christopher D. Imlay

Booth, Freret, Imlay & Tepper

5101 Wisconsin Avenue, N.W.

Suite 307

Washington, DC 20016

VIRTUAL GEOSATELLITE

Stephen D. Baruch

Raul R. Rodriguez

Leventhal, Senter & Lerman, PLLC
2000 K Street, N.'W.

Suite 600

Washington, DC 20006

TELESAT CANADA
Paul Bush

Telesat Canada
1601 Telesat Court
Gloucester, ON
Canada K1B 5P4

NATIONAL ASSOCIATION OF BROADCASTERS
Henry L. Baumann

Benjamin F. P. Ivins

Ann W. Zuvekas

National Association of Broadcasters

1771 N Street, NNW.

Washington, DC 20036
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