


STATE OF NEW YORK et
PUBLIC SERVICE COMMISSION Rt

- CASE 00-C-0897 - Complaint of AT&T Communications of New York,
Inc. Against Bell Atlantic-New York Concerning
Bell Atlantic-New York’'s Management of the

Primary Interexchange Carrier (PIC) Program.

- CASE 00-C-0188 - Proceeding on Motion of the Commission to
Examine the Migration of Customers Between
Local Carriers.

NOTICE SOLICITING COMMENTS

{Issued March 23, 2001)

The Commission issued an COrder to Show Cause,
Requesting Comments and Closing Cases in these prcceedings on
¥arch 23, 2001. Pursuant to that order, interested parties are
invited to file comments regarding proposed changes or
alternatives to the current system by which Verizon New York
Inc. administers its Primary Interexchange Carrier (PIC) freeze
prooram, including application of such a freeze program to
customers’ choice of a local service provider. The order sets
forth in more detail the specific concerns and issues that
should be addressed by parties in thelir proposals.

Parties who wish toc be placed on a service list for
receipt of comments of other parties must so notify the
Secretary to the Commission in writing by April 6, 2001.
Parties may fax their request to 518-474-9842 but are asked to
follow up with a mailed copy as well. The service list will
appear on the Commission's Website located at

http://www.dps.state.ny.us® on or about April 12, 2001.

From the Home Page, select “Commission Documents” to reach the
PSC File Room. The service 1ist can be retrieved by submitting a
search, using either case number as a search term, or by perusing
documents listed chronclogically under “Latest Filings."*
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CASES 00-C-0897 and 00-C-0188

Fifteen (15) copies of initial and reply comments
should be filed with Janet Hand Deixler, Secretary, New York
Public Service Commission, Three Empire State Plaza, Albany, New
York 12223-1350, and served on all parties on the service list.
Initial comments are due in hand no later than May 1, 2001.
Repliy comments, should be limited to addressing matters raised
in the May 1, 2001 comments, and are due on or before May 25,

2001 and may be served by mailing on that date.

(SIGNED) JANET HAND DEIXLER
Secretary
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United States Court of Appeals,
District of Columbia Circuit.

AT&T CORPORATION, Appellant,
V.
FEDERAL COMMUNICATIONS COMMISSION,
Appellee.
Bell Atluntic, US West Communications, Inc., Public
Service Commission of the
State of New York, et al., Intervenors.

Nos. 99-1538 & 99-1540,

Argued April 24, 2000.
Decided Aug. 1, 2000,

Providers of telecommunications services appealed
Federal Communications Commission (FCC) order,
15_F.C.C.R. 3953, approving application by Bell
operating company (BOC) to provide in-region long
distance service in New York. The Court of Appeals,
Tatel, Circuit Judge, held that: (1) rates established
by state public service commission for switches,
venee grade local leops, and Digital Subscriber Line
(DSL) conditioming did not violate TELRIC (total
clement long-run incremental cost} principles; (2)
BOC  provided competitors with  adequate
nondiscriminatory access o DSL-capable loops and
vonce grade, hol cut loops; (3) providers could not
collaterally attack separate FCC order permitling
restrictions ptaced by BOC on use of certain
combinations of unbundled network elements by
competitors; and (4) method proposed by BOC for
handling calls requesting new service or changes to
existing service did not improperly discriminate
between BOC's long distance affiliate and other
providers of long distance service.

Affirmed.

West Headnotes

{1] Telecommunications €263
372k263 Most Cited Cases

Court of Appeals reviews Federal Communications
Commission (FCC) determinations thal state pricing
decisions, in relation (o provision of access to local
network by Bell operating company (BOC), comply
with TELRIC (total element long-run incremental
cost) principles pursuant to the arbitrary and
caprivious standard; highly deferential, that standard
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presumes the validity of agency action, requiring
Court to determine whether the agency has
considered the relevant factors and articulated a
rational connection between the facts found and the
choice made, and Court of Appeals may reverse only
if the agency's decision is not supported by
substantial evidence, or the agency has made a clear
error in judgment. 3 USCA. §  TF06(2)A);
Telecommunications Act of 1996, 47 U.S.CA. §
271.

[2] Telecommunications €263
372k262 Most Cited Cases

Although Court of Appeals gives substantial
deference to Federal Communications Commission
(FCC) decision approving application of Bell
operating company (BOC) to provide in-region long-
distance service, this does nol mean that Court's
review is toothless but merely that Court must be
very cautious in entertaining an invitation to reverse.
Telecommunications Act of 1996, 47 US.C.A. §
271.

[3] Telecommunications €267
372267 Most Cited Cases

Rate established by state public service commission
for access to Bell operating company (BOC) switches
by competitors in the local exchange market did not
violate TELRIC (total element long-run incremental
cost) principles, for purpose of BOC's application to
provide in-region long distance service, even if
commission did not account for discounts received by
BOC on purchase of switching equipment, and rates
included costs of "growth additions" to existing
switches as well as costs of new switches, since
discounting was merely one factor in rate
determination analysis, commission indicated intent
to reexamine switching discounts, and "growth
addition” issue was largely a corollary of the
discounting issue. Telecommunications Act of 1996,
47USCA. § 271,

[4] Telecommunications €267
372k267 Most Cited Cases

Rate established by state public service commission
for access to voice grade local loops of Bell operating
company (BOC) by competitors in the local exchange
market did not violate TELRIC (total element long-
run incremental cost) principles, for purpose of
BOC's apphcation to provide in-region long distance
service, as underlying assumption that feeder portion
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of Toop would always use optical fiber, rather than
copper, was supported by evidence as to superiority
of fiber.  Telecommunications Act of 1996, 47

US.CA. § 271

[5] Telecommunications €267
372k267 Most Cited Cases

Use ol interim rate established by state public service
commission for conditioning of Bell operating
company (BOC) loops to make them Digital
Subscriber  Line (DSL) compatible and  thus
accessible by competitors in the local exchange
markel did not vielate TELRIC (total element long-

run incremental cost} principles, for purpose of

BOC's application to provide in- region long distance
service. as conditioning of DSL loops was relatively
new issue, interim rates applied 1o small percentage
of loops, and approvals could not always reflect rapid
advances  in technology, in view of Federal
Communications Commisston (FCC) deadline for
acting on BOC's application. Telecommunications
Act of 1996, 47 US.CA. § § 271, 271 2)B)i),

(dy3).

[6] Teleccommunications €267
372k267 Most Cited Cages

Federal Communications Commission (FCC) could
reasonably interpret statutory checklist item requiring
Beil operating company (BOC) that seeks to provide
in- region long distance service to show that BOC
provides competitors with nondiscriminatery access
to network elements, including local loops and local
foop transmission, as requiring only satisfactory
showing as to overall loop performance, not as to
individual types of toops such as Digital Subscriber
Line {DSL) capable loops, especially since demand
tor DSL loops had only recently surfaced and such
loops represented only small fraction of unbundled
loops. Telecommunications Act of 1996, 47
US.CA § 271{cH2XBIii,iv).

[7] Telecommunications €267
372267 Most Cited Cases

Federal Communications Commission could require
Bell operating company (BOC) to show only that its
performance of voice grade, hot cut loops offered
efficient competitor a meaningful opportunity to
compete in the local exchange market, 1o satisfy
requirenient that BOC provide nondiscriminatory
access 1o network elements in order to be approved
for providing in-region long distance service, rather

than showing that BOC was providing hot cuts with
least amount of service disruption and missed
appointments that was technically and commerciatly
feasible.  Telecommunications Act of 1996, 47
US.CA. § 27 H{ecH)BYii, iv).

[8] Telecommunications @267
372k267 Most Cited Cases

Beil operating company (BOC) made adequate
showing that it provided competitors with
nondiscriminatory access to voice grade, hot cut
loops, as required for Federal Communications
Commission (FCC) approval of BOC's application (o
provide in-region long distance services, in view of
FCC's findings that BOC completed over 90% of hot
cuts within a specified period of time, that fewer than
5% resulled in service outages, and that fewer than
2% of hot cut lines reported installation troubles,
notwithstanding Department of Justice determination
that BOC's hot cut performance was unacceptable,
Telecommunications Act of 1996, 47 US.C.A. §
271 (2B, iv).

[9] Telecommunications €267
372k267 Most Cited Cases

Competitor could not collaterally attack Federal
Communications Commission (FCC) order
permitting restrictions placed by Bell operating
company (BOC) on use of certain combinations of
unbundled network elements by competitors in local
exchange market, in proceeding on BOC's application
seeking approval to provide in-region long distance
services, despite claim that restrictions precluded
FCC from finding that BOC provided requisite
nondiscriminatory access 1o network clements,
Telecommunications Act of 1996, 47 USCA. § §
251(c)(3), 271 ()EHBIGD, (dHIWAN).

{10] Telecommunications €267
372k267 Most Cited Cases

Method proposed by Bell operating company (BOC)
for handling calis requesting new service or changes
to existing service, by which BOC would market its
affiliate’s service before offering to read names of

other long distance carriers, did not improperly
discriminate between BOC's long distance affiliate
and other providers of long distance service, as
statute permitted BOCs to engage in joint marketing,
and BOC was not required to follow prior practice of
reading list of all long distance carriers, including
themselves, in alphabetical order.
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Telecommunications Act of 1996, 47 US.CA. &
272(c)00 3, (g2, 3).

*609 **25  Appeals of An Order of the
FederalCommunications Commission.

*610 *#26 David W. Carpenter argued the cause for
appellants.  With him on the briefs were Mark E,
Huddad, Peter  D.  Keisler, Daniel  Meron,
Washington. DC, Mark C. Rosenblum, Rev E.
Hoffinger, Basking Ridge, NJ, and Jonathan Jacob
Nadler, Washington, DC.

Randall B. Lowe, Renee R. Crittendon, Russell M.
Blaw. Mark I, Tavber, Michael D. Havs, 1. G.

were  on  the briefs for intervenors  Prism
Communication Services, RCN Telecom Services,
Competitive  Telecommunications  Commission,
Close Call America, Inc., and Global NAPs, Inc.

Jonathan E. Nucchterlein, Washington, DC, Deputy
General Counsel, Federal Communications
Commission, argued the cause for appellee.  With
him on the brici were Christopher J. Wright, General
Counsel, Spokane, WA, John E. Ingle, Deputy
Associate General Counsel, and James M. Carr,
Washington, DC, Counsel. Joel Marcus, Counsel,
Washington, DC, entered an appearance.

Michael E. Glover, New York Cily, argued the cause
for intervenors Bell Atlantic and U § West
Communications, Inc.  With him on the brief were
Mark .. Evans, Henk Brands, William T. Lake, Lynn
R. Charytan, Washington, DC, Dan_L. Poolc,
Englewood, CO, and Robert B, McKenna, Jr.,
Denver, CO. John H. Harwood, 11, Washington, DC,
entered an appearance.

Lawrence G. Malone, Pasedena, TX, and Jonathan
D._FEeinberg, Albany, NY, were on the brief for
intervenor Public Service Commission of the State of
New York.

Before:  RANDQLPH, TATEL and GARLAND,
Circuit Judges,

Opinion for the Court filed by Circuit Judge TATEL.

TATEL. Circuit Judge.

Appellants challenge the Federal Communications
Commission's approval of an application by Bell
Atlantic to provide long distance service in New
York, arguing that the company failed to implement
two elements of a fourleen-point competitive
checklist prescribed by the Telecommunications Act
of 1996. The FCC's approval of Bell Atlantic's
application was the first time since the 1982 break-up
of AT&T that a Bell operating company received
regulatory permission to offer long distance service
in a state where it provides local telephone service.
Finding no defect in the Commission's analysis, we
affirm in all respects.

I

Historically, local telephone companies operated as
monopolies. "States typically granted an exclusive
franchise in each local service area to a local
exchange carrier (LEC), which owned, among other
things, the local loops (wires connecting telephones
1o switches), the switches {equipment directing calls
to their destinations}, and the transport trunks (wires
carrying calls between switches) that constituie a
local exchange network." AT&T Corp. v. lowa
Utilities Bd., 525 11.5. 366, 119 §,.Ct. 721, 726, 142
L.Ed.2d 835 (1999).  For the better part of the
twentieth  century, appellant AT&T Corporation
provided most local and long distance phene service
throughout the country,

In 1974, the United States filed an antitrust action
against AT&T alleging “monopolization by the
defendants with respect to a broad variety of
telecommunications services and equipment in
violation of section 2 of the Sherman Act." United
States v. American Tel. and Tel, Co., 552 F.Supp.
131, 139 (D.D.C.1982), affd sub nom. Maryland v.
United States, 460 U.S. 1001, 103 S.Ct. 12440, 75
L.Ed.2d 472 (1983). Following scveral years of
discovery and nearly a full year of trial, AT&T and
the government settled. Known as the Modification
of Final #611 #*27 Judgment ("MF]"), the resulting
consent decree required AT&T to divest itself of the
twenty-two Bell operating companies, or "BOCs,"
that provided local telephone service.

Consolidated into seven regional holding companics
(four today as a result of mergers), the BOCs
continued to have a monopoly in local phone service
in their respective service areas. Because "there are
many ways in which the company controlling the
local exchange monopoly could discriminate against
competitors in the interexchange [long distance]
market," the MFJ protibited BOCs from offcring so-
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called "interLATA" or long distance service. AT&T,
552 F.Supp. at 188, The MFJ left open the
possibility that BOCs could someday provide long
distance service, but only if they "los[t] the ability to
leverage their monopoly power into the competitive
[long distance]l markets," either "as a result of
technological developments which eliminate the
[BOCs'] local exchange monopoly or from changes in
the structures of the compelitive markets.” /d. at 194,
No BOC ever obtained permission to provide long
distance telephone service under the MF]J,

This  regulatory landscape remained  largely
unchanged until Congress enacted the
Telecommunications Act of 1996, PubL. No. 104-
104, 110 Stat. 36. That Act fundamentally
restructured local tetephone markets by ending the
BOCs' local monopoly.  Designed (o "open[ | ali
telecommunications markets Lo competition,” the Act
established "a pro-competitive, de-regulatory national
policy framework” that sought to eliminate the
barriers that competitive local exchange carriers,
known as "CLECs," faced in offering local telephone
scrvice. 8. Conf, Rep. No. 230, 104th Cong., 2d
Sess. [ (1996). To this end, the 1996 Act requires
BOCs to offer CLECs access to their local telephone
networks in three ways: by selling local telephone
services 1o competitors at wholesale rates for resale
to end users; by leasing network elements to
competitors on an  unbundled basis;  and by
interconnecling a requesting competitor's network
with their own. See 47 U.S.C. § 251(c)23-(4). The
1996 Act requires BOCs to offer the latter two
services on "rates, terms, and conditions that are just,
reasonable, and nondiscriminatory.” Id. §
251 (e H2HD), {cx(3).  Through any of these three
routes. CLECs may offer local phone service in
competition with BOCs.

Added by the 1996 Act, section 252 of the
Comnumnications Act of 1934 established procedures
for CLECs to request and obtain access to network
elements and other facilities. The requesting carrier
and the BOC "may™ first atiempt to negotiate an
agreement governing the rates, terms, and conditions
under which the CLEC accesses the BOC's facilities.
See id. §  252(a)1). If the parties reach an
agreement, they must submit it 1o the appropriale
state commission for approval.  See id. § 252(a)(1),
(e)(1). If an agrcement is not reached, section 252
direets the state commission (o arbitrate and resolve
the dispute.  fd. § 252(b)(1), (b¥4)C). The state
commiission must "ensure that such resolution and
conditions meet the requirements of section 251" and
"establish any rates for interconnection, services, or

network elements according to subsection {d) of this
section.” Id. & 252(c)1)-(2). Subsection (d)
requires rates to be "based on the cost ... of providing
the interconnection or network element (whichever is
applicable), and { ] nondiscriminatory.” Id. §
252(d)(1)(A).  Subsection (f) permits a BOC to file
with the appropriate stale commission "a statement of
the terms and conditions that such company generally
offers within that State to comply with the
requirements of section 251." [Id. § 252(N1). It
also requires states to review such statements for
compliance with sections 251 and 252(d). Id. §

2532N(2).

Section 601(a)(1) of the 1996 Act frees BOCs from
all restrictions and obligations imposed by the MEJ,
including the prohibition against providing long
distance service. *612 **28 Telecommunications
Act of 1996 § 601(a)(1), Pub.l. No, 104-104, 110
Stat. at 143.  To encourage BOCs to open their
markets to competition as quickly as possible, the Act
permits them to provide "in-region" long distance
service (long distance service originating in a state in
which they offered local service under the MFI) if
they demonstrate thal they have opened their local
markets in that state to competition by fulfilling the
requirements of section 27]. See 47 US.C. §
271(bX 1. BOCs may immediately begin providing
"out-of-region” long distance service (long distance
service originating outside the states in which the
particular BOC offered local service under the MEJ).

See id. § 271(b}2).

Under section 271, a BOC wishing to provide in-
region long distance service must apply to the FCC
for approval. Jd. § 271{(b)(1). Inits application, the
BOC must first demonstrate that it has satisfied either
section 27 1{eX 1M A), known as "Track A,” or section
271{c)1)(B), known as "Track B." To satisfy Track
A, the BOC must show that it has entered into an
agreement to provide access and interconnection (o
"one or more unaffiliated competing providers of
telephone exchange service ... to residential and
business subscribers." fd. § 271{(c¥I)A). If no
such request for access and interconnection has been
made, Track B requires the BOC to show that "a
statement of the terms and conditions that the [BOC]
generally offers 1o provide such access and
interconnection has been approved or permitted to
take cffect by the State commission.” id §

271 (c}1xB).

Once the BOC has shown that it has satisfied either
Track A or Track B, it must establish that its offering
of services 10 CLECs meets the {ourteen

Copr. © West 2002 No Claim to Orig. U.S. Govt. Works




220 F.3d 607

Page 5

2000-2 Trade Cases P 72,984, 21 Communications Reg. (P&F) 66

{Cite as: 220 F.3d 607, 343 U.S.App.D.C. 23)

requirements of a "competitive checklist”™ contained
tn seetion 271(cH2)(BY.  The checklist incorporates
by reference many of the substantive requirements of
the Act's local competition provisions, sections 251
and 252, described supra at 611-12, See id. §
271e)2xB). For example, the BOC must
demonstrate that it provides "[i]nterconnection in
accordance  with the requirements of sections
2512y and  252(d)1)";  “[n]ondiscriminatory
access 1o network elements in accordance with the
requirements of sections 231(¢)(3) and 252(d)( 1}";
“tHlocal loop transmission ... unbundled from local
switching”;  "[ljocal switching unbundled {rom
transport, local loop transmission, or other services”;
and "In]Jondiscriminatory access to | } 911 and E911
services [and] directory assistance services to allow
the other carrier's customers 1o obtain telephone
numbers.” o § 2TUHOCWBYIY, (i), (iv), (vi)
{vi)(N-(ITy,  In addition to satisfying the competitive
checklist's fourteen requircments, the BOC must
demonstrate that it wil! provide in-region long
distance  service in  accordance  with  the
nondiscrimination and separate affiliate requirements
of section 272, See id. § 8§ 271(d)3xB), 272.
Finally, the BOC must persuade the FCC that "the
requested authorization is consistent with the public
interest, convenience, and necessity." Id &

27 UAING).

The statute gives the FCC ninety days to determine
whether  an  applicant  has  met  section  271's
requirements.  incloding  whether it has “fully
implemented the competitive checklist.” Id. §
271(dy 3. The Commission must "consult with the
Atorncy  General," who shall "provide to ihe
Commission an cvaluation of the application using
any standard the Attorney General considers
appropriate."  Id. § 271(d)}2HA). Although "[tihe
Commission shall give substantial weight to the
Altorney General's evaluation,"” that evaluation "shall
not have any preclusive effect on any Commission
decision.” fd. The FCC must alse "consult with the
State commission of any State that is the subject of
the application in order to verify the compliance of
the [BOC] with the requirements [for providing in-
region long distance servicel." Id. & 271(d)(2)(B).

Since passage of the 1996 Acl, the FCC has
implemented the statute's local competition *613
##29 provisions through a series of regulations and
orders.  Of particular relevance to this case, the
Local Competition First Report and Order adopted
“nitial rules designed to ... openf ] the local exchange
and cxchange access markets to competition." /In the
Manter of Implementation of the Local Comperition

Provisions in the Telecommunications Act of 1996,
1l FCCR. 15499, 15507 4 6 (1996 ("Local
Competition First Report and Order"). 'The Local
Competition First Report and Order listed a minimum
set of network elements that BOCs must provide to
competing carriers, established interconnection rules,
and adopted a methodology for pricing network
elements known as "TELRIC" (total element long-
run incremental cost). /d. at 15514-15 §9 27-29.

Prior to the filing of the application at issue in this
case, the FCC had received and rejected five section
271 applications. It rejected the first because the
applicant, SBC Communications, failed to
demonstrate that it satisfied Track A.  In the Marter
of _Application by SBC  Communications, _Inc,,
Pursuant to Section 271 of the Communications Act
of 1934, as amended, to  Provide In-Region,
InterLATA Services in Oklahonia, 12 F.C.C.R. 8685,
86869 1(1997), aff'd, SBC Communications v. FCC,
138 F.3d 410 {D.C.Cir.1998). It rejected the others
because the applicants failed to comply with various
requirements of the competitive checklist. See In the
Matter of Application _of Ameritech _Michisan,
Pursuant to Section 271 of the Comnuinications Act
of 1934, as amended, to Provide In-Region,
InterlLATA Services in Michigan, 12 F.C.C.R. 20343,
20546-47 4 3__(1997) (failure to provide
nondiscriminatory access 10 operations supporl
system, interconnection, and 911 and E911 services);
In the Matter of Application_ of BellSouth
Corporation,_er_al., Pursuant to Section 271 of the
Communications Act of 1934, as aniended,_to Provide
In-Region, Interl ATA Services in South Caroling, 13
F.C.C.R. 539, 547 q_14 (1997) (faiture to (1) provide
nondiscriminatory access to operations support
systems, (2) provide unbundled network elements in
a manner that permits competing carriers to combine
them through collocation, and (3) offer certain retail
services at discounted rates), aff'd, BeliSouth Corp. v.
FCC, 162 F.3d 678 (D.C.Cir.1998); In the Matter of
Application by  BellSouth Corporation, et al.,
Pursuant to Section 271 of the Conununications Act
of 1934, as  amended, to Provide In-Region,
Interl ATA Services in Loutsiang, 13 F.C.C R, 6245,
624647 g I (i1998) (failure to provide
nondiscriminalory access to  operations  support
system and to make (clecommunications Services
available for resale); In the Martter of Application of
BellSouth Corporation, BellSouth
Telecommunications, _Inc., and BellSouth  Long
Distance, Inc.,, for Provision of In-Region, InterL ATA
Services_in Louisiana, 13 F.C.C.R. 20599, 20605 ¢
10 (1998) (failure to provide nondiscriminatory
access 10 operations support system and unbundled
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network clements).  After oral argument in this case,
however, the Commission approved SBC
Communications’s  application to provide long
distance service in Texas. In the Matter of
Application by  SBC  Communications,  Inc.,
Southwestern Bell Tel. Co., And Soutlwestern Bell
Communications Services, Inc. d/b/a Southwestern
Bell Long Distance Pursuant to Section 271 of the
Telecommunications Act of 1996 To Provide In-
Region, InterlL ATA Services in Texas, FCC No. 00-
238 (June 30, 2000).

Bell Atlantic filed its application to provide in-
region long distance service in New York on
September 29, 1999, By then, the Supreme Court
had invalidated that portion of the Local Competition
First Report and Order, specifically Rule 319, which
listed the network elements that BOCs must provide
o competitors. fowa Util. Bd.. 119 S.Ct. at 734-36.
According to the Court, "the FCC did not adequately
consider the ‘'nmecessary and impair' standards [of
seclion 251{d)2) of the statute] when it gave blanket
access to these network elements.”  [d__at 734,
Because Bell Atlantic filed its application while the
Commission *614 ##30 was still revising its network
clement rule n response 1o the Supreme Court's
vacatur, the company agreed to demonstrate
compliance with the vacated rule. See In the Matrer
of Application by _Bell Atlantic _New York for
Authorization  Under  Section 271 of  the
Conununications Act to Provide In-Region, Interlata
Service _in_the State of New York, 13 F.C.C.R. 3953,
3966-67 1 30 (1999) ("Bell Atlantic"). When this
opinion was in page proofs, the Eighth Circuit, acting
on remand from the Supreme Court's decision in
lowa Uil Bd., invalidated the TELRIC pricing
methodology.  See [owa Util. Bd. v. £CC 219 F.3d
744 {8th Cir. 2000}). By basing rates on hypothetical
rather than actual costs, the court held, the TELRIC
methodology forced BOCs to charge less for network
clements than Congress intended. [d._at 612-14.
That decision has no effect on this case, however,
hecause Bell Atlantic has in fact shown compliance
with the TELRIC methodology, just as it did with the
vacated Rule 3719.

The Bell Atlantic application represented the
culmination of more than two years of work by the
company and the New York Public Service
Commission ("NYPSC"), After Bell Atlantic
submitted a drait application in February 1997, the
NYPSC  commenced coliaborative  proceedings
involving the company and its competitors to open
New York's Tocal exchange market to competition.
The NYPSC also issued an order establishing rates

for access to certain Bell Atlantic network elements.
Spanning over one hundred pages, that order set rates
for local loops, local switching, tandem switching,
interoffice transport, signal control points, etc.
Opinion and Order Setting Rates for First Group of
Network Elements, Op. No. 97-2 (N.Y.PSC Apr. 1,
1997y ("1997 NYPSC Order").

At about the same time, the NYPSC began
developing perfermance measures and service quality
standards to assess whether Bell Atlantic was
providing the nondiscriminatory access to its network
that the 1996 Act_requires. Bell Atlantic, 15
FCCR. a13359q tl. The NYPSC also hired the
consufting firm KPMG to test Bell Atlantic's
operations support systems for processing orders
from Bell Atlantic's competitors.  After cxtensive
testing, during which Bell Adlantic corrected many
problems, KPMG concluded that the company's
operations  support systems could adequately
accommodate "reasonable, anticipated commercial
volumes" of compelitors’ requests for network access.
fd. at 39599 10,

On December 21, 1999, the FCC approved Bell
Atlantic's application to provide long distance service
in New York, The Commission began by observing
that  "[tjhe well established pro-competitive
regulatory environment in New York in conjunction
with recent measures to achieve section 271
compliance has, in general, created a thriving market
for the provision of local exchange and exchange
access service.  Competitors in New York are able to
enter the local market using all three entry paths
provided under the Act.” Id. at 3959 9 13. The
FCC cited Bell Atlantic's estimates that competitors
serve over one million phone lines in New York. /d.
at 3960 { 14. According to the Department of
Justice, moreover, CLECs in New York served
approximately 8.9 percent of access lines as of June
1999, an amount “significantly larger than the
national average of less than five percent”
Evaluation of the United States Department of Justice
9 (Nov. 1, 1999) ("DOQJ Evaluation").

Relying on uncontested evidence that Beli Atlantic
had entered into interconnection agreements with
several competing New York carriers, the

Commission determined that the company had
satisfied Track A. Beli Atlantic, 15 F,C.C.R, at 3977
{62 The Commuission next examined Bell
Adlantic's compliance with the fourteen components
of the competitive checklist, concluding that the
company had "fully implemented” each. 47 U.S.C. §
271N 3)AXDY.  The Commission also *615 **31
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found that Bell Atlantic had demonstrated that it
would comply with the separate affiliate and
nendiscrimination requirements of section 272, Bell
Atleiiic, 15 FC.CR._at 4153 9 403.  Finding
approval of the company’s application w0 be
"consistent with promoting competition in the local
and long distance telecommunications markets." the
Commission conctuded that Bell Adlantic's provision
of long distance service in New York would be in the
public interest. /d. at 4162 § 425,

On December 28, 1999, appellanis AT&T and
Covad Communications, a provider of high-speed,
data-oriented telecommunications services, appealed
the FCC's decision pursuant to 47 US.C._ §
402(h}6). (9), which gives this court exclusive
jurisdiction to review FCC orders relating to
applications to provide long distance service under
sechion 271, After this court denied appellants'
request for stay pending appeal, AT&T v. £CC. Nos.
00-1538, 99- 1540 (D.C.Cir. Jan. 4, 2000) (order
denying motion for stay), Bell Atlantic began
providing long distance service 1o customers in New
York.

AT&T mounts four challenges to the FCC's approval
of Bell Atlantic's application, the first two of which
Covad joins: (1) Bell Atlantic's prices for certain
neiwork elements do not conform 1o the TELRIC
pricing  methodology; (2) contrary to the
Commission's conclusion, Bell Atiantic fails to
provide competitors nondiscriminatory access Lo 1wo
types of unbundled loops, DSL-capable loops and hot
cut loops; (3) the company imposes use restrictions
on combinations of network clements that violate the
1996 Act: and (4) the company's proposed script for
handling calls requesting new service or changes to
cxisting  service conflicts  with  section  272's
nondiscrimination  safeguards. Supported by
intervenors NYPSC, Bell Atlantic, and U S West, the
FCC argues that the company has satisfied both the
competitive checklist  and section 272's
nondiscrimination safeguards. We consider each of
appellants’ arguments in turn.

n

Section 277's competitive checklist directs the FCC
to determine whether Bell Adantic's rates (which
have been approved by the NYPSC) comply with
section 252's requirement that the rates be "just and
reasonable” and "based on the cost ... of providing the
.. network clement." 47 _US.C. §  252(d)1),
DDA, The FCC considers section 252
satisfied only if the rates conform o TELRIC. See

Bell Atlantic, 15 F.C.CR. at 4081 4 237 see also
Local Competition First Report _and Order, 11
FC.CR. at 15844 § 672. A forward-looking
methodology, TELRIC bases rates on "the cost of
operating a hypothetical network built with the most
efficient technology available.” Jowa Uil Bd., 119
S.Ct. at 728 n. 3. TELRIC is not a specific formula,
but a framework of principles that govern pricing
determinations. "IWlhite TELRIC consists of
'methodological principles’ for setting prices, states
retain flexibility to consider ‘local technological,
environmental, regulatory, and economic conditions.'
" Bell Atlantic, 15 F.C.C.R._at 4084 244 (quoting
Local Competition First Report _and Order, 11
F.C.CR. at 15812}  In other words, while state
commissions use TELRIC to establish rates,
application of TELRIC principles may result in
ditferent rates in different states.

The FCC does not conduct de novo review of state
pricing determinations in  section 271 proceedings,
nor does it adjust rates to conform with TELRIC, See
Bell Alantic, 15 FEC.C.R. at4084 9 244. It assesses
only whether those rates comply with basic TELRIC
principles. In language critical to this case, the FCC
described its role this way:
In reviewing state pricing decisions in the context
of section 271! applications, we will not reject an
application because isolated factual findings by a
commission might be different from what we might
have found if we were arbitrating the matter under
section 252{e}5). Rather, *616 **32 we will reject
the application only if basic TELRIC principles are
violated or the state commission makes clear errors
in factual findings on matters so substantial that the
end result falls outside the range that the
reasonable application of TELRIC principles
would produce.
id.

Neither AT&T nor Covad challenges the TELRIC
standard, They claim instead that rates established
by the NYPSC for leasing three network elements--
switches, voice grade loops, and DSL-compatible
loops--violate TELRIC.

[l We review the FCC's TELRIC compliance
determinations pursuant to the arbitrary and
capricious standard. See 3 U.S.C. § TO6(2WA);
Achernar Broad. Co. v. FCC, 62 F.3d 1441, 1445
(D.C.Cir.1995) (applying arbitrary and capricious
standard to FCC action).  Highly deferential, that
standard presumes the validity of agency action,
requiring us to determine whether the agency has
considered the relevant factors and "articulate[d] a
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rational connection between the facts found and the
choice made." Mofor Vehicle Mfrs. Assn of the
United States, Inc. v. State Farm Mut. Auto. Ins. Co.,
463 U.S. 29, 43, 103 S.Cu. 2856, 77 L.Ed.2d 443
(1983} (internal quotation marks omitted). We "may
reverse only if the agency's decision is not supported
by substantial evidence, or the agency has made a
clear error in judgment." Kisser v. Cisneros, 14 F.3d
615, 619 (D.C.Cir.1994).

|21 Three characteristics of section 271 proceedings
call for special deference to the FCC.  For one thing,
not only do seclion 271 issues "require[ ] a high level
ol technical expertise,” Marsh v Oregon Natural
Resourcey Counctl, 490 U.S. 360, 377, 109 S.CL
1851, 104 1. .Ed.2d 377 (1989), but the Commission
must consider those issues in the context of rapid
{echnolegical and competitive change. As the
agency points out, “at any given point at which a
scction 271 application might be filed, the rapidly
changing telecommunications  industry will have
recently unleashed a handful of new technological
challenges and unsettled legal disputes.”  Appellee's
Br. at 12, To deal with these constantly-unfolding
changes, the section 271 process "must have some
play 1n the joints.” Jfd. Second, unlike most agency
decisions that we review, much of the FCC's order is
itsell a reviewof a state agency decision. Also
possessing a considerable degree of expertise, the
NYPSC did a significant amount of background
work, such as  establishing prices, instituting
collaborative proceedings to design provisioning
methods, and developing performance measures.
Finally, and perhaps most important with respect to
appeliants’ challenges 1o the NYPSC pricing
determinations, cnormous flexibility is built into
TELRIC. In other words, we decide only whether
the FCC's determination that Bell Atlantic's rates do
not fall "outside the range that the reasonable
application of TELRIC principles would produce” is
itself arbitrary or capricious. Bell Atlantic, 13
FCCR. at 4084 § 244, Cf Parrick Thomas v.
NLRB, 213 F.3d 651, 657 (D.C.Cir.2000} ("[A] court
reviews with deference a Board deciston that was
iself made with deference to the Union.").  Although
we  Lhus  give substantial  deference 1o the
Commission's decision, we emphasize that "[tJhis
does not mean that our review is toothless but merely
that we must be very cautious in entertaining an
invitation to reverse." Patrick Thomas, 213 F.3d 651,
657,

Switching costs

[3] AT&T and Covad claim that the rates the

NYPSC set for switches-- the equipment used to
direct calls to their destination--violate TELRIC in
two respects:  first, the rates ignore substantial
discounts Bell Atlantic will likely receive on the
purchase of new switches, and second, they
crroneously include the costs not just of new
switches, but of more costly "growth additions” to
cxisting switches.  *617 *%*33 With respect to the
latter argument, appellants claim that because
TELRIC contemplates construction of a new network
using the most efficient technology, it requires the
NYPSC 1o have used the less costly new switches as
the basis for the rates.  According to appellants,
these two errors caused Bell Atlantic's switch rates to
exceed substantially those that proper application of
TELRIC would have yielded.

Addressing switching costs in its April 1997 pricing
order, the NYPSC began by noting the wide disparity
between the estimates provided by Bell Atlantic
{$586 per line) and AT&T ($125 per ling). Based on
that disparity, other evidence in the record, and its
own anatysis, the agency found "neither figure ...
reliable.” 1997 NYPSC Order at 84. "In these
circumstances,” the NYPSC explained, "[its] staff
examined the data on switching costs closely.” Id. at
85.  Starting with the historic cost ol switches
installed in 1993 and 1994, the agency adjusted that
cost downward to reflect the declining price of
switches, yielding a per-line price of $192.67. The
NYPSC acknowledged that its analysis did not take
into account "atypically large discounts” received by
Beil Atlantic "from its vendors after 1994 in
connection with a major switch replacement
program.” [Id. at 85 n. 1. The reason, the agency
explained in a subsequent order, was that it
understood that Bell Atlantic would not receive such
large discounts in the future. Order Denying Motion
to Reopen Phase I and Instituting New Proceeding 3-
4 (N.Y.PSC Sept. 30, 1998) ("1998 NYPSC Order
Denying Motion to Reopen™).

More than a year after the NYPSC issued its 1997
order, AT&T and other long distance carriers
petitioned the agency to lower switching rates. They
relied on evidence, only recently revealed by Bell
Atlantic, that it would in factcontinue to receive large
discounts on purchases of all new switches. Seeking

to avoid piecemmeal changes to the rates, and
explaining that the new information would affect its
prior analysis in several ways, the NYPSC concluded
that "[tthe web of interconnected effects argues
strongly against making the selective modification
urged by the motion without a comprehensive review
of switching costs." Id. at 11. The NYPSC went on
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1o nole that "[wlhile the effect of the adjustment on
swilching prices cannot be presumed to be trivial--
though it might turn out to be so--switching costs in
general represent a much smaller component of
CLEC expense than de the much more significant
link costs." fd. at 12, Accordingly, the agency
declined (o revise the rates, but scheduled a
comprehensive review of switching costs to begin in
January 1999, See id.

The FCC found no problem with the NYPSC's
resolution of this issue, "AT&T has presented no
evidence 1o persuade us that New York did not
conform to TELRIC principles simply because it
farted to modify one input tnto its cost model.” Bell
Atfantic, 15 F.CCR. at 4085 245, Sympathetic to
the NYPSC's position that "its determination of
allowable switch costs was the result of a complex
analysis that does not lend itself to simple arithmetic
correction through the adjustment of a single input,”
the FCC concluded that the prospect of future
modification makes the rates no less TELRIC-
compliant. Id.

The FCC's decision seems reasonable to us.  Not
only are state-agency- approved rates always subject
to refinement, but we suspect that rates may ofien
need  adjustment  to  reflect newly discovered
information, like that about Bell Atlantic's future
discounts. If new information automatically
required rejection of section 271 applications, we
cannot imagine how such applications could ever be
approved in this context of rapid regulatory and
technological change. Moreover, both the NYPSC
and the FCC agree that adjusting switching rates to
reflect discounts is not so simple as subtracting the
amount of the discount; it requires other adjustments
to the cost model. Under these circumstances, we are
comfortable  deferring  to *618  **34  the
Commission's conclusion that basic TELRIC
principles have not been violated and that the
NYPSC has not made such "clear errors in factual
findings" that switching costs fall "outside the range
that the reasonable application of TELRIC principies
would produce." 71d. at 4084 § 244, After all, not
only is the $193 per-line switching cost considerably
closer 1o AT&T's proposed $125 than to Bell
Atlantic's much higher estimate, and not only do
"switching costs in general represent a much smaller
compoaent of CLEC expense than do the much more
significant link costs” (which appellants have not
challenged), /998 NYPSC Order Denving Motion 1o
Reopen at 12, but the NYPSC has said it will
reexamine switching discounts, ordering refunds if
appropriate,

Appellants’ challenge to the inclusion of so-called
"growth additions" is largely a corollary of their
discount argument. At oral argument, FCC counsel
explained that growth additions o existing switches
cost more than new switches only becausc vendors
offer substantial new switch discounts in order to
make telephone companies dependent on the vendors'
technology to update the switches. In fact, as far as
we can tell from the record, the growth addition issue
did not even surface in the NYPSC proceedings until
after AT&T, relying on the new evidence about
discounts, requested reconsideration of switch costs.
Accordingly, we think the Commission reasonably
concluded that because failure to reflect discounts did
not violate TELRIC, inclusion of growth additions
did not either.

Voice Grade Loops

[4] A loop is " ‘a transmission facility between a
distribution frame, or ils equivalent, in an incumbent
LEC central office, and the network interface device
at the customer premises.' " Bell Atlantic, 135
F.C.C.R. at 4095 1 268 (quoting Local Competition
First Report and Qrder,_ 11 F.C.CR. at 15691). In
plain English, loops are the wires that connect
telephones to the switches that direct calls (o their
destination. There are many different types of foops:
"two-wire and four-wire analog voice-grade loops,
and two-wire and four-wire loops that are
conditioned to transmit the digital signals needed to
provide services such as ISDN, ADSL, HDSL, and
DS1-level signals." Bell Aglantic, 15 F.C.C.R. at
4095 9_268. The 1997 NYPSC pricing order set
rates for Bell Atlantic loops. /997 NYPSC Order at
Attachment D,

AT&T and Covad challenge the rates for one type of
loop--voice grade local loops, They argue that the
NYPSC violated basic TELRIC principles by
assuming that the "feeder” portion of the loop would
always use optical fiber, rather than copper. This
assumption, according to appellants, produced rates
for leasing loops fifteen percent higher than proper
application of TELRIC would have yielded.

AT&T originally advanced this argument in the
NYPSC rate proceeding, claiming that copper feeder
should always be used for loops less than 9,000 feet
long. Rejecting this argument in its 1997 order, the
NYPSC based local loop rates on the assumption that
fiber teeder would be used for all loops. The agency
relied on a 1991 Beli Adantic study establishing that
“the investment costs associated with fiber exceeded
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those of copper, but the difference was found to be
more than offset by the lower provisioning and
maintenance costs of fiber." 1997 NYPSC Order at
83. In its rehearing order, the NYPSC devoted
twenty-nine more pages to this issue, reaffirming its
conclusion  and elaborating on its reasoning.
Opinion and Order Concerning Petitions  for
Rehearing of Opinion Ne. 97-2, Qp. No. 97-14
(N.Y.PSC Sept. 22, 1997) ("1997 NYPSC Rehearing
Order").  Emphasizing TELRIC's forward-looking
character, and relying on its own independent
analysis. the NYPSC pointed out that while Bell
Atlantic’s plant includes substantial amounts of
copper feeder, "virtually none 1s being installed on a
going-forward basis." Id. at 23-24.  The *619 *%35
reason, the agency explained, is "fiber's superiority
with respect to its initial cost, its ongoing operation
and maintenance expense, and s flexibility and
reliability.”  fd. at 24. Not only are fiber's material
costs lower than copper’s for the sume capacity, but
copper's heavier weight and greater volume make it
both more difficult and more expensive to install.
See id. The smaller space taken up by fiber,
moreover, reduces costs substantially, an especially
critical consideration in dense cities like New York,
See id.  Finally, fiber offers numerous operational
advantages over copper.See id. at 25. The NYPSC
tied all these factors back to TELRIC: "What
TELRIC contemplates is the network that would
actually be built, using the most cost-efficient,
forward-looking technology available, which would
certainly lead us to posit all-fiber feeder.” /d. at 26.

Largely renerating the NYPSC's conclusion, the
FCC rejected appellants’ challenge to the use of fiber
feeder. "We have no reason to disagree with the
INYPSC's| conclusion that Bell Atlantic's use of fiber
.. does not make its rates inconsistent with a
TELRIC methodology." Bell Atlanric, 15 F.C.C.R. al

4087 9 249,

Appellants fault the FCC's decision on a host of
largely procedural grounds: the Commission failed
to address a detailed AT&T study that proves copper
is more cost-effeciive for shorter loops; it failed 1o
consider AT&T's evidence purportedly showing that
other BOCs had conceded that copper is more cost-
effecttve; and it could not have reasonably deferred
to the NYPSC's findings because the only evidence
the NYPSC relied on (the 1991 Bell Atlantic study)
was never placed in the record and the only rationale
offered by that agency (that fiber feeder is more
economical in  dense Manhattan) is “plainly
inadequate.” Appeliants’ Br. at 30,

These arguments miss the mark.  The question
whether the FCC adequately considered AT&T's
comments is "subsumed within [appellants']
substantive challenge” to the FCC's conclusion that
the assumption of fiber feeder was appropriate,
Chemical Mfrs, Ass’'n v. EPA, 28 F.3d_1259, 1263
(D.C.Cir.1994), and we find no basis for faulting the
Commission's decisionmaking on that point.  The
FCC analyzed the NYPSC's original and rehearing
orders, which exhaustively evaluated AT&T's
arguments, thoroughly explained fiber's superiority,
and relied on [ar more than the unigue characteristics
of Manhattan and the 1991 Bell Atlantic study.
Based on this analysis, the Commission detecrmined
that AT&T did not "present[ ] sufficient evidence to
prove that the [NYPSC] erred in its determination.”
Bell Atlanric, 15 F.C.C.R. at 4087 9 249,

Appellants make one additional argument.  They
claim that in the Universal Service Tenth Report and
Order the Commission found copper to be more cost-
effective than fiber for short distances. [In the Muatter
of Federal- State Joint Board on Universal Service;
Fonvard-Looking Mechauism for High Cost Support
for Non-Rural LECs, 14 F.C.C.R. 20156 (1999)

("Universal Service Tenth Report and Order"). That
order, however, expressly stated that "it may not be
appropriate to use {the nationwide values developed
in the universal service proceedings] ... for other
purposes, such as determining prices for unbundled
network elements.” Jd. at 20172 4 32. Explaining
that the universal service model employed
nationwide, not state-specific, pricing inputs, the
Commission "caution[ed] parties from making claims
in other proceedings based upon the input values
[adopted in the Tenth Report and Order].” fd. In any
event, the Tenth Report and Order did not say that
copper is more cost-effective. It said cnly that
“[w]lhen fiber is more cost effective, the model will
use it to replace copper for loops that are shorter than
18,000 feet." Id. at 20196 J 85 (emphasis added).

Relying on the NYPSC's comprehensive analysis, as
the 1996 Act directs, the FCC concluded that Bell
Atlantic's use of fiber for voice grade loops conforms
with TELRIC. #*620%*36 Not only have appellants
offered no persuasive reason to disturb that judgment,
bul we cannot imagine a question more suited for

administrative rather than judicial resolution than
whether copper or fiber loops are more cost-effective.
See Association of Oil Pipe Lines v, FERC, 83 F.3d
1424, 1445 (D.C.Cir.1996) ("Because the
Commission's analysis required a high level of
technical expertise, the court owes deference to the
Commission's informed and rationally exercised
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DSL Loop Conditioning

[51 "Digital Subscriber Line” or "DSL" technology
"describes a "family of transmission technologies that
usc specialized electronics at the customer’s premises
and at a telephone company's central office ... to
ransmil high-speed data signals over copper cables.'
" Bell Atlantic, 15 FC.C.R. at 40874 230 (quoting
Bell Atdantic Affidavit in Support of DSL Links).
Onty recently developed, DSL technology "allows
transmission of data ... at vastly higher speeds than
can be achieved with analog data transmission.” Bell
Alapinic, 15 FC.CR a1 41179 316 n. 1000. When
competitors seek to provide DSL service over Bell
Atlantic loops that exceed a certain length, the
company must sometimes "condition” those loops to
make them DSL-compatible by removing load coils
and bridge taps that interfere with transnmussion of
digital stgnals. See id. at 4088-89  252.

Although BOCs have been obligated to provide
access to unbundled loops capable of supporting DSL
technoiogies since the Local Competition First
Report and Order was issved in 1996, demand for
DSIL-compatible loops in New York emerged only in
the past year. See id. at 411799 316-17. Infact, a
Covad wilness testifying in late July 1999 explained
that Covad had just begun ordering DSL loops.  For
this reason, the 7997 NYPSC Order did not address
rates for DSL conditioning, so when Bell Atlantic
filed its section 271 application in September 1999,
the company had in place only the interim
conditioning rates that it had filed with the NYPSC
Just one month earlier.

Responding to increased demand for DSL loops and
to complaints from competitors that Bell Atlantic's
interim conditioning charges were excessive, the
NYPSC initiated fast-track proceedings to set
permanent conditioning rates. As a result of those
proceedings, the agency significantly reduced Bell
Atlantic’s interim conditioning charges. It also
created a “"placeholder” rate subject to future
adjustment as the NYPSC conducts further inquiry.
See Order and Opinion Concerning DSL Charges,
Op. No. 99-12 (N.Y.PSC Dec. 17, 1999). Because
the NYPSC issued this order only one week before
the end of the FCC's ninety-day review period, the
Commission's order focuses only on Bell Atlantic's
interim rates.

Although concerned that interim rates “create
uncertainty,” the FCC conciuded that "a BOC's

application for in-region [long distancc service]
should not be rejected solely because permanent rates
may not yet have been established for each and every
element or nonrecurring cost of provisioning an
element." Bell Atlgntic, 15 F.CCR. at 4090-91 g
258. "[Tlhis question,” the Commission explained,
“should be addressed on a case-by-case basis." Id. at
4091 9 258. The Commission listed several factors
that led it to conclude that Bell Atlantic's use of
interim rates did not preclude a finding of checklist
compliance: "[t]he conditioning of DSL loops is a
relatively new issue”; the NYPSC "has a substantial
track record of setting other applicable prices at
TELRIC rates”; "Bell Atlantic's interim rates are
subject to refund or wue-up if the |[NYPSC)
determines that they exceed applicable TELRIC-
based costs”; and the interim rates applied only to "a
few ancillary items" affecting a small percentage of
unbundled loops. [Id. at 4090-91 9 § 258- 59.
Noting that "[a)t some point, states will have had
sufficient time to complete [permanent rate
proceedings],” the FCC *621 #*37 warned that it will
"become more reluctant to continue approving
section 271 applications containing interim rates. It
would not be sound policy for interim rates to
become a substitute for completing these significant
proceedings.” Id. at 4091 9 260.

AT&T and Covad argue that Bell Atantic's interim
conditioning rates violate TELRIC. "When there is a
substantial challenge to a particular rate that has not
been previously reviewed by a state commission, the
FCC's duty is to determiine its lawfulness and grant
the application only if it is found lawful"
Appellants' Reply Br. at 17.

Because AT&T and Covad's argument rests on their
interpretation of scction 271, we employ the familiar
two-step Chevron process. Chevron U.S.A., Inc. v
Narural Resources Defense Council, Inc., 467 U.S.
837, 842-43. 104 S.Ct. 2778, 81 L.Ed.2d 694 {1984).
If "Congress has directly spoken to the precise
question at issue,” the court "must give effect to the
unambiguously expressed intent of Congress.” Id. In
determining whether Congress has spoken to the
precise question at issue, we "cxhaust the traditional
tools of stattory construction.” Natural Resources
Defense_Council, Inc. v, Browner, 57 F.3d 1122,
1125 (D.C.Cir.1995} (internal quotation marks
omitted). "[I]f the statute is silent or ambiguous with
respect to the specific issue," the court must
determine whether the agency's interpretation "is
based on a permissible construction of the statute."
Chevron, 467 U.S. at 843, 104 S.Ct. 2778, In

making this determination, we afford substantial
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defercnce to the agency's interpretation of the statute
because  "the responsibilities for  assessing  the
wisdom of .. policy choices and resolving the
struggle between competing views of the public
interest are not judicial ones, and because of the
agency's greater [amiliarity with the ever-changing
facts and circumstances surrounding the subjects
regulated.”  FDA y. Brown & Williamson Tobacco
Corp.. 529 U.S. 120, 120 S,Ct. 1291, 1300. 146
L.Ed.2d 121 (2000) (internal quotation marks and
citation  omitted). As long as the agency's
interpretation is reasonable, we uphold it "regardless
whether there may be other reasonable, or even more
reasonable, views." Serono Lab., Inc. v. Shalala, 158
F2Ad 1313, 1321 (D.C.Cir.1998).

In support of their argument that sectjon 271 requires
the Commisston to have denied Bell Atlantic's
application on the basis of its interim conditioning
raics, appellants  rely on  section  271{d)}3)'s
requirement  that the FCC "not approve [an
application] unless it finds that ... [the applicant] has
fully implemented the competitive checklist." 47
U.S.C_§  271(dy3). They also point out that the
competitive checklist requires Bell Atlantic to offer
"[n]endiscriminatory access to network clements in
accordance with the requirements of section[ ] ...
252(d)(1}." which the FCC has interpreted to require
TELRIC-compliant rates.  fd. § 27 1{{2BIiii).
Neither provision, however, speaks, as Chevron pul
it, unambiguously to "the precise question at issue™:
Does the fact that interim rates (reviewed by neither
the NYPSC nor the FCC) govern a small component
of local toops that has only recently become the
subject of competitor demand preclude a finding of
checklist compliance?

Maving to Chevion siep two, we think the FCC has
reasonably answered this question in the negative.
Rapid advances in technology continuously spark
demand for new products and services. See Bell
Arlemric, 15 FC.CR. at 4091 § 259. As a result,
compelitors may often demand access (0 new
technologies before state agencies are able to set
TELRIC-compliant rates-- exactly what happened
here. Given this fact of life in the
telecommunication industry at this carly stage of the
implementation of the 1996 Act, and given that the
FCC has only ninety days in which to act on section
271 applications, the agency's approach strikes a
recasonable  balance between ensuring that an
applicant has *622 **38 opened local markets to
competition by charging just and reasonable rates and
not allowing technelogical developments to become
obstacles to an applicant's entry into in- region long

distance markets.

In deferring to the Commission’s resolution of the
interim rate issue, we are influenced by an additional
factor. The agency narrowly cabined its acceptance
of interim rates to the unigue circumstances of this
case: emergence of a recently developed technology
produced demand for a new service before the state
commission had an opportunity to approve
permanent raies; the state commission instituted fast-
track proceedings to set permanent rates; and those
proceedings ended just days before the FCC
approved the section 271 application,

11

Checklist item four requires BOCs to show that they
provide competitors  with "[nJondiscriminatory
access to network elements,” which include local
loops, and "{l]ocal loop transmission from the central
office to the customer's premises, unbundled from
local switching or other services." 47 _US.C. §
27(c)2HBXYu), (1v). Appellants contend that Bell
Atlantic fails to provide nondiscriminatory access 10
two types of unbundled loops: DSL-capable loops
and voice grade, hot cut loops.

DSL-capable loops

[6] Comments submitted to the FCC opposing Bell
Atlantic's application charge the company with
faiting to provide access to loops capable of
supporting DSL technology on a nondiscriminatory
basis. For example, Covad summarized its data as
{ollows: "Covad's own, substantiatied data shows that
for every 100 loop orders it places in New York, only
50% will receive a due date within 72 hours. Of
those 50 remaining orders, only 74% (37) will be
wired in the central office by the time Bell Atlaniic
has committed to do so. And of those 37 remaining
orders, only 78% (29) of them will actually be
provisioned to the customer's premises on time."
The Justice Department was also concerned about
Bell Atlantic's provisioning of DSL loops: "As to
Bell Atlantic's historical performance in provisioning
DSL loops, we are unable to conclude on the current
record that Bell Atlantic has demonstrated an
acceptable level of performance. It is possible,

however, that the Commission may obtain
information not currently available to the Department
that would support such a conclusion.... [W]e cannot
conclude that CLECs currently have access to DSL
loops necessary for them to compete effectively.”
DOJ Evaluation at 27-28.
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The FCC  took a  different  approach.
Acknowledging the concerns about Bell Atlantic's
performance with respect to DSL loops, the FCC
based its finding of checklist compliance on the
company's  provisioning of unbundled loops
generally. not of DSL-capable loops in particular. In
reaching this conclusion, the Commission relied on
several factors.  To begin with, it observed that
although BOCs have been obligated to provide access
to DSL- capable loops since 1996, the Commission
had not "previously provided guidance to the BOCs
as to the rype and level of proof necessary in this area
1o establish compliance with section 271" Bell
Atlanic, 15 FC.CR. a1 41179 316. Moreover, the
Comnission explained, "no previous applicant has
made a scparate showing on the provision of xDSL
toops.” 1d. (Thc "small 'x’ before the letters 'DSL'
significs the use of the term as a generic transmission
technology.™ Id. at 4087 9 250 n. 818.)

Second, the FCC pointed out that because demand
for DSL loops did not surface until 1999, the NYPSC
and other state authorities had only recently begun
developing and adopting performance standards and
measures for DSL loop ordering and provisioning.
Sec id. at 4117 9 317. Considering DSL issues for
the first time in August 1999, the NYPSC initiated
collaborative proceedings to address Bell Atlantic's
DSL loop provisioning by defining provisioning
methods and developing #623 *#39 DSL-specific
perfermance  standards, See id. The FCC
cxplained: "Bell Atlantic and competing carriers
have agreed to joint testing and provisioning
procedures for xDSL loops.  Provisioning xDSL
loops 1o competitors involves processes that are more
campicx than those involved with the provision of a
voice-grade loop." Id. at 4118 0 319,

Third, DSL loops represent only a "small fraction" of
all unbundied loops. /4. at 4118-19 9 320-21. In
support of this finding, the Commission noted that
Bell Atlantic provisioned just seven DSL-specific
loops in June 1999, fifty-six in July, 449 in August,
and 653 in September. Id. at 4118 § 320. Although
the company also provisioned more than 3,300
premivm loops since January 1999 that could “on
occasion” be used for DSL service, the FCC was
unable to determine what portion, If any, was so
used. /d. at 41199 320 n. 1012, In contrast to the
small  number of DSL loops, Bell Atlantic
provisioned 50,000 unbundied voice grade loops
through September 1999. See id. at 4119 321.

Finally. Bell Atantic and its competitors {(including
Covad) submitted conflicting data about Bell

Atlantic's provisioning performance.  Noting that
"[tlhe absence of a New York performance
benchmark or [NYPSC] reconciliation of conflicting
data claims makes it difficult for this Commission to
decide between the competing statistics,” the FCC
explained that different methodologies in calculating
the statistics likely accounted for the divergence and
"complicate[d] its efforts to analyze the data.” 4. ar
41209 326.

"In light of these unique circumstances," the
Commission concluded, "we should rely upon Bell
Atlantic’s overall showing of loop performance in
evaluating whether Bell Adantic has met its burden
of demonstrating that it provides unbundled local
loops in accordance with checklist item 4." [Id. at
4121 { 327.  Acknowledging that this analysis
diverged from the Justice Department's, the FCC
explained: "We have given substantial weight to the
Department of Justice's views, but nonetheless, based
upon our review ot the record on loops as a whole,
find that Bell Atlantic establishes that it provisions
unbundled local loops at a level of performance
sufficient for checklist compliance.” [d, at 4121
328. The Commission cautioned, however, that "[i]f
xDSL services continue to grow rapidly ... the
aggregate loop results will be more heavily
influenced by Bell Atlantic's performance in
provisioning xDSL-specific foops.  If the future
aggregate performance declines from current levels,
we will take appropriate enforcement action.” fd. at
41229 329.

AT&T and Covad claim that the Commission's
reasoning suffers from several flaws, The first is
statutory. Section 271, they point out, requires the
FCC to determine whether an applicant "has fully
implemented the competitive checklist” and denies
the FCC the power to "limit or extend the terms used
in the competitive checklist." 47 USC,_§
271 AHD(AXE). (d)4).  According to appellants, the
evidence reveals systemic discrimination with respect
to DSL loops, thus preciuding a finding that Bell
Atlantic "fully implemented” the competitive
checklist.

Responding with a Chevron argument, the FCC
contends that Congress has not spoken (o the "precise
question” that appellants raise; Must  the
Commission make a finding of nondiscriminatory
access with respect to each type of loop, or does the
statute permit the agency to evaluate a BOC's overall
loop performance? The Commission argues that the
statute speaks generally of nondiscriminatory access
to "network elements” and "local loop transmission,”
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and that the statuie nowhere unambiguously requires
it to make pass-fail evaluations of each category of
loop.  According to the Commission, the fact that
secion 271 says “fully implemented," not
"substantially complied," does not answer the
question of what must be fully implemented.

#0624 *#40 We agree with the FCC that the statute is
ambiguous with respect to the precise issue before us.
that it provides nondiscriminatory access to each
category of loop or to every single loop. The statule
requires  only  that the BOC  provide
"In]ondiscriminatory access to network elements”
{which include Ilocal loops) and "flHocal loop
transmission.” 47 U.S.C. § 271(c)2)B)ii), (iv). It
thus leaves open precisely what secion 271's
nondiscriminatory access requirement means.  That
the FCC may not "limit or extend the terms used in
the competitive checklist,” id. § 271(d¥4), changes
nothing,  The Commission neither "limitfed]” nor
"extend[ed]" the term "local loop transmission,"” nor
did it disregard any checklist itern.  Rather, it gave
content to the statute by defining nondiscriminatory
access to unbundled local loops.

Because Congress has not spoken to the precise
question at issue, we ask whether the FCC reasonably
interpreted section 271 to allow assessment of an
applicant's overall provisioning of loops, as opposed
to mandating pass-fail analysis with respect to DSL-
capable loops. See Chevron, 467 U.S. at 843, 104
S.CL 2778, We think it did.  To begin with, in
reading the term "nondiscriminatory access" not to
requirc a separate showing with respect to DSL-
capable loops, the Commission relied on the same
characteristics of the DSL loop market that
influenced its  decision regarding interim rates:
"competitors have been ordering xDSL-capable loops
in New York for a relatively shorl period of time;
there has been a recent surge in demand; and xDSL-
capable loops rematn a small percentage of loop
orders.” Bell Atlantic. 15 F.C.C.R. at 4121 9 327
In addition, the agency explained, "[pJrovisioning
xDSL leops to competitors involves processes that
are more complex than those involved with the
provision of a voice-grade loop.” Jid. at 4118 319.
Moreover, not only did the NYPSC institute
proceedings to improve Bell Atlantic's DSL
performance, but the FCC might have been unable to
complete its work within the ninety-day statutory
review period had it been required to make separate
determinations with respect 10 each and every type of
loop.  As both the Commission and intervenors point
out, there are many different types of loops, including

two-wire loops, four-wire loops, analog loops, digital
loops, fiber loops, and copper loops.  See id. at 4095
9 268, 4097 275; Bell Atlantic and U S West's Br.
at 5. There are also "countless uses to which loops
can be put, including residential service, business
service, voice service, data service, alarm service,
and so on. Under [appellants’] theory, each of these
different kinds and uses of loops could become
independent checklist items requiring stand-alone
satisfaction.” Id.

Our conclusion that the FCC's interpretation is
reasonable rests, as did the agency's decision, on the
“unique factual circumstances” presented by Bell
Atlantic's application with respect to DSL loops:
demand for DSL loops had only recently surfaced,
DSL Toops constitute but a small fraction of total loop
orders, and provisioning DSL loops involves
technical difficulties not cncountered in provisioning
voice grade loops.  See Bell Atlantic, 15 F.C.C.R. at
4119 9 _ 322, Unlike Bell Atlantic, moreover,
“[fluture applicants may have the benefit of
clearly-defined performance standards and verified
performance data.... [and] will have a clear picture of
the evidentiary showing fthe FCC} would expect for
a showing of checklist compliance with respect to
xDSL-capable loops." Id. at 41229 330 n. 1032. We
therefore expect, as did the FCC, that as DSL-capable
loopsbecome a larger proportion of unbundled loops,
and as performance standards are developed,
checklist compliance will require "a separate and
comprehensive evidentiary showing with respect to
the provision of xDSL-capable loops." /d. at 4122
330.

That the Justice Department had a different view
about DSL-capable loops does *625 **41 not
undermine the Commission's order. The FCC ncver
disputed the Justice Department's concerns about Bell
Atlantic’s provisioning of  DSL loops.
Acknowledging those concerns, the Commission
disagreed with the Department about what section
271 required. Interpreting the Telecommunications
Act is the FCC's job, not the Justice Department's, a
proposition recognized by both Congress and the
Department.  See 47 U.S.C. § 271(d)2XA) ("[TThe
Attorney General's evaluation ... shall not have any
preclusive effect on any Commission decision”);
DOJ Evaluation at 13 n.25 ("We have examined
these facts (o assess their impact on the development
of competition in New York and have not, however,
attempted to determine whether they establish
compliance with the legal requirements of the
competitive checklist or the Commission's rules,
matters which we leave for the Commission's
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Appellants make one final argument about DSL
loops.  They claim the FCC improperly relied on
Bell  Atlantic’s promise--made in an ex parte
submission shortly before the Commission approved
its application--to establish a separate affiliate to
provide retail advanced services, such as DSL
services.  See Bell Ardgntic, 15 F.C.CR. at 4123 9
331 n,1036. 1In support, they point to this sentence
from the Commission’s order: "In this case, we have
further assurance that competing carriers in New
York will have nondiscriminatory access to xDSL-
capable loops in the furure as a result of Bell
Atlantic's commitment o eslablish a separate affiliate
through which it will offer retail advanced services.”
fd. at 4122-23 9 331. Notwithstanding this statement,
the record does not support appellants’ argument.
The Commission rejected Covad's motion to strike
Bell Atlantic’s ex parte submission, expressly stating
that it had not relied on it in approving the
application. fd. at 3970 4 40. The order itself,
moreover, indicates that the Commission did not rely
on the Bell Atlantic submission. The order mentions
the submission only after concluding that the
company provided nondiscriminatory access to loops,
and then only in the context of advising future
applicants about what they would need to do to
obtain approval. Id. at4122-2399 331-33.

Hot Cut Loops

7] When a customer changes its local service
provider from Bell Adantic to a competitor, Bell
Atlantic must performm a "hot cut,” "manually
disconnecting the customer's loop in the Bell Atlantic
central office and reconnecting the loop at the
competing carrier’s collocation space.” [Id. al 4122-
23 ¢ 291 n. 925. "The customer is taken out of
service while the hot cut is in progress, thereby
making the cut ‘hot,’ although if the cut is successiul,
the service disruption will last no more than five
minutes.” /d.

AT&T and Covad mount two challenges to the
FCC's conclusion that Bell Atlantic provisions hot cut
loops in a nondiscriminatory manner. They
challenge both the standard the Commission used and
the factual basis for the agency's conclusion.

The FCC has developed two standards for
determining whether BOCs provide
nendiscriminatory access to ceriain  products of
services, both of which it has applied in prior section
271 proceedings. When considering  "those

functions the BOC provides to competing carriers
that are analogous to the functions a BOC provides to
itself in connection with its own retail service
offerings"--ie, those with retail analogues—-the
Commission asks whether the BOC has "provide[d]
access that is equal to ... the level of access that the
BOC provides itself, its customers, or its affiliates, in
lerms of quality, accuracy, and timeliness.” Id. at
39714 44. With respect to functions lacking retail
analogues, the Commission looks "to whether the
BOC's performance offers an efficient competitor a
meaningful opportunity to compete.” Id. at 4095 q
269.  Because provisioning hot cuts has no retail
analogue, the FCC applied the "meaningful *626
*#42 opportunity to compete” standard to Bell
Atlantic's hot cut performance. /d.

Use of this standard was erroneous, appellants
contend.  "The FCC should have required Bell
Atlantic to prove that it was providing hot cuts with
the least amount of service disruption and missed
appointments that is technically and commercially
feasible." Appellants' Br. at 45.  Appellants derive
this standard in the following way. They begin with
Rule 311(b), which governs functions having retail
analogues: “to the extent technically feasible,” the
rule says, BOCs must provide access to network
elements at the same level of quality as they provide
to their own customers. 47 CER. § 51.311(b).
Appellants argue that Rule 311(b) applies to hot cuts
because the FCC said in the order approving Bell
Atlantic's  application that the standard for
compliance absent retail analogues (as in the case of
hot cuts) is no weaker than the standard where there
are retail analogues.  Accordingly, they argue, the
meaningful  opportunity to compele standard
employed in the former scenario must include a
requirement that the BOC take all technically feasible
steps 1o provision hot cut loops.  Appellants also
contend that their standard is compelled by the
statute’s  requirement  that BOCs  provide
nondiscriminatory access to local loops.

We are unconvinced. Applying to obligations that
have retail analogues, Rule 311(b) has nothing to do
with obligations, like hot cut provisioning, that have
no such analogue.  As the FCC points out, the
meaningful opportunity standard "is neither stronger
nor weaker than the standard for functions with retail
analogues. It is simply different, because it requires
an objective level of performance rather than a level
that varies with each carrier's individual retail
performance."  Appellee’s Br. at 33.  Appellants
thus may not import Rule 311(b)s "technically
feasible" requirement into the meaningful opportunity
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o compete  standard. Section  271's
“nondiscriminatory” requircment, moreover, is not
self-defining. While appellants’ definition is
plausible, the Commission interprets the word
differently, and it is to the Commission that we owe
deference.

{8] Applving the meaningful opportunity standard,
the FCC determined that Bell Atlantic made “a
menimally  acceptable showing” of checklist
compliance with respect to hot cuts. Bell Atlgnric, 15
FOCCR, acdl15 g 309. It found that the company
completed over ninety percent of hot cuts within a
specified periodof time, that fewer than five percent
resufted in service oulages, and that fewer than two
percent of hot cut lines reported installation troubles.
Id. at 4114-15 % 309.  Appellants advance several
challenges to this conclusion. Our review is
pursuant to the arbitrary and capricious standard.
See S US.C. § TO6(21A).

Appellants first argue that the FCC failed to give
"substantial weight,” 47 U.8.C. § 271(d)(2}XA), to
the Justice Department's finding that "the number and
magnitude of the deficiencies [in Bell Atlantic's hot
cut provisioning] are imposing a rcal constraint on
competition through the use of unbundled loops and
that significant improvement 1s needed in this area,”
204 Evaluation at 20, We disagree with appeliants.
The Commission's  analysis  and the Justice
Department’s evaluation rested on the same factual
findings-- those made by the NYPSC--but differed
over the standard a BOC must meet to satisfy the
statute.  As the Justice Department itself explained:
"Qur assessment of the facts regarding Bell Atlantic’s
wholesale performance is substantially consistent
witl the NYPSC's assessment.... To the extent there
is a difference between the Department’s judgment
and that of the NYPSC, it arises largely from the
Department's conclusion that needed improvements
should be achieved before Bell Adantic i1s authorized
to provide [long distance service] in New York,
rather than relying on post-271 approval regulatory
mechanisms 1o altempt 10 ensure  such
improvements.”  fd. at 13-14 (footnote omitted).
*627 **43 Moreover, the Department explained:
"We have examined these facts to assess their impact
on the development of competition in New York and
have not, however, attempted to determine whether
they establish compliance with the legal requirements
ol the competitive checklist or the Commission's
rules, matters which we leave for the Commission's
Judgment." [fd_ at 13 n. 25,

The Commission and the Justice Department thus

disagreed only about where to draw the line beiween
acceptable and unacceptable hot cut performance,
The Commission was satisfied with Bell Atlantic's
level of performance; the Department was not.  As
the Department recognized, line-drawing is the
agency's responsibility.  Congress required only that
the FCC give the Department's evaluation
"substantial weight," admonishing that the evaluation
should nol have "preclusive effect.” 47 U.S.C. §
271 2)(A). To accept appellants' argument--
particularly where the Justice Department and the
FCC agreed on the facts but disagreed about the law--
would give the Department’s evaluation precisely
such preclusive effect,

AT&T and Covad next argue that the FCC failed to
give "substantial weight" to the Justice Department's
conciusion that Bell Atlantic’s hot cut deficiencies
had reduced competition in the New York market.
But as the Commission noted in the order approving
the company's application, "the Department did not
specify in what manner and to what extent the New
York local exchange market is affected adversely by
these problems. Nor did the Department provide any
indication as to what level of hot cut performance or
what types of improvements Bell Atlantic should be
required to demonstrate in order to satisfy section
271" Bell Atlantic, 1S F.C.C.R at 41089 297. To
be sure, the FCC conducted no detailed analysis of
the effect on competition, relying instead on industry-
approved metrics (such as on-time performance and
service outages) to conclude that Bell Atlantic
provided competitors with a meaningful opportunity
to compete. The Commission certainly could have
undertaken its own competition studies, but given
that it is the agency's responsibility to determine
precisely how to measure whether an applicant
provides nondiscriminatory access to local loops, we
find its reliance on industry-approved metrics neither
arbitrary nor capricious.

Appellants also contend that the FCC failed to
provide reasoned support for its conclusion that Bell
Atlantic met the Commission's performance targets.
Noting that the NYPSC advocated a ninety-five
percent on-time performance rate, they claim that the
Commission failed to support its determination that a
ninety percent rale represents a  mcaningful

opportunity to compete.  As the FCC points out,
however, the NYPSC also said that a ninety percent
rate cannot be considered discriminatory. Appellee's
Br. at 35. Equally important, the Commission has
wide discretion to determine where to draw
administrative lines, and appellants point to nothing
suggesting that the agency abused its discretion in
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drawing the line at ninety as opposed to ninety-five
percent.  See Department of Health and Human
Sves., Indian Health Service, Oklahoma Ciry v.
FLRA, 885 F.2d 911, 917 (D.C.Cir.1989) ( "Because
of the need for expertise and judgment, the drawing
of the lines between [competing proposals] is
ultimately within the jurisdiction of the [agency],
which  has  been vested by Congress with
administration of the statute, whose decision must be
sustained absent arbitrary action.”). The same
principle refutes appellants' challenge 1o the
Commission's  conclusion  that  Bell  Atlantic
satisfactorily performed hot cuts with minimal
service outages (five percent) and insiallation
troubles (two percent).

AT&T and Covad next argue that the FCC's
conclusion that fewer than five percent of customers
suffered scrvice outages caused by Bell Atlantic rests
on a legal error, ie., that the five percent figure did
not include service outages where fault *628 #¥44
could be attributed to neither Bell Atlantic nor
AT&T. Because Bell Atlantic bears the burden of
cstablishing that it has satisfied the competitive
checklist, appellants argue, the FCC must assume that
the company caused the culages of unattributed
origin. raising its crror rate to 6.5 percent.  But how
does attributing outages of unknown origin to Bell
Atfantic follow automatically from the proposition
that the company has the burden of proof?
Appellanis never explain this connection. Moreover,
we find no reason to disturb the Commission's
judgment that Bell Atlantic satisfied its burden of
proof.  The company offered evidence about the
number of service outages, which AT&T attempted
to rebut with its own data. Relying on an NYPSC
reconciliation of this conflicting data, the FCC
concluded that many of the outages cited by AT&T
could not fairly be attributed to Bell Atlantic. See
Bell Atlantic, 15 FC.C.R. at 4110-11 99 302-03.
The  outages-of-unknown-origin - problem  thus
represents a failure of AT&T's rebuttal evidence, not
of Bell Atlantic's proof.

Equally unpersuasive is appellants’ argument that "it
was ahsurd for the FCC to find that CLECs have
nondiscriminatory access to unbundled loops when
unrebutted evidence showed that more than 10
percent of CLEC loop orders result in dropped
[dircctory] listings."  Appellants' Br. at 54. The
Commission responded to this argument in the order
approving Bell Atlantic's application, stating: "We
find that Bell Atlantic has 1aken adequate measures to
detect any dropped listings and restore them to the
directory assistance database promptly.  No other

commenter raises this objection, suggesting the
difficulty is of little competitive consequence. In
fact, several parties support Bell Atlantic's assertion
of compliance with this checklist item.”  Bell
Atlantic, 153 FCCR. at 4134 T 335 (footnote
omitted). Acknowledging that the Justice
Department, relying on an AT&T study, had
expressed concern about directory listings, the
Commission explained that the Department "did not
have the benefit of Bell Atlantic's reply [to AT&T's
study], which we believe sufficiently rebuts AT&T's
claims," Id. at 4134 9 356. Although the
Commission did not document all problems with
AT&T's study, its conclusion finds sufficient support
in the record and is ncither arbitrary nor capricious.

v

[9] We twrn to AT&T's challenge to the use
restrictions  Bell  Atlantic  places on  certain
combinations of network elements.  Bell Atlantic
and its competitors use network elements to provide
two types of telecommunications services: exchange
services, which subscribers use to make calls within
local exchange areas (local calls), and exchange
access services, which long distance carriers use to
originate and terminate long distance calls.
Adhering to an NYPSC policy, Bell Atlantic
prohibits competing carriers from using a certain
combination of unbundled network elements--a
combination of loop and transport known as the
enhanced extended link or "EEL"--to provide
exchange access (long distance) services unless those
carriers use those elements primarily to provide
exchange (local) services. In other words, Bell
Atlantic denies EEL access to carriers sceking to use
them either exclusively or predominately for long
distance service; those carriers must instead provide
long distance service as they had before the 1996
Act--by purchasing special access services from Bell
Atlantic.  Special access charges for those services
exceed what competitive carricrs like AT&T would
have to pay to lease EELs. Thus this dispute.

The Commission originally considered these use
restrictions in its Local Competition First Report and
Order, finding them to violate section 251{c)(3)'s
requirement that BOCs “provide such unbundled
network elements in a manner that allows requesting
carriers to combine such elements in order to provide
such telecommunications service." 47 U.S.C. §
251(c)3). *629 **45 Because long distance service
1s a "telecommunications service,” the FCC reasoned,
BOCs must provide access to network elements to
carriers wishing to use them to provide long distance
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as well as Tocal service. "Although we conclude ...
that we have discretion under the 1934 Act, as
amended by the 1996 Act, to adopt a limited,
transitional plan to address public policy concerns
raiscd by the bypass of access charges via unbundled
clements.” the FCC explained, "we believe that our
interpretation of section 251(¢c)(3) ... is compelled by
the plain language of the 1996 Act™  Local
Competition First Repart and Order, 11 F.C.C.R. at

156794 356.

In 1999, the Supreme Court vacated the rule listing
the network clements BOCs must provide to
competitors, see fowa Ul Bd., 525 U.S. 366, 119
S.Cr. 721, 142 L.Ed.2d 835, leading the Commission
1o reconsider its position with respect to EEL access.
Asx part of the process of developing new unbundled
network element rules, the Commission issued a
Supplemental Order cxpressly authorizing--indeed,
mandating--the use restrictions that appellants
challenge here.  Issued approximately one month
before the FCC approved Bell Atlantic's application,
the Supplemental Order provides:
[U]ntit resolution of our Fourth [Further Notice of
Proposed Rulemaking], which will occur on or
before June 30, 2000, interexchange carriers
(IXCs) may not convert special access services to
combinations of unbundled loops and transport
network clements.... This constraint does not apply
if an [XC uses combinations of unbundled network
clements to provide a significant amount of local
cxchange service, in addition o exchange access
scrvice, 10 a particular customer.
I the Muatter of Implementation of the lLocal
Competition Provisions of the Telecommunications
Act of 1996, 15 FC.CR. 1760, 1760 7 2 (1999) (
"Supplemental Order") (emphasis added), clarified,
In the Matter of Implementation of the Local
Competition Provisions of the Telecommunications
Act of 1996, FCC No. 00-183 (Junc 2, 2000)
("Supplemental Order Clarification™). In other
words. the Commission mandated these use
restrictions on an interim basis. In a Supplemental
Order Clarification, released June 2, 2000, the
Commission extended the temporary constraint
beyond June 30, "while we compile an adequate
record ... for addressing the legal and policy issues
that have been raised." Supplemental Order
Clarification at 8.

Acknowledging that it had changed its position, the
FCC explained that the interim rule "is consistent
with the Commission's finding in the Local
Competition First Report and Order. that we may,
where necessary, establish a temporary transitional

mechanism to help complete all of the steps toward
the pro-competitive goals of the 1996 Act, including
the full implementation of a competitively-neutral
system to fund universal service and a completed
tramsition  to  cost-based  access  charges.”
Supplemental Qrder, 15 FCCR. at 1763 ¢ 7.
Under the Commission's universal service program,
local telephone service in  high-cost areas is
subsidized by incumbent LEC exchange access
revenue. The FCC was concerned that if it allowed
carriers to bypass special access charges by using
network elements to provide their own exchange
access, LEC exchange access revenue would decline,
thus threatening universal service funding.

In comments opposing Bell Atlantic’s application
{submitted before promulgation of the Supplementai
Order), AT&T, relying on the same reasons the FCC
gave in Lhe Local Competition First Report and
Order, contended that these use restriclions are
unlawful, precluding the Commission's finding that
Bell Atlantic provided "[n]ondiscriminatory access to
network elements in  accordance with the
requirements of sections 25 [{c}(3) and 252(dy( 1)." 47
USC § 271()(2)(B)i1). The Commission *630
*#46 responded in the order approving Bell Atlantic's
application:
In the wake of the Supreme Court's January 25,
1999 decision vacating the Commission’s Rule
51.319 that identified the network elements
incumbent LECs are required to provide on an
unbundled basis, and prior to adoption of our order
reinstating that rule, the incumbents' obligations
with regard to offering unbundled network
elements or combinations thereofl has been unclear.
Bell Aviantic, 15 F.C.CR. at 4080 § 236 (citing
lowa Urnl. Bd., 525 U.S. 366, 119 8.Ct. 721, 142
LEd.2d 835). "Given this vacuum," the FCC
reasoned, "it would be inequitable to penalize Bell
Atlantic for complying with the rules established by
the New York Commission,” which permit these use
restrictions. /d. The Commission also relied on its
determination in the Supplemental Order that the
imposition of use restrictions on an interim basis was
lawful. See id.

Renewing its argument here, AT&T claims that Bell

Atlantic's use restrictions violate section 231(¢)(3).
According to AT&T, the Supplemental Order is
unlawful and Bell Atlantic's imposition of use
restrictions  precludes a finding of checklist
compliance.  The FCC responds that compliance
with Commission orders cannot serve as a basis for
rejecting an application. The reason, the FCC
explains, is that the statute does not permit appellants
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in section 271 proceedings 10 collaterally attack
orders or rules adopted by the Commission in other
proceedings.  Calling its posttion "prudent,”" the
Commission further argues that "any such challenge
could be brought only through a petition for review
of the Supplementat Order itself, see 47 U.S.C § 402
ta). not as a collateral attack on this section 271
appeal, see 47 US.C. § 402 (b)(6), {9)." Appellee's
Br. at 40. "Because the Supplemental Order must be
deemed lawful for purposes of this case," the
Commisston  concludes, "Bell Atlantic's  use
restrictions cannot be a basis for challenging its
section 271 authorization.” fd.

Since this issue presents a straightforward question
of statutory construction, we again invoke Chevron,
Under Chevron step one, the "precise question” is
this: In a sectton 271 proceeding, may an applicant's
compliance with a collateral order provide the basis
for a finding that the applicant has not "fully
implemented the competitive checklist"? 47 1J.8.C. §
2713 ANI).  Put another way, does the statute
reguire the Commission in section 271 proceedings to
cntertain challenges to orders adopted in  other
procecdings? We cannot see how section
2713} AXi) speaks unambiguously to this issue,
The section says nothing about what full
unplementation  requires, nor  whether  the
Commission can inlerpret it as being satisfied by
compliance with agency orders.

The question, then, is whether the FC(C's
interpretation of  section 27 1{dMAXIY is
reasonable.  See Chevron, 467 115, at 843, 104 S.Ct.
2778. The Commission based its interpretation on
the "very unfortunate practical consequences” that
would result from adopting AT&T's interpretation of
the statute.  Appellee's Br. at 41.  Under that
interpretation, during the ninety-day statutory review
period the FCC would have to resolve all collateral
challenges 1o rules and orders issued in other
proceedings, and then defend its decision in a section
271 appeal to this court. According to the
Commission, this would risk converting "precisely
focused, extremely expedited" section 271
"adjudications, as well as this Court's subsequent
review proceedings, into forums for the mandatory
resolution of major industry- wide issues already
pending  in  traditional  notice-and-comment
rulcmaking proceedings." Id.

Given the deference we owe (he Commission,
particularly where, as here, it has made a judgment
about the most efficient way o proceed in a complex
administrative matter, we find its interpretation of

*631 **47 the statute reasonable. The Commission's
concerns about encumbering the ninety- day
administrative process and prolonging litigation, thus
delaying BOC entry into long distance markets, seem
weli-founded.  Under AT&T's interpretation of the
statute, parties to section 271 proceedings could
challenge (before both the Commission and this
court) virtually every aspect of the agency's local
competition regulations--including TELRIC, as
AT&T counsel conceded at oral argument.  Such a
challenge would further complicate these already
enormously complex proceedings, requiring the
Commission, in addition to resolving the many other
issues before iL, to present a comprehensive defense
of TELRIC, all within the ninety days prescribed by
the statute.  We would then have to delermine
whether TELRIC was the appropriate pricing
methodology, and in doing so we would create a
holding that would supplant any pending petitions for
review of the underlying TELRIC orders, at least in
this circuit. ~ We thus agree with the FCC that
allowing collateral challenges could change the
nature of section 271 proceedings from an ¢xpedited
process focused on an individual applicant's
performance into a wide-ranging, industry-wide
examination of telecommunications law and policy.

Perhaps allowing substantive challenges to colateral
orders would result in speedier realization of
competitive local and long distance telephone
markets. But the FCC has a different view, and this
being a policy judgment, it is Tor the agency--not this
court--to make. "Congress quite clearly gave the
Commission the primary responsibility to make
delicate judgments under this statnte...” SBC
Communications, 138 F.3d al_42}, We are
particularly  comfortable  deferring  to  the
Commission's judgment because the agency adopted
the Supplemental Order only as "a limited,
transilional plan to address public policy concerns,
relating to universal service, raised by the bypass of
access charges via unbundled elements.” Cf.
Competitive Telecomnmnications Assn v, FCC, 117
F.3d 1068, 1073-75 (8th Cir. 1997} ("CompTel™.

We do not agree with AT&T that AT&T v. FCC, 978
F.2d 727 (D.C.Cir,1992) requires a different result,
There, AT&T filed a section 208 complaint
challenging a competitor's failure to file a tariff in
violation of the Communications Act. The
Commission, acknowledging that this court had
invalidated a previous order exempting nondominant
carriers from filing tariffs, deferred consideration of
the "validity" of the policy to a future rulemaking and
dismissed AT&T's complaint. /d. at 731. Calling
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the Commission's action an "administrative law shell
gume," i al 732, we found the dismissal of AT&T's
complaint "with only a promise to address the legal
issue it raised in a future rulemaking” to be arbitrary
and capricious, /d. at 733,

AT&T differs from this case in a fundamental
respect. Unlike there, where the Commission
dismissed AT&T's section 208 complaint, here the
Commission fully considered AT&T's challenges to
the Commission's approval of Bell Atlantic's section
27] application. Although the Commission declined
o consider AT&T's challenge to the Supplemental
Order. there 1s no evidence that ils reason for doing
so was, as m AT&T, a desire to "avoid judicial
review” motivated by a "fear[ ] ... [that the order]
cannot withstand judicial scrutiny.”  fd. _al 731,
Instead, the Commission relied on its  view--
reasonable, we have held--that section 271 does not
permit collateral challenges to Commission orders.
AT&T could have challenged the Supplemental
Order by filing a petition for review pursuant to 47
US.C. § 402(a). In fact, this is exactly what Bell
Atlantic and other BOCs did when challenging the
TELRIC mcthodology--they filed a petition for
review of the Local Competition First Report and
Order. which the Eighth Circuit resolved just days
ago.  See lowa Ubil. Bd. v. FCC, 219 F.3d 744 (8th
Cir.2000). AT&T may *632 **48 still be able to
challenge the Supplemental Order by filing a section
208 complaint when Bell Atlantic actually refuses to
permit it to use EELs to provide long distance
service. Thus this case involves neither an
“administrative law shell game" nor a "promise to
address the legal issue ... in a future rulemaking.” /d,
at 732-33.

A final note. The parties debate the implications of
CompTel 117 F.3d at 1073-75. The FCC argues that
the decision supports the interim restrictions
authorized by the Supplemental Order. AT&T
thinks that CompTel was wrongly decided. We need
not resolve that debate because the lawfulness of the
Supplemental Order is not a proper subject of this
section 271 proceeding.

v

(10] This brings us to AT&T's final challenge to the
Commission's order.  In Bell Atlantic’s section 271
application, the company stated its intention 1o
market its affiliate’s long distance service to
customers who call Bell Atlantic to establish or
change their existing local service.  Bell Atlantic
explained that when it receives calls relating to local

service, it will mention its affiliate's long distance
service, then offer to read the names of other long
distance carriers in random order.

AT&T claims that Bell Atlantic's practice violates
section_272(c)1), which prohibits BOCs from
discriminating between their long distance affiliate
and other providers of long distance service. See 47
US.C. § 272(c¥1). Section 272(g)2), however,
expressly permits BOCs to engage in joint marketing.
See i §  212)(2).  Under section 272(g)3),
moreover, "[tlhe joint marketing and sale of services
permitted under this subsection shall not be
considered to  violate the nondiscrimination
provisions of subsection (c) of this section." Jd. §
272(gX3). We read this provision to exempt joint
marketing  activities from section_ 272(c}1)'s
nondiscrimination requirement. It is true, as AT&T
points out, that section 272(g}3) is titled "Rule of
construction,” but we do not see how this alters its
clear implications.

AT&T also argues that prior to the 1996 Act the
FCC required BOCs to read the names of available
long distance carriers in alphabetical order, showing
favoritism to none.  According to AT&T, because
section 251(g) requires BOCs to adhere to all pre-Act
nondiscrimination requirements until “explicitly
superseded by regulations prescribed by the
Commission,” 47 U.S.C, § 251(y), BOCs may not
deviate from the prior practice of reading the list of
all long distance carriers, including themselves, in
alphabetical order. The Commission persuasively
responded to this issue in its 1997 Order denying
BellSouth’s South Carolina application:
[Tihe equal access obligations requiring BOCs to
provide the names and telephone numbers of
interexchange carriers in random order were
written at a ttme when BOCs could not provide
{and therefore could not market) long distance
services, Now that BOCs ... are permitted under
the Act to market their services jointly, we must
harmonize the existing equal access requirements
with the right under the Act to engage in joint
marketing.
In the Martter of Application of BeliSouth Corp.. 13
F.C.C.R. at 671 F 238 (footnote omitted).

VI

Approving a section_27] application requires a
delicate judgment about the current state of
competition in local markets, as well as how best to
foster future competition. The FCC must ensure--as
it has in five previous cases-- that BOCs failing to
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comply with the 1996 Act's local compelilion
provisions are not allowed 1o provide long distance
service.  The Commission must be equally careful to
ensure--as it has in this case--that BOCs that satisfy
the statute's requirements are not barred from long
distance markets. "Setting the bar for statutory
compliance too high *633 **49 would inflict two
guite serious harms,” as the FCC points out.
Appellec’s Br. at 11. "First, it would dampen every
BOC's incentive to cooperate closely with state
regulators o open its local markets to full
computition.... Second, setting the bar too high would
simultancously deprive the ultimate beneficiaries of
the 1996 Act-- American consumers--of a valuable
source of price-reducing competition in the long
distance market.” fd.

We believe that the Commission set the bar at a
reasonable height. 1t demanded real evidence that
Beil  Atlantic had complied with all checklist
requircments, but at the same time, it did not allow "
‘the infeasible perfect to ousl the feasible good.' "
FEdison FElec. Inst. v, JCC, 969 F.2d 1221, 1227
(D.C.Cir.1992) (guoting Commonwealth of
Pennsvivania v, ICC__ 535 F2d 91, 96
(D.C.Cir.1976)).  Given the evidence of growing
competition in the New York local telephone market,
see supra at 9-10, the NYPSC's careful work on a
host of technical and complex issues, and the
thorough analysis conducted by the FCC in the
limited time permitted by section 271(c), we find no
basis {or faulting the Comtnission's conclusion that
Bell Atlantic satisfied the statute's requirements for
entry into the long distance telephone market.

The Commission's order approving Bell Atlantic's
application s affirmed.

So ordered.

END OF DOCUMENT
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PROCEDURAL HISTORY

On January 3, 2002, Cox lowa Telcom, LLC (Cox lowa), filed a formal
complaint against Qwest Corporation (Qwest) with the Utilities Board (Board) alleging
that Qwest's decision to offer local service freezes (LSFs) to lowa customers is an
anti-competitive measure. On January 22, 2002, Cox lowa filed an application and
motion to stay Qwest’'s implementation of LSFs in lowa, which became available to
lowa customers on January 17, 2002.

On January 23, 2002, Qwest filed a response to Cox lowa’s complaint and
made a motion to dismiss the complaint, asserting that the Board rules allow for LSFs
and that Cox lowa's complaint, therefore, had no merit.

On February 6, 2002, the Board issued an order docketing the complaint,
establishing a procedural schedule, and granting Cox lowa's motion to stay the
imposition of Qwest’s LSF. In that order, the Board requested that Qwest file a
proposed tariff provision outiining the details of the local service freeze option.

On February 11, 2002, MCI Metro Access Transmission Services, Inc.
(MClmetro), filed with the Board a petition to intervene as a local exchange
competitor of Qwest. The Board issued an order granting MClImetro’s petition on
February 25, 2002.

Also on February 11, 2002, Qwest filed a proposed tariff provision regarding
the local service freeze in response to the Board's February 6, 2002, order.

A hearing was held in this docket on March 4, 2002. Cox lowa, Qwest, and

the Consumer Advocate Division of the Department of Justice (Consumer Advocate)
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Cox lowa contends that despite the language of lowa Code § 476.103(8), the
Board was given the authority to prohibit the imposition of a local service freeze
under the language of iowa Code § 476.103(1), which provides, "[s]uch rules shall
not impose undue restrictions upon competition in telecommunications markets."
Cox lowa contends that Qwest's proposed LSF imposes undue restrictions on lowa
telecommunication competition, and therefore, the Board has the authority to prohibit
such a practice.

Consumer Advocate did not address this issue.

The Board finds that lowa Code § 476.103 grants it the authority to prohibit
Qwest from implementing its proposed local service freeze. In Chapter 476.103, the
legislature specifically mandated the Board adopt competitively neutral rules
regarding the solicitation, imposition, and lifting of preferred carrier freezes, but this
section does not specifically mandate the imposition of local service freezes.

In accordance with that Code section, 199 1AC 22.23(2)"d" encompasses the
Board's rules regarding preferred carrier freezes. While these rules discuss preferred
carrier freezes for iocal exchange services, 199 IAC 22.23(2)"d"(4)"3" provides:

To the extent a jurisdiction allows for the imposition of
preferred service provider freezes on additional preferred
service provider selections (e.g., for local exchange,
intraLATA/intrastate toll, interLATA/interstate toll service,

and international toll.), . . .

This language indicates the Board reserved the right to make the determination at

issue in this case.
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entered appearances through their counsel. Also on March 4, 2002, MClmetro filed
with the Board a withdrawal of its intervention in this docket.

At the hearing, the Board noted that the number of confirmed slamming
complaints received by the Board was relevant to the inquiry and that Board staff was
preparing an exhibit outlining that information. On March 7, 2002, the Board issued
an order proposing to take official notice of the number of local service slamming
complaints received by the Board since January 1, 2001, and revising the procedural
schedule so as to allow the parties adequate time to respond to the information. No
objections were filed by the parties in response to the slamming information compiled
by the Board. Therefore, effective March 13, 2002, all local slamming information
compiled by the Board for the purpose of this docket and illustrated in Board’s Exhibit

"A" became part of the evidentiary record in this matter.

ISSUES

A. Whether the Board has the authority to prohibit the imposition of a local
service freeze.

In support of its decision to implement a local service freeze option in lowa,
Qwest cites to lowa Code § 476.103(8), which states that the Board "shall adopt
competitively neutral rules establishing procedures for the solicitation, imposition, and
lifting of preferred carrier freezes.” Qwest asserts that through this Code section, the
lowa legislature mandated the Board allow for the implementation of a local service

freeze and, therefore, the Board cannot prohibit Qwest from implementing its LSF.
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for local slams. Cox lowa also suggests that the Board has sufficient tools to deal
with and discipline rogue carriers who commit local slams.

Qwest states that its LSF protection satisfies a legitimate need by thwarting
unauthorized slamming. (Tr. at 76-77). Qwest asserts that the 42 local service
slamming complaints received by the Board since January 1, 2001, are significant
enough to merit the necessity of an LSF. (See Exhibit A). Qwest states that even
one local slamming complaint is too many, and the 14 Board-confirmed cases could
have been avoided had the LSF option been in effect. {See Exhibit A).

Consumer Advocate asserts that the evidence officially noticed by the Board in
Exhibit "A" shows that the occurrence of 1ocal service slamming in lowa is not de
minimis. {See Exhibit A). Consumer Advocate posits that this information fails to
support a prohibition of local service freezes. In addition, Consumer Advocate
contends it would be unwise to prohibit the practice of local service freezes in lowa
based on a generalized allegation that the practice creates a potential for abuse.

The record indicates that as of June 30, 2001, lowa had 1,544,509 end-user
switched access lines. (See Exhibit 102). The evidence officially noticed by the
Board in Exhibit “A” shows that Board staff has received 42 local service slamming
complaints since January 1, 2001, and that four telecommunications carriers have

been implicated. (See Exhibit A). Of those complaints, 14 have been determined to

be instances of local slamming, 24 have been determined as "no slams," and four

remain under investigation. (See Exhibit A).
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In addition, the FCC has recognized that "preferred carrier freezes can have a
particularly adverse impact on the development of competition in markets soon to be
or newly opened to competition.” See FCC 98-334, CC Docket No.94-129,  135.
Therefore, the FCC has explicitly authorized individual states to adopt a moratorium
on intrastate preferred carrier freezes. |d. at 137. Specifically, the FCC has provided
that individual states, based on their observations of slamming incidents in their
jurisdictions and the development of competition in relevant markets, "may adopt
moratoria on the imposition or solicitation of intrastate preferred carrier freezes if they
deem such action appropriate to prevent incumbent LECs from engaging in anti-
competitive conduct.” Id.

As stated above, the Board's rules in 199 IAC 22.23(2)"d"(4)"3" conform to the
FCC's order that allows for jurisdictions to adopt a moratorium on the imposition of a
local service freeze if such action is appropriate to maintain healthy competition.
Therefore, the Board finds it has the authority to determine whether to allow Qwest to
implement a local service freeze option in lowa.

B. Whether the issue of local exchange carrier slamming is prevalent, or is
expected to become prevalent, in lowa so as to necessitate the
implementation of a local service freeze option for the protection of lowa
customers.

Cox lowa cites to Board’s Exhibit "A," which provides that since January 1,
2001, a total of 14 slamming complaints involving local dial tone were confirmed by

Board staff as being local slams. (See Exhibit A). Cox lowa asserts that the

information provided in Board Exhibit "A" shows that lowa consumers are not at risk
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(Tr. at 29-30; See also Exhibit 102). Qwest concludes that this figure demonstrates
that competition in lowa is alive and well and could withstand the implementation of a
local service freeze.

Consumer Advocate recognizes that local service freezes have the potential to
be used in an anti-competitive manner, and if such a use occurs in the local market, it
could further slow the development of competition and frustrate the central policy
objective of bringing competition to lowa markets. Consumer Advocate also points
out that according to its own evidence, Qwest retains over 85 percent of the local
telephone lines in its lowa territories of incumbency (See Tr. at 152), and according
to the FCC, incumbents retain 89 percent of the local telephone lines statewide.

(See Exhibit 102).

The fact that Qwest retains a major market share of the local telephone lines
in its lowa territories and that as of June 30, 2001, CLECs possess a small
percentage of the total market, demonstrates that local service competition is in its
infancy in lowa. The added step for the customer of contacting both Qwest and the
CLEC in order to change the local service provider may be all that is needed to
prevent a customer from making that switch.

Given the negligible state of local competition in lowa and the few instances of
local service slamming, the Board finds that a local service freeze implemented by
Qwest at this time is unnecessary to protect consumers and will have a detrimental

effect on local competition.
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Despite the assertions by Qwest and Consumer Advocate that the evidence of
14 confirmed local service slams since January 1, 2001, is not de minimis, the Board
finds that this number is insignificant, especially when placed in proportion with the
number of local service lines in lowa. Therefore, the Board finds that local service
slamming is not a problem in lowa at this time and, as such, does not warrant the
imposition of a local service freeze for consumer protection.

C. Whether the implementation of a local service freeze by Qwest
Corporation will have an adverse effect on the competitive
telecommunications market in lowa.

Cox lowa maintains that competition in the telecommunications market is
dismal, especially in rural lowa, and that only a handful of well-positioned competitive
local exchange carriers {CLECs) have survived and thrived. Cox lowa states that the
FCC recognized the potential problems with freezes in less competitive markets and,
as a result, gave states the ability to adopt moratoria on the imposition or solicitation
of intrastate preferred carrier freezes. See FCC 98-334, CC Docket No. 94-129, §
137. Cox lowa conciudes that with only 14 Board-verified local slams by two
companies since January 1, 2001 (See Exhibit A), in addition to limited competition in
lowa, especially in the rural areas, the Board has a significant reason to adopt a
moratorium on the impaosition of local service freezes.

Qwest disagrees with Cox lowa's position that local competition in lowa is
virtually non-existent. Qwest cites to the FCC Industry Analysis Division of the

Common Carrier Bureau report on local telephone competition, which reports that the

CLECs in lowa possess 11 percent of the total market as of June 30, 2001.
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ORDERING CLAUSES

IT IS THEREFORE ORDERED:

1. Pursuant to the findings above, Qwest Corporation is prohibited from
implementing a local service freeze in lowa at this time.

2. Qwest Corporation shall withdraw its proposed tariff provision, filed
February 11, 2002, regarding the local service freeze option, within 30 days of the
issuance of this order.

3. Any customers enrolled in the local service freeze option prior to the
issuance of the Board’s February 6, 2002, order granting Cox lowa Telcom’s motion
to stay the implementation of the freeze shall be notified of this order and their
participation in the local service freeze option shall be terminated within 30 days of

the issuance of this order.

UTILITIES BOARD

/s/ Diane Munns

ATTEST:

/s/ Judi K. Cooper /s/ Elliott Smith
Executive Secretary

Dated at Des Moines, lowa, this 3" day of April, 2002.
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FINDINGS OF FACT

1. The number of Board-confirmed local service slams since January 1,
2001, is minimal, especially when placed in proportion with the number of local
service lines in fowa, and demonstrates that local service slamming currently is not a
problem in lowa.

2. CLECs possess a small percentage of the total lowa
telecommunications market; an indicator that iocal competition is in its infancy in
lowa, and as such, the imposition of a local service freeze will have a detrimental

effect on local competition.

CONCLUSIONS OF LAW

1. The Board has jurisdiction over the parties and the subject matter of
this proceeding pursuant to lowa Code § 476.103(6).

2. The FCC has given states the authority to adopt a moratorium on the
impaosition or solicitation of local service freezes, if they deem such action appropriate
to prevent incumbent local exchange carriers (LECs) from engaging in anti-
competitive conduct. See FCC 98-34, CC Docket No. 94-129, ] 137.

3. The lowa Code and Board rules give the Board the discretion to prohibit

Qwest's implementation of a local service freeze in lowa.




