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REPLY COMMENTS
OF THE
NATIONAL TELECOMMUNICATIONS COOPERATIVE ASSOCIATION

The National Telecommunications Cooperative Association (NTCA)' hereby files its
reply comments in response to the Federal Communications Commission’s Notice of
Proposed Rulemaking in the above-captioned proceeding.’
L. INTRODUCTION

The Commission’s decisions in this proceeding and its companion rulemaking

proceedings will determine the future of broadband deployment in this country. Although

numerous parties commented on the Commission’s tentative conclusions on the appropriate

"'NTCA is a not for profit corporation established in 1954. It represents more than 500 small carriers that are
defined as “rural telephone companies” in the Telecommunications Act of 1996 (Act). NTCA members are full
service telecommunications carriers providing local, wireless, cable, Internet, satellite and long distance

services to their communities. NTCA members are rate-of-return regulated carriers.

2 In the Matter of Appropriate Framework For Broadband Access to the Internet over Wireline Facilities, CC
Docket No. 02-33, Universal Service Obligations of Broadband Providers, Computer Il Further Remand
Proceedings; Bell Operating Company Provision of Enhanced Services, 1998 Biennial Regulatory Review —
Review of Computer Il and ONA Safeguards and Requirements, CC Dockets Nos. 95-20, 98-10, Notice of
Proposed Rulemaking, FCC 02-42 (rel. February 15, 2002). (NPRM).
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statutory classifications to wireline broadband Internet access services, only a few
specifically addressed how this classification will affect rural carriers and rural broadband
deployment.

Congress expressed its intention in 1996 for consumers in rural, insular, and high-cost
areas to have access to advanced telecommunications and information services that are
reasonably comparable to those available in urban areas, and at reasonably comparable rates.’
It is therefore imperative that the Commission review and consider the comments filed by the
rural interests and not make any sweeping policy decisions that will harm rural consumers or
the rural telephone companies that serve them.

The rural interests were in agreement with NTCA’s salient points in its initial
comments. Specifically, other parties agree with NTCA’s assertion that the Commission
should adopt a regulatory approach that preserves NECA pooling and tariffing for rural
incumbent local exchange carriers’ (ILECs’) DSL-based service. Many parties further agree
with NTCA that all facilities-based broadband Internet access providers must contribute to
the universal service fund in order to ensure the continued stability and sufficiency of
support.

Many commenters argue that if the Commission decides to regulate broadband under
Title 1, it should continue to require unbundling and resale obligations. As discussed more
fully below, NTCA cautions the Commission against accepting this argument without

acknowledging and adopting the rural protections currently built into the law.

347 US.C. §254(b)(2), (3).
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II. THE COMMISSION MUST PRESERVE NECA POOLING, TARIFFING OF
BROADBAND INTERNET ACCESS SERVICES, AND COST ALLOCATION
RULES THAT ENCOURAGE BROADBAND DEPLOYMENT

A. Pooling is Needed to Ensure Continued Provision of Broadband Services
in Rural Areas

In its initial comments NTCA states, “The Commission should adopt a flexible
approach that permits tariffing for those carriers who choose to remain under rate of return
regulation.” Common carrier regulation under Title I has provided the cornerstone for rural
broadband deployment. The NECA pooling structure works as a stabilizing factor for small
carriers by reducing administrative costs, creating incentives and spreading the substantial
risks of investing in rural areas among its participants.

The National Rural Telecom Association (NRTA) points out that if the Commission
classifies wireline broadband Internet access as an information service with no
telecommunications service component, the costs of the telecommunications component will
no longer be subject to Title II common carrier regulation.> Since only regulated service
costs may be included in tariffs filed pursuant to Part 69 of the Commission’s rules, DSL-
based service and other broadband transmission services would be eliminated from the
NECA pools and relieved of tariffing obligations. Carriers in rural and high-cost areas would
lose the benefits of pooling and the stability of that environment.

The Western Alliance demonstrates that in high cost areas the cost per broadband
customer for loop upgrades and DSL equipment alone could be thousands of dollars and

without pooling and preservation of existing cost allocation rules, a per month charge could

*NTCA comments, p. 6.

> NRTA comments, pp. 16-17.
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be as much as $300 per customer.® Given the fact that DSL take rates are low at the NECA
tariffed rate of $35.95, a cost of hundreds of dollars per month is unsustainable.

The National Exchange Carrier Association (NECA) argues that the Commission
must preserve a pooling option for rural ILECs’ DSL-based service even if wireline
broadband Internet access service is reclassified. It cautions the Commission against
adopting a “one-size-fits-all” policy.” NECA argues that while some ILECs might benefit
from reduced regulation, a number of rate-of-return ILECs would not be able to offer
broadband without the “regulatory and economic assurances provided by the tariff and
pooling process.”8

NTCA believes that the stand-alone DSL services offered by NECA pool members is
a “telecommunications service.” However, if the Commission decides that either stand
alone services or self-provisioned broadband Internet access services are “information
services” or some other hybrid not subject to Title II regulation, it should at least recognize
that carriers regulated under rate of return should be able to continue to tariff those services
and allocate costs as they do today.

The only way we will realize Congress’s goal of comparable services at comparable
rates in all areas of this Nation and the Commission’s stated goal of encouraging the
availability of advanced services to all Americans is if the Commission preserves the option
of NECA pooling and tariffing for rural ILECs serving rural and high cost areas. As the rural
parties agree, rural carriers should be permitted to continue to offer their DSL-based services

and other broadband services according to Title II regulation.

® Western Alliance comments, pp. 5-7.

"NECA comments, p. 3. See also OPASTCO comments, p. 5.

¥1d., p. 4. See also USTA comments, p. 11.

Y NTCA comments, pp. 2-5.
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B. Broadband Access Services Provided on a Stand-Alone Basis are
Properly Allocated as Regulated Costs

Stand alone broadband services constitute transmission and are offered “for a fee
directly to the public.” The cost allocation rules in Part 64.901 spell out the appropriate
allocation of Title II regulated costs to ensure recovery on the regulated side and in the
appropriate jurisdiction.'” There is no need to change the allocation rules for ROR carriers
who continue to provide stand alone broadband access services as they do today. However,
should the Commission reclassify these services or self-provisioned broadband access
services, any cost allocation issues should be referred to a federal-state Joint Board on
Separations. The Commission may not indirectly decide separations treatment and cause
previously interstate costs to shift to the intrastate jurisdiction without referring the matter to
a Joint Board, but it should weigh the consumer impact of any potential shift of costs to the
intrastate jurisdiction.

III. MANY PARTIES AGREE THAT ALL FACILITIES-BASED BROADBAND
INTERNET ACCESS PROVIDERS SHOULD BE REQUIRED TO
CONTRIBUTE TO THE UNIVERSAL SERVICE FUND TO ENSURE ITS
CONTINUED STABILITY AND SUFFICIENCY
In its comments NTCA stated, “all facilities based broadband providers should be

treated alike and contribute to the universal service fund.”'' Other parties agree."”

Cable, wireless and satellite communications companies are currently using their

platforms to provide broadband Internet access service in direct competition with wireline

broadband access service. These carriers benefit from the nationwide public switched

' The rules also contain the mandate of Section 254(k), which provides that services supported by universal
service bear no more than a reasonable share of joint and common costs of the facilities used to provide these
services. The continued application of Title II to the stand-alone broadband services of ROR carriers removes
the concern that Part 64 rules may need to be modified to comply with Section 254(k).

""NTCA comments, p. 8.

12 See, e. g. comments of NRTA, OPASTCO, and USTA.
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network because they originate and/or terminate broadband traffic over that infrastructure.
None of these non-ILEC broadband access providers, however, have the same universal
service obligations as their wireline ILEC competitors. Contribution policies and rules
therefore must change in order to eliminate the distinct competitive advantage these
companies have over contributing wireline ILECs, as well as the drain they impose on the
interstate revenue Universal Service Fund (USF) assessment base."

To achieve regulatory parity, all facilities-based broadband providers should be
treated alike. Requiring only wireline ILECs to contribute to the universal service fund
places these carriers at a distinct competitive disadvantage. To the extent that the
Commission is concerned about regulatory parity and the sustainability of an adequate
revenue base for its interstate USF mechanisms, it should require all providers of broadband
transmission or other telecommunications services on a stand alone basis to affiliated or non-
affiliated ISPs or end-users to contribute on an equitable and non-discriminatory basis."*

Further, if the Commission reclassifies wireline broadband access services, the public
interest demands that the Commission require other providers of “interstate
telecommunications” to contribute to universal service."> Reclassification would remove a
large group of services from the assessment base. A modification of the rules to require
other providers to contribute would be necessary to avoid harm to universal service.

The technology that consumers want and expect to have access to is changing. As
Congress anticipated, the current definition of universal service must evolve to keep pace
with the consumer need. Universal service support ensures comparable and affordable

services throughout the nation. Cable, wireless and satellite providers of broadband Internet

B First Repost and Order, CC Docket 96-45, 12 FCC Rcd 9183-9184, 4[795.
47 U.S.C. §254(d).
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access will benefit from the nationwide network made possible by universal service. They
should therefore be required to contribute to the USF mechanism. Expanding the list of
contributors to the universal service fund is critical to the continued success of universal
service and to ensure regulatory parity among all providers of high-speed access to the

Internet.

IV.  THE COMMISSION SHOULD ENSURE THAT RURAL PROTECTIONS
REMAIN INTACT

Congresses adopted the Telecommunications Act of 1996 in part, to spur competition.
However, Congress recognized that introducing competition into areas that cannot otherwise
support competition would ultimately harm consumers. Artificially induced competition
decreases the financial viability of the rural telephone companies'® and adversely affects the
business case for broadband deployment.'” The relatively small number of people living in
rural areas limits the revenues available for recovery of the significant financial investment
needed for deployment. Thus, the introduction of competition in rural areas that cannot
support it will actually slow, if not altogether stop, the deployment of broadband and other
services. For these reasons, rural telephone companies are initially exempt from the
interconnection, unbundling and resale requirements of 47 U.S.C. §251(c).

Several parties in this proceeding argue that if the Commission reclassifies wireline
standalone broadband as an “information service,” it should exercise its authority to require

wireline carriers to unbundle and/or resell that service.'® None of these parties discusses how

P 1d.
1(7’ Dale Lehman, The Cost of Competition, the NTCA 21% Century White Paper Series (Dec. 2000), p. 6.

Id., at 14.
'® See comments of United States Internet Industry Association, p. 15; AT&T Corp. pp. 29-37; Florida Public
Service Commission, p. 11; and The Public Utilities Commission of Ohio, pp. 29-31.
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such requirements would apply to rural companies currently exempt from the unbundling and
reselling obligations.

If the Commission does, in fact, reclassify wireline standalone broadband, but then
adopts any combination of unbundling, interconnection or resale obligations, it is imperative
that the Commission also adopts the current rural protections built into the law."” The law
balances competition and universal service by exempting rural telephone companies from
certain obligations imposed on carriers serving urban areas. The Commission must preserve
that balance.

Congress recognized that rural telephone companies are dedicated to the communities
they serve. They deploy services when the community need is great, but the business case is
weak. They have carrier of last resort obligations and serve areas that competitors have
historically ignored. The continued success of rural telephone companies is necessary to
ensure the continued success of rural communities.

Congress understood that “rural is different.” The Commission should have a similar
understanding and be cautious in this proceeding to not undermine Congress’s intent to
protect rural communities from unsustainable competition.

V. CONCLUSION

The Commission received many comments in this proceeding, but few addressed the
need to preserve quality, affordable service in rural America. The parties that did address
rural concerns agree with NTCA that: 1) the Commission should adopt a regulatory approach

that preserves NECA pooling and tariffing for rural incumbent local exchange carriers’

1t is appropriate for the Commission to consider individual markets, rather than create a national rule. The D.
C. Circuit recently instructed the Commission to consider the state of competitive impairment in particular
markets as part of the “necessary and impair” standards of its unbundling rules. USTA v. FCC, 290 F. 3d 415
(D.C. Cir. 2002).
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(ILECs’) DSL-based service; and 2) that all facilities-based broadband Internet access
providers must contribute to the universal service fund in order to ensure the continued
stability and sufficiency of support.

If the Commission does decide to regulate broadband under Title I, it must be careful
to protect rural interests and protect the balance between competition and universal service.
The Commission must fully acknowledge and adopt rural protections currently built into the

law.

Respectfully submitted,

NATIONAL TELECOMMUNICATIONS
COOPERATIVE ASSOCIATION

By:_/s/ L. Marie Guillory
L. Marie Guillory
(703) 351-2021

By: _/s/ Jill Canfield
Jill Canfield
(703) 351-2020

Its Attorneys

4121 Wilson Boulevard, 10™ Floor
Arlington, VA 22203
703 351-2000

July 1, 2002
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