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SUMMARY

The National Telecommunications Cooperative Association (NTCA) opposes

Cellular South License, Inc.'s (Cellular South) petition for designation as an eligible

telecommunications carrier (ETC) throughout it licensed service area in the State of

Alabama. The bid is not warranted because Cellular South failed to demonstrate that the

public interest would be served by the designation of a second ETC in the service areas of

the rural telephone companies involved.

Cellular South has not demonstrated that grant of its petition would serve the

public interest. Rural telephone companies in Alabama currently provide quality service

at affordable rates to their customers. Cellular South offers no evidence that grant of its

petition will provide any public benefit.

In addition, the Commission should not grant Cellular South's request to redefine

service areas served by rural telephone companies. Redefining rural study areas may

irreparably harm rural telephone companies and the customers they serve. While any

"cream skimming" on the part of Cellular South may be unintentional, the Commission

has a duty to consider the adverse effect on rural customers regardless of the competitor's

intentions.

Finally, there is much uncertainty surrounding the universal service portability

rules and the potential for waste that exists because of vagueness in the rules. The

Commission should refrain from acting on Cellular South's petition until it has had an

opportunity to clarify its rules.
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COMMENTS
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NATIONAL TELECOMMUNICATIONS COOPERATIVE ASSOCIATION

The National Telecommunications Cooperative Association (NTCA) hereby

submits its comments in the above-captioned matter. NTCA opposes Cellular South

License, Inc.'s (Cellular South) bid for designation as an eligible telecommunications

carrier (ETC) throughout its licensed service area in the State of Alabama. Cellular South

has not demonstrated that the public interest would be served by designation of a second

ETC in the service areas of the rural telephone companies involved.

I. INTRODUCTION

NTCA is a national association made up of more than 500 small, independent

telephone companies. All of NTCA's members are "rural telephone companies" as that

term is defined in the Communications Act (the Act) 47 U.S.C. §153(37).

Cellular South requests ETC designation for its entire licensed service area in

Alabama. Its licensed service area includes the service areas of rural telephone
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companies Castleberry Telephone Company, Inc., Gulf Telephone Company, Inc., and

Millry Telephone Company, Inc. It's licensed service area also includes portions of the

service areas of rural telephone companies Butler Telephone Company and Frontier

Communications of Alabama, Inc.

NTCA respectfully submits that the Commission should not grant Cellular

South's petition. Granting Cellular South ETC designation in areas served by rural

telephone companies is not in the public interest. Further, Cellular South does not

indicate that it has the support of the state commission.

II. THE COMMISISON SHOULD DENY CELLULAR SOUTH'S PETITION
BECAUSE IT HAS NOT DEMONSTRATED THAT DESIGNATION OF
CELLULAR SOUTH AS AN ETC IN AREAS SERVED BY RURAL
TELEPHONE COMPANIES IS IN THE PUBLIC INTEREST

In adopting the 1996 Act, Congress recognized that areas served by rural

telephone companies are different from those served by larger carriers. Congress favored

competition, but recognized that introducing competition into areas that cannot otherwise

support competition would ultimately harm consumers. For this reason, rural telephone

companies are initially exempt from the interconnection, unbundling and resale

requirements of 47 U.S.C. §25l(c). Further, while a state commission must designate

other eligible carriers for non-rural areas, states may designate additional eligible carriers

for areas served by a rural telephone company only upon a specific finding that such a

designation is in the public interest. 1

Cellular South argues that the public interest will be served if its application is

granted because competition drives down prices and promotes the development of

1 47 U.S.c. §214(e)(2).
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advanced communications.2 Without competition, it claims, "the incumbent provider has

little or no incentive to introduce new, innovative, or advanced service offerings.,,3

However, Cellular South offers no indication that the price of service in Alabama is high,

or that the rural carriers lag behind other carriers in introducing new services. Cellular

South also states that granting its petition would bring the benefits of competition to an

"under-served" marketplace, but offers no evidence of the marketplace actually being

under-served. In fact, as the Alabama PSC recently indicated, the rural telephone

companies in Alabama provide "quality service at affordable rates to the customers

within their service areas.,,4

Although Alabama lacks jurisdiction over its CMRS providers, its concerns about

competitors in rural areas are valid and should be addressed before any grant of ETC

status.

III. THE COMMISSION SHOULD NOT GRANT CELLULAR SOUTH'S
REQUEST TO REDEFINE SERVICE AREAS SERVED BY RURAL
TELEPHONE COMPANIES

The Commission should not redefine service areas served by rural telephone

companies as requested by Cellular South. The law requires an ETC to provide the

supported services throughout the service area for which ETC designation is received.5

Section 2l4(e)(5) provides that for an area served by a rural telephone company, the term

"service area" means such company's study area. Therefore, if Cellular South receives

ETC designation for an area served by a rural telephone company, it must offer service

'Cellular South Petition, p. IS.
3 ld.

4 Comments of the Alabama Public Service Commission, RCC Holdings Inc., Petition for Designation as
an Eligible Telecommunications Carrier Throughout its Licensed Service Area in the State of Alabama, CC
96-45, DA 02-746, P 2.
5 47 U.s.C. §214(e)(l).
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throughout the company's study area. The "service area" may be comprised of

something other than the company's study area only if the Commission and the States

establish a different definition, after taking into account the recommendations of a

Federal-State Joint Board.

A. Redefining Rural Study Areas May Irreparably Harm Rural
Telephone Companies and the Customers They Serve

When the Joint Board evaluated this issue, it recommended that the Commission

retain the current study areas of rural telephone companies as the service areas for such

companies, with good reason. The Joint Board stated that Congress presumptively

retained study areas as the service area for rural telephone companies in order to

minimize "cream skimming" by competitors. 6 "Cream skimming" is minimized since

competitors must provide service throughout the rural telephone company's study areas

and carmot serve only the lowest cost portions of a rural telephone company's study area.

Cellular South argues that it is not attempting to "cream skim" because it may

provide service only in those areas where it is licensed to provide service by the FCC.

Cellular South says it is not "picking and choosing the lowest cost exchanges." 7 This

argument does not address the fact that "cream skimming" may occur whether or not the

wireless licensee chooses which area it serves. It is entirely possible that the lowest cost

portion of a rural study area is the only area the wireless carrier is licensed to serve. This

inadvertent or accidental cream skimming by a wireless carrier is no less harmful than

intentional cream skimming, and can do substantial damage to the rural telephone

6 Federal-State Joint Board on Universal Service, Recommended Decision, CC Docket No. 96-45, 12 FCC
Rcd 87,179-180 (1996).
7 Cellular South Petition, p. 12.
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company and its remaining customers.8 Ultimately, it sets a dangerous precedent to

allow a wireless carrier to serve just a portion of a study area. At best, the customers

outside of the wireless carrier's licensed territory may be forced to pay higher rates to

make up lost revenue and suffer decreased quality; at worst, it may destroy a rural

telephone company. The Commission has a duty to consider the adverse effect on rural

customers regardless of the competitive carrier's good or bad intentions.

Cellular South suggests that the potential harm of redesignation to rural carriers

and their customers is avoided since carriers may disaggregate their study areas to

reallocate high cost loop support payments.9 Disaggregation was not intended to address

a situation in which a wireless carrier is exempt from its universal service obligations for

much of a rural service area. Further, as the Alabama PSC recently pointed out, "this is

the first time these [rural] companies have had the ability or requirement to [disaggregate

and target high-cost support below the study area level]."lo The PSC expresses severe

reservations about the success of disaggregation, "We are not certain these

determinations made by the [rural telephone companies] will ... achieve the results

expected by the FCC."ll It also indicated that disaggregation may be most difficult for

the smallest, and most vulnerable, of companies.

8 The Commission has not yet clarified the meaning of "capture" and therefore competing ETCs receive
support for service to the same customer. When and if the Commission defines the term, cream skimming
by ETC's with no carrier of last resort (COLR) obligations will result in higher per unit costs for the
customers of carriers with COLR obligations.
9 1d.

10 Alabama PSC Comments, RCC Holdings Inc., Petition for Designation as an Eligible
Telecommunications Carrier Throughout its Licensed Service Area in the State of Alabama, CC 96-45, DA
02-746, P 2.
II Id.
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B. The Commission is Obligated to Address Any Concerns of the
Alabama PSC.

It is because of a jurisdictional accident that Alabama lacks jurisdiction over

Cellular South's petition for ETC designation. The Alabama Public Service Commission

does not have regulatory authority over CMRS providers in Alabama because of laws and

regulations in effect long before ETC designations were an issue. However, it is clear

that Congress intended that the Commission and the states work together, specifically

when one is considering altering the definition of a service area served by a rural

telephone company.

Congress recognized the implications of changing the definition of a rural ILEC's

service area and understood that the expertise of both the state and the Commission were

needed before such a drastic measure should take place.

In adopting rules implementing Section 214, the Commission concluded that the

"plain language" of the section dictates that neither the Commission nor the states may

act alone to alter the definition of service areas served by rural carriers. 12 While the

Commission has rejected arguments that it must consult with the state before designating

an ETC in an area that differs from the rural telephone company's study area, the

Commission must, at the very least, take the state's comments and concerns into

consideration.

Both Congress and the Commission recognized the importance in requiring

competitors, as a condition of eligibility, to provide services throughout a rural telephone

company's study area and that the state has certain knowledge, lacking in the

12 In the Matter ofFederal-State Joint Board on Universal Service, First Report and Order, CC Docket No.
96-45,12 FCC Rcd 8776. 8881 (1997).
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Commission, of the impact of redefining a service area within the state's jurisdictional

b d · 13oun anes.

IV. THE COMMISSION SHOULD REFRAIN FROM ACTING ON
CELLULAR SOUTH'S PETITION UNTIL QUESTIONS ABOUT THE
UNIVERSAL SERVICE FUND ARE ANSWERED.

Cellular South seeks ETC designation specifically for the purpose of receiving

universal service support. The core purpose of universal service support has always been

and continues to be to help telephone companies in high-cost areas to make necessary

investments in the infrastructure and to assure that rural consumers have reasonably-

priced, quality telecommunications. There is a considerable amount of uncertainty about

the implementation of the portability rules and the Commission should refrain from

acting on Cellular South's petition until the uncertainties are resolved.

Rural telephone companies and their customers are wholly dependent on the

universal service fund. With the creation of the Interstate Common Line Support (lCLS)

mechanism as part of the MAG Order, rural companies will become even more

dependent on universal service support. Beginning July I, rural carriers will begin to

receive a portion of their common line costs from the ICLS that were previously

recovered in interstate access charges.

The Commission's rules subject the ICLS to the same portability rules as the

federal high cost fund. However, there is uncertainty about the future of the portability as

the rules are currently the subject of a petition for reconsideration. 14 In its petition for

13 Cellular South cites the MAG Order (Cellular South Petition, n. 26) as providing the Commission with
exclusive jurisdiction to consider its request for designation for a service area that differs from the rural
telephone company. However, the paragraph cited refers to the circumstance in which the rural telephone
company chooses disaggregation, but the rural telephone company is not subject to state jurisdiction, e.g.,
when the rural telephone company is tribally owned. The Order is irrelevant for this analysis.
14 In the Matter ofMulti-Association Group (MAG) Plan for Regulation ofInterstate Services ofNon-Price
Cap Incumbent Local Exchange Carriers and Interexchange Carriers, CC Docket No. 00-256, Federal
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reconsideration, NTCA pointed out that ETCs seeking ICLS are not required to

demonstrate their eligibility to receive ICLS, nor are they required to show that support

meets the use and sufficiency requirements in Section 254(e) of the Act. 15 NTCA

requested that the FCC suspend implementation of the ICLS portability rule until it has

reviewed and revised its rules and the definition of competitive neutrality.

Further, Section 54.307(a)(4) of the Commission's rules requires that the amount

of universal service support provide to an incumbent LEC be reduced by an amount equal

to the amount provided to a competitive ETC for the lines that it "captures" form the

incumbent. The Universal Served Administrative Co. (USAC), in charge of

implementing the rule, asked the Commission for guidance in February of 1999.16 USAC

questioned whether the term "capture" means only instances where the subscriber

abandoned the incumbent LEe's service for the competitor's service, or whether it

includes instances where the subscriber adds service from the competitor in addition to

the incumbent's service.

The issue of what constitutes a "captured" line will significantly impact the size

of the fund and the amount of support available to incumbents and competitors alike. It

may also influence a carrier's decision of whether or not to seek ETC status and invest in

the infrastructure necessary to provide service. However, the Commission has yet to act

on USAC's request for guidance.

State Joint Board on Universal Service, CC Docket No. 96-45, Access Charge Reformfor Incumbent Local
Exchange Carriers Subject to Rate-ofReturn Regulation, CC Docket No. 98-77, Prescribing the
Authorized Rate ofReturn for Interstate Services ofLocal Exchange Carriers, CC Docket No. 98-166,
National Telephone Cooperative Association Petition for Reconsideration (filed Dec. 31, 200 I).
IS Section 254(e) of the Act states that "[a] carrier that receives such support [referring to universal service]
shall use that support only for the provision, maintenance, and upgrading of facilities and services for
which the support is intended." 47 V.S.c. §254(e).
16 See, Letter from Robert Haga, Secretary & Treasurer of VSAC to Ms. Irene Flannery, Chief, Accounting
Policy Division, FCC, regarding Clarification of Section 54.307, dated February 11,1999, See Attachment
hereto.
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Further, the Commission's "billing address" reporting rules, 47 C.F.R. §54.307(b)

have not been clarified sufficiently to ensure that the Commission is able to enforce

Section 254(e) of the Act. The rules are sufficiently liberal to permit mobile wireless

service providers to report "loops" and collect support even for customers that never use

their wireless service in the corresponding ILEC service area upon which support is

based.

The decisions on these and other related issues will dramatically impact the size

of the fund and who is eligible to receive support. Given the importance of the issue, the

Commission should refrain from granting any additional competitors ETC status until it

has undergone a comprehensive review of its rules governing the portability of universal

service funds.

v. CONCLUSION

Cellular South's petition does not demonstrate that its designation as an ETC in

areas served by rural telephone companies is in the public interest. Further, redefining

rural study areas as requested by Cellular South may irreparably harm rural telephone

companies and the customers they serve.
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For these and the above stated reasons, the Commission should deny Cellular

South License, Inc.'s petition for designation as an eligible telecommunications carrier

throughout its licensed service area in the state of Alabama.

Respectfully submitted,

NATIONAL TELECOMMUNICATIONS
COOPERATIVE ASSOCIATION
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