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Before the 
Federal Communications Commission 

Washington, D.C. 20554 
 
In the Matter of 
 
Review of the Section 251 Unbundling 
Obligations of Incumbent Local Exchange 
Carriers 
 
Implementation of the Local Competition 
Provisions of the Telecommunications Act of 
1996 
 
Deployment of Wireline Services Offering 
Advanced Telecommunications Capability 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
 

 
 
 
CC Docket No. 01-338 
 
 
 
CC Docket No. 96-98 
 
 
CC Docket No. 98-147 

 
 

REPLY COMMENTS OF THE  
NATIONAL EXCHANGE CARRIER ASSOCIATION, INC. 

 
The National Exchange Carrier Association, Inc. (NECA) submits this reply to 

comments filed in response to the Commission's Notice of Proposed Rulemaking 

(FNPRM) in the above-captioned proceeding.1  NECA’s reply is limited to the issue of 

whether the Commission’s “safe harbor” restrictions, which constrain the ability of 

carriers to substitute unbundled network element (UNE) combinations for tariffed special 

access services, should be continued pending long-term reform of existing separations, 

access charge, and universal service mechanisms. 

 

                                                 
1 Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange 
Carriers, CC Docket No. 01-338, Implementation of the Local Competition Provisions of 
the Telecommunications Act of 1996, CC Docket No. 96-98, Deployment of Wireline 
Services Offering Advanced Telecommunications Capability, CC Docket No. 98-147, 
Notice of Proposed Rulemaking, 16 FCC Rcd 22781 (2001) (NPRM). 
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I. THE COMMISSION’S SAFE HARBOR RESTRICTIONS MUST BE 
MAINTAINED PENDING LONG-TERM REFORM OF ACCESS 
CHARGE, UNIVERSAL SERVICE AND SEPARATIONS RULES. 

 
CompTel and WorldCom maintain that the Commission’s “safe harbor” 

restrictions are unlawful and contravene section 251(c)(3)2 of the Act by preventing a 

“requesting telecommunications carrier” from using UNE combinations to provide “a 

telecommunications service” of its choice.3  These commenters argue that as long as a 

competitor uses the leased UNE combinations to provide a telecommunications service, 

the FCC cannot place any further limits on the uses to which the carrier puts those 

elements.4   

Comments submitted in this proceeding have explained that the lack of access to 

loop-transport combinations does not materially diminish a requesting carrier’s ability to 

provide special access services. 5  The fact that numerous entities are currently offering a 

wide variety of services using special access as inputs makes it evident that these entities 

                                                 
2 47 U.S.C. § 251(c)(3).  This section provides that incumbent local exchange carriers 
(ILECs) have “[t]he duty to provide, to any requesting telecommunications carrier for the 
provision of a telecommunications service, non discriminatory access to network 
elements on an unbundled basis at any technically feasible point on rates, terms, and 
conditions that are just, reasonable, and nondiscriminatory in accordance with the terms 
and conditions of the agreement and the requirements of this section and section 252.”  
 
3 See Competitive Telecommunications Association (CompTel) Comments at 91 (April 5, 
2002), WorldCom Comments at 53-54 (April 5, 2002).   
 
4 Id.  
 
5 See Joint Comments of NECA, National Rural Telecom Association (NRTA), National 
Telephone Cooperative Association (NTCA), Organization for the Promotion and 
Advancement of Small Telecommunications Companies (OPASTCO), and the Western 
Alliance in CC Docket No. 96-98 (filed Apr. 5, 2001).  See also Joint Comments and 
Joint Reply of NECA, NRTA, NTCA, and OPASTCO in CC Docket No. 96-98 (filed 
Jan. 19, 2000 and Feb. 18, 2000 respectively). 
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are not impaired in providing the services they seek to offer.6  The UNE Fact Report for 

2002 warns that allowing the substitution of UNEs for special access services is “not only 

unnecessary to assure continued competition . . . but also likely to undermine the 

competitive supply of facilities that already has emerged for the local inputs in these 

markets.”7  Based on this record, the Commission may reasonably conclude that barring 

access to combinations of UNEs in lieu of special access would not materially diminish a 

requesting carrier’s ability to provide services it seeks to offer.   

But even if this were not the case, existing restrictions should be left in place until 

the Commission fully addresses the complex jurisdictional cost recovery issues 

associated with the substitution of UNEs for interstate and intrastate access services.  

Failure to do so would undermine the Commission’s access charge plan, as well as state 

access charge regimes, and cause serious harm to LECs, telephone subscribers, and 

universal service in the process.8    

CompTel seeks to respond to these concerns by claiming that an “efficient” 

facilities-based competitor should not fear being unfairly undercut by the availability of 

loop-transport UNE combinations at TELRIC rates and that “[t]he failure of inefficient 

firms is to be expected in a competitive market, not deplored as a sign that the market has 

failed.”9   This argument might make sense if access rates and UNE prices were 

                                                 
6 See Verizon Comments at 138. 
 
7 See BellSouth, SBC, Qwest and Verizon UNE Fact Report 2002 at V-18 (April 2002) 
(UNE Fact Report 2002). 
 
8 See Joint Comments of NECA, NRTA, NTCA, OPASTCO and Western Alliance at 3-4 
(April 5, 2001) (NECA, et al. Joint Comments). 
 
9 See CompTel Comments at 94. 
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developed in a consistent manner.  The fact is, however, that these rates are products of 

different regulatory regimes.  As such, it makes no sense to assert that rates developed 

under one system are “inefficient” merely because they are higher, or different than, rates 

developed under another plan.    

As NECA and other commenters have shown, loss of special access revenue 

streams would cause massive shifts in cost recovery from interstate access customers to 

state and local ratepayers, with dramatic adverse effects on local ratepayers.  Lifting the 

existing use restrictions would effectively snuff out special access competition and 

undercut the market position of many facilities-based competitive access providers.10  In 

these circumstances, elimination of the safe harbor restrictions would not mean the 

triumph of more “efficient” competition but would merely allow one group of carriers to 

exploit a loophole in the rules at the expense of local telephone users.  

Contrary to claims of AT&T, WorldCom, Comptel and others, the Commission is 

well within its authority under the 1996 Act to continue existing safe harbor restrictions 

pending reform of existing accounting, separations, universal service and access charge 

rules.   In this regard, it must be kept in mind that the safe harbor restrictions were 

intended only as an interim measure, necessary to preserve the status quo pending 

consideration of how existing cost recovery mechanisms can be harmonized with the new 

competitive environment.11  As such, these restrictions are necessary in order to comply 

                                                                                                                                                 
 
10 See SBC Comments at 107. 
 
11 The Commission noted that it “may, where necessary, establish a temporary 
transitional mechanism to help complete all of the steps toward the pro-competitive goals 
of 1996 Act, including the full implementation of a competitively neutral system to fund 
universal service and a completed transition to cost-based access charges.”  See 
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with the Act’s mandate to preserve preexisting rules governing intercarrier compensation 

mechanisms, including the Commission’s access charge plan, “until such restrictions and 

obligations are explicitly superceded by regulations prescribed by the Commission.”12  

The courts have unequivocally found that the Commission is entitled to 

substantial deference “when it acts to maintain the status quo so that the objectives of a 

pending rulemaking proceeding will not be frustrated.”13   In this case, permitting the free 

substitution of UNEs for interstate access services would mean wholesale de facto 

abandonment of existing cost recovery mechanisms, without any “considered action” 

taken by the Commission at all.14   Under the circumstances, maintaining the safe harbor 

restrictions on UNE combinations in order to preserve the status quo, while the 

Commission fully considers the legal and economic implications of allowing carriers to 

substitute UNE combinations for ILEC special access services, is not only permissible 

under the Act but the only reasonable alternative.    

                                                                                                                                                 
Implementation of the Local Competition Provisions of the Telecommunications Act of 
1996, CC Docket No. 96-98, Supplemental Order, 15 FCC Rcd 1760 (1999) at ¶ 7, 
quoting from the Local Competition First Report and Order, 11 FCC Rcd at 15499 
(1996). 
 
12 47 U.S.C. § 251(g). 
 
13 See, e.g., ACS of Anchorage v. Federal Communications Commission, 290 F3d. 403, 
410 (DC Cir. 2002).    
 
14 See NECA, et al. Joint Comments at 6. 
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II.  CONCLUSION 
 

The Commission has the requisite authority and public policy justification to 

continue the safe harbor restrictions pending reform of existing accounting, separations, 

universal service and access charge rules with the new competitive environment brought 

about by the 1996 Act.  The record in this proceeding shows clearly that requesting 

carriers are not “impaired” by a lack of UNE combinations as substitutes for special 

access.  The record also shows that allowing free substitution of UNE combinations for 

special access services would result in the de facto abandonment of the Commission’s 

access charge plan, in direct contravention of section 251(g) of the Act.  The Commission 

should accordingly continue the existing interim “safe harbor” restrictions barring the 

free substitution of UNE combinations for access facilities.   

 

 Respectfully submitted, 

 NATIONAL EXCHANGE CARRIER   
 ASSOCIATION, INC. 
 
 By:    /s/ Richard A. Askoff   
Martha West  Richard A. Askoff 
Senior Regulatory Manager  Its Attorney 
 
July 17, 2002  80 South Jefferson Road 
  Whippany, New Jersey  07981 
  (973) 884-8000 
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CERTIFICATE OF SERVICE 
 
I hereby certify that a copy of the Reply Comments was served this 17th day of July 2002, by 
electronic delivery and by first-class mail to the persons listed below. 
 

By:    /s/ Shawn O’Brien 
 Shawn O'Brien  

 
The following parties were served: 
 
 

Marlene H. Dortch 
Secretary 
Federal Communications Commission 
445 12th Street, S.W., 
TW-A325 
Washington, D.C.  20554 
(filed through ECFS) 
 
Qualex International  
Portals II 
445 12th Street SW  
CY-B402 
Washington, D.C. 20554 
 
Carol An Bischoff 
Jonathan Lee 
Competitive Telecommunications 
   Association 
1900 M. Street, Ste. 800 
Washington, DC 20036 
 
Scott Sawyer  
VP of Regulatory Affairs 
Conversent Communications, LLP 
22 Richmond Street, Ste. 301 
Providence ,RI 02903 
 
 
 
 
 
 

David Cosson 
John Kuykendall 
Clifford C. Rohde 
Kraskin, Lesse & Cosson LLP 
2120 L St. NW 
Ste. 520 
Washington, DC 20037 
Counsel for Rural Independent  
   Competitive Alliance 
 
Lisa B. Smith 
Richard S.Whitt 
Henry G. Hultquist 
Kimberly Scardino 
WorldCom, Inc. 
1133 19th St. NW 
Washington, DC 20036 
 
F. Terry Kremian 
Iluminet, Inc. 
4501 Intelco Loop SE 
P.O. Box 2909 
Olympia, WA 98507 
 
Janet S. Britton 
Advanced Tel, Inc. 
913 Burnside Avenue 
Gonzales, LA 70737 
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Steven T. Nourse 
Public Utilities Commission of Ohio 
180 E. Broad Street, 7th Floor 
Columbus, OH 43215 
 
George N. Barclay 
Michael J. Ettner 
Personal Property Division 
General Services Administration 
1800 F. Street, NW, Rm 4002 
Washington, DC 20405 
 
James Bradford Ramsey 
Sharla Barklind 
National Association of  
   Regulatory Utility Commissioners 
1101 Vermont Avenue, NW 
Ste. 200 
Washington, DC 20005 
 
Sharon J. Devine 
Craig Brown 
Qwest Communications 
   International, Inc. 
1020 19th Street NW 
Washington, DC 20036 
 
Brad E. Mutsehelknaus 
John J. Heitmann 
Kelley Dryer & Warren, LLP 
1200 19th Street NW 
5th Floor 
Washington, DC 20036 
Counsel for NuVox, Inc., et al. 
 
Jonathan E. Canis 
Enrico C. Soriano 
Kelley Dryer & Warren, LLP 
1200 19th Street NW 
5th Floor 
Washington, Washington, DC 20036 
Counsel for Progress Telecom 
Corporation 
 
 
 

Eric J. Branfman 
Edward W. Kirsch 
Swidler Berlin Shereff Friedman, LLP 
Suite 300 
3000 K. Street NW 
Washington, DC 20007 
Counsel for El Paso Networks,  
   CTC Communications Corp.,  
   and Con Edison Communications 
 
Jake E. Jennings 
NewSouth Communications 
NewSouth Center 
Two N. Main Center 
Greenville, SC 29601 
 
Frederick W. Hitz III 
James R. Jackson 
General Communication, Inc. 
2550 Denali Street 
Suite 10000 
Anchorage, AK 99503 
 
Lawrence E. Sarjeant 
United States Telecom Association 
1401 H. Street, NW 
Ste.600 
Washington, DC 20005 
 
Thomas M. Koutsky 
George S. Ford 
Z-Tel Communications, Inc. 
601 South Harbour Island Boulevard 
Suite 220 
Tampa, FL 33602 
 
Jeffry A. Brueggeman 
Christopher M. Heimann 
SBC Communications, Inc. 
1401 I Street, NW 
Washington, DC 20005 
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Allegiance Telecom, Inc. 
1919 M. Street NW 
Suite 420 
Washington, DC 20036 
 
Jonathan Askin 
Theresa Gaugler 
ALTS 
888 17th Street NW 
Washington, DC 20006 
 
Steven A. Augustino 
Darius B. Withers 
Kelley Drye & Warren LLP 
1200 19th Street NW 
Ste. 500 
Washington, DC 20036 
Counsel for Dynegy Global 
Communications, Inc. 
 
Brian T. O’Connor 
Harold Salters 
VoiceStream Wireless Corp. 
401 9th Street NW 
Ste. 550 
Washington, DC 20004 
 
David R. Conn 
Daniel M. Lipshultz 
McLeodUSA Telecommunications    
Services, Inc 
6400 C St. SW 
Cedar Rapids, IA 52406 
 
Southwest Competitive 
Telecommunications Association 
503 W. 17th Street, Ste. 200 
Austin, TX 78701 
 
Howard Siegel 
IP Communications 
9430 Research Boulevard 
Echelon II, Ste. 340 
Austin, TX 78759 

 
Louis F. McAlister 
Navigator Telecommunications LLC 
8525 Riverwood Park Drive 
 North Little Rock, AR 72113 
 
Anthony Copeland 
Business Telecom, Inc. 
4300 Six Forks Road 
Suite 500 
Raleigh, NC 27609 –5781 
 
Douglas I. Brandon 
AT&T Wireless Services, Inc. 
1150 Connecticut Avenue NW 
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Washington, Washington, DC 20036 
 
Gregory W. Whiteaker 
Howard S. Shapiro 
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1000 Vermont Ave NW, 10th Fl 
Washington, DC 20005 
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Company LLC 
Competitive Communications Group 
 
Stephen A. Weiswasser 
Rachel C. Welch 
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Washington, DC 20004 
Counsel for Next Level Communications 
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Alcatel USA, Inc. 
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