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competitors have made those irreversible investments demonstrates their belief that they can
achieve a scale of operations sufficient to compete with ILECs in those markets. Their
investments also demonstrate that they are not impaired by any lead time associated with the
need to construct new facilities. Thus, in markets that satisfy the Commission’s pricing
tlexibility test, CLECs clearly, by any standard, would not be impaired without access to
unbundled transport from the ILEC.

Commenters’ speculation about the existence of various barriers to entry in provisioning
transport facilities from non-ILEC sources is unpersuasive, particularly in markets that have met
the pricing flexibility test. For example, AT&T argues that “the high fixed costs and low
marginal costs of local transmission facilities create huge economies of scale for the incumbents
that CLECs can rarely expect to achieve.”®¥ But if such economies of scale were as significant
as AT&T alleges, one would expect competitive transport to be rare. But, as demonstrated in the
UNE Fuct Report, that is not the case, particularly in metropolitan areas and other areas that meet
the Commission’s Phase I pricing standard. Competitive transport providers have been building
131/

their fiber optic networks since 1985, and these networks continue to grow at very high rates.

Moreover, CLECs in Qwest’s in-region service area have extended their transport networks to

issue.” Where that is the case, “the availability of alternative providers will ensure that rates are

just and reasonable.” Id.; see also Qwest Pricing Flexibility | 7 (Phase II triggers are *‘designed
to demonstrate that competition for the services at issue within the MSA is sufficient to preclude

the incumbent from exploiting any individual market power over a sustained period.”).
2 AT&T Comments at 128.

L Total route miles for CLEC fiber networks have nearly doubled since the UNE Remand
Order, increasing from 100,000 to 184,000 during that period. See UNE Fact Report at 111-6.
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obtain fiber-based collocation in wire centers serving 60% of the lines in the 25 largest MSAs
and in 86% of the wire centers that serve at least 20,000 business lines.t2¥

In particuiar, in markets that meet the Commission’s Phase I pricing flexibility standard,
competitive access providers are prevalent enough to justify the conclusion that efforts by an
ILEC to exclude competitors “are unlikely to succeed.™¥ Where such market conditions exist,
competitors clearly have been able to achieve whatever alleged scale economies that AT&T and
other commenters have identified. Indeed, such investment by competitive access providers
conclusively demonstrates that the cost characteristics of unbundled transport do, in fact, “render

"L And where that is the case, the D.C. Circuit has made

it [suitable] for competitive supply.
clear that the Commission is not justified in imposing unbundiing obligations.

The same is true of other alleged impairments identified by various commenters, such as
collocation costs, difficulties obtaining access to rights of way, and customer concerns about
service disruptions.&! ALTS, for example, argues that “[w]ithout the availability of alternative
interoffice transport to each ILEC central office where CLECs provide service using unbundled
local loops, CLLECs have no practical access to these loops” and thus are “unable to provide

service to the vast majority of telephone customers.™2¥ This argument glosses over the various

alternatives available to CLECs in markets that meet the Commission’s Phase [ pricing

1>
~

UNE Fact Report at ITI-3.

o
lar
s

See Pricing Flexibility Order, 14 FCC Red at 142629 77.

‘ad
N
—

‘.

USTA, 290 F.3d at 427.

¥ See, e.g., AT&T Comments at 127, 130, 142-43, 145 (claiming that factors such as
collocation costs, right-of-way issues, and potential customer disruptions impair deployment of
CLEC transport facilities); see also WorldCom Comments at 77 (claiming that it is feasible to
deploy competitive transport facilities only on short routes with high traffic density).

L ALTS Comments at 67.
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flexibility test, particularly where the ILEC offers single point of interconnection as Qwest does
n all LATAS in its in-region service area. In those markets, CLECs that choose not to provide
their own transport to each central office in which they need access to UNE loops can purchase
transport from either existing competitive access providers or the ILEC. Even if they purchase
transport from the ILEC, they can do so at market prices that are disciplined by the existence of
facilities-based competition (since, under Qwest’s proposal, dedicated transport would be
removed from the UNE list only in competitive transport markets that meet the FCC’s pricing
flexibility test).

The CLECs’ argument concerning the need to aggregate sufficient levels of traffic to
justify the investment in transport facilities™ does not merit requiring ILECs to unbundle
transport facilities in markets that meet the Phase I pricing flexibility standard. This argument,
in theory, is true of any investment that any business considers making, and it is no different
from the same argument the CLECs raise with respect to switching, for example. All businesses
considering an investment must decide whether expected demand for a product or service
justifies the investment needed to provide that product or service, and investments in transport
facilities are no different. In markets where competitors already have decided to deploy their
own facilities, objective marketplace data demonstrates that these competitors clearly have
concluded that it is possible to aggregate enough traffic to justify their investment. Indeed, they
have overcome all of the other alleged impairments identified by commenters in this proceeding.

Thus, in these markets, there is no reason to think that “‘the cost characteristics of [transport

facilities] render it at all unsuitable for competitive Supp]y.”m! And if a particular CLEC does

d See, e.g., AT&T Comments at 126; WorldCom Comments at 77.

L USTA, 290 F.3d at 427; see also Farrell Declaration ¥ 29.
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not yet generate enough traffic to justify deploying its own transport facilities, the CLEC always
has the option of (a) purchasing transport from a third party until the CLEC has aggregated
enough traffic (o justify deploying its own transport facilities, or (b) obtaining special access
services from the ILEC at rates that the Commission has found to be subject to competitive
pressures. That the CLEC is not immune from having to make such an elementary business
decision with respect to transport facilities cannot be sufficient to justify a finding of impairment.

2, The Commission Should Not Require ILECs to Provide Unbundled
Multiplexing.

Multiplexing allows several lower-capacity circuits to be aggregated onto a higher-
capacity circuit (e.g., grouping multiple DS1 circuits onto a DS3 circuit) and later separated back
into the lower-capacity circuits (called “demultiplexing”). Contrary to WorldCom’s
contention, ¥ CLECs would not be impaired without access to unbundled multiplexing as a
standalone UNE. The equipment used to provide multiplexing functionality is neither
particularly expensive nor characterized by any measurable economies of scale. For example, a
CLEC’s total installed cost for a DS1-10-DS3 multiplexer ranges from approximately $3,800
(equipped to serve 16 DS1s) to $4,200 (equipped to serve the maximum of 24 DS1s). When
comparing this cost to Qwest’s current tariffed rates for multiplexing, a CLEC that needs 13 DS1
dedicated transport circuits on a particular route'*® would recover the cost of purchasing its own
multiplexer in less than 15 months. For a CLEC that requires a multiplexer equipped to serve the

maximum of 24 DS1s, the break-even point would arrive in little more than half that time.

CLECs that nevertheless choose not to seif-provision multiplexing equipment would still be able

L2 See WorldCom Comments at 78-79.

140/ s . . - . . . e
= At Qwest’s current tariffed rates for transport service, 13 DS1s is the point at which it is
more cost effective to purchase a single DS3 transport circuit instead of individual DS1s.
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to purchase multiplexing from Qwest at tariffed rates, and CLECs can access this service easily

from their existing collocation cages.

(li. THE COMMISSION SHOULD REJECT CLEC ATTEMPTS TO EXPAND
UNBUNDLING REQUIREMENTS.

A, Advanced Services Facilities

The Commisston should reaffirm that ILECs are not required to provide unbundled
access to advanced services facilities such as packet switches and DSLAMs, not reinstate the line
sharing requirement, and make clear that no additional unbundling requirements will be imposed
on facilities used to provide advanced services. Three years ago, the Commission found that
marketplace conditions support the conclusion “that requesting carriers have been able to secure
the necessary inputs to provide advanced services to end users in accordance with their business
plans,” and that “carriers are deploying advanced services to the business|, residential, and small

"1V Marketplace evidence supports that conclusion even more strongly

business] market{s].
today.
1. Significant Intermodal Competition for Advanced Services Mandates

that Unbundling Requirements Not Be Imposed for Facilities Used to
Provide Such Services.

The D.C. Circuit’s decision concerning the Line Sharing Order makes clear that any
analysis of unbundling advanced services facilities must begin with an analysis of the fierce
intermodal competition that exists with respect to the provision of such broadband services. As
that court recognized, the Commission has “repeatedly confirm[ed] both the robust competition,

and the dominance of cable, in the broadband market.”2¥ Indeed, the competition is so

Ll UNE Remand Order, 15 FCC Red at 3835  307.

d USTA, 290 F.3d at 428 (citing Inquiry Concerning the Deployment of Advanced
Telecommunications Capability to All Americans in a Reasonable and Timely Fashion, and
Possible Steps to Accelerate Such Deployment Pursuant to Section 706 of the
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significant in this market that, as Qwest has explained in the Dominant/Nondominant
Proceeding, the only plausible conclusion is that LEC DSL services should be regulated as non-
dominant %

For example, in Qwest’s in-region service area, cable operators control 63% of the mass-
market customers for broadband services, while Qwest serves approximately 26% of the same
market.”® Nationally, the story is quite similar. Estimates of the number of cable modem

subscribers range from 5.6 million to 7 million;14¥ by comparison, the same sources estimate that

there are approximately 3 million DSL subscribers 14/ representing a market share of less than

Telecommunications Act of 1996, 14 FCC Rcd 2398, 2404 4 12 (1999); Third Report Pursuant to
§ 706, 2001 WL 186930, 4 44, 48 (Feb. 6, 2002)).

¥ See Qwest Comments, Review of Regulatory Requirements for Incumbent LEC

Broadband Telecommunications Services, CC Docket No. 01-337, at 36-55 (filed Mar. 1, 2002)
(“*Owest Dominant/Nondominant Comments”). A non-dominant provider is one that lacks
market power in the provision of the relevant service. See Second Report and Order in CC
Docket No. 96-149 and Third Report and Order in CC Docket No. 96-61, Regulatory Treatment
of LEC Provision of Interexchange Service Originating in the LEC’s Local Exchange Area and
Policy and Rules Concerning the Interstate, Interexchange Marketplace, 12 FCC Rcd 15756,
15762 4 6-7 (1997). Market share and elasticity of supply are among the four factors to which
the Commission typically looks in determining market power. See, e.g., Order, Motion of AT&T
Corp. to be Reclassified as Non-Dominant Carrier, 11 FCC Red 3271, 3293 q 38 (1995); Order
and Notice of Proposed Rulemaking, COMSAT Corporation Petition Pursuant to Section 10(c)
of the Communications Act of 1934, as amended, for Forbearance from Dominant Carrier
Regulation and for Reclassification as a Non-Dominant Carrier, 13 FCC Red 14083, 14118 67

(1998).

14y Qwest Dominant/Nondominant Comments at 38.

159 See Annual Assessment of the Status of Competition in the Market for the Delivery of
Video Programming, Eighth Annual Report, 17 FCC Red 1244, 1265 q 44 (2002) (estimating 5.6
million cable modem subscribers) (“Eighth Report™); Julia Angwing, E-Business: Bells Make a
High-Speed Retreat from Broadband, Wall St. 1., Oct. 29, 2001, at B6 (estimating 7 million

cable modem subscribers). The article also estimated that approximately 300,000 subscribers are
receiving broadband service via satellite and 60,000 by fixed wireless technology.

BY O See Lighth Report ] 44 (estimating 3 million DSL subscribers); Angwing, supra note
145, a1 B6.
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35%.“ Cable modem service also has grown at a faster pace (45% in the first half of 2001)
than DSL service has (36% during that period).'* And as explained in the UNE Fact Report,
because cable plant is easier to upgrade than telephone plant and can be upgraded at lower costs,
“most analysts expect cable to maintain [this] considerable lead over DSL and other broadband
technologies for the foreseeable future.”¥

Congress has declared in the context of cable service that even one partially built-out
intramodal competitor is sufficient to create “effective competition.™ 3% Against that
background, it plainly would be reasonable for the Commission to conclude that a similar
standard should apply to determine the existence of effective competition in telecommunications.
Of course, under that standard, the broadband market must be considered significantly
competitive and open, given the competition offered by sevéral players, all of which are able to
serve similar customer groups.22 As Qwest explained in the ILEC Broadband proceeding,
mass-market and business customers of broadband services are more than willing to switch to a

lower-cost provider, and competitors such as cabie operators (for mass-market services} and

IXCs (for business services) are more than capable of absorbing large numbers of ILEC

MY Third Report, Inguiry Concerning the Deployment of Advanced Telecommunications
Capability to All Americans in a Reasonable and Timely Fashion, and Possible Steps to
Accelerate Such Deployment Pursuant to Section 706 of the Telecommunications Act of 1996,
CC Docket No. 98-146, FCC 02-33, App. C, Table 4 (rel. Feb. 6, 2002).

148 ECC Releases Report on the Availability of High Speed and Advanced
Telecommunications Capability, FCC News Release, at 2 (Feb. 2, 2002).

149 UNE Fact Report at IV-19.

BY See 47 U.S.C. § 543()(1)(B)(ii) (a 15% market share by a multichannel video
programming distributor other than the largest such distributor in a market qualifies as “effective
competition™); see also supra notes 60-61 and accompanying text.

£ Qwest Comments, CC Docket No. 01-337 (filed March 1, 2002) (“Qwest Broadband
Comments”).
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customers in very short order.* These conditions ensure that ILECs will continue to face

significant competitive pressures, and therefore that customers will continue to enjoy the benefits
of competition, in the broadband markets without imposition of unbundling requirements, 12

Indeed, this evidence demonstrates how absurd it is for CLECs to claim that ILECs’ DSL
tacilities should be unbundled. Without even considering satellite and wireline-based broadband
services, it is clear that, with no access to ILEC facilities, cable broadband service has not just
exploded, but significantly outrun ILEC DSL services. And, as explained by the D.C. Circuit,
where vigorous competition already exists, there simply is no basis “to inflict on the economy
the sort of costs” associated with forced access because there is “no reason to think doing so
would bring on a significant enhancement of competition.”m/ The D.C. Circuit’s reasoning thus
compels the conclusion that the Commission should not require ILECs to make advanced
services facilities available on an unbundled basis.

Requiring forced access to facilities used to provide advanced services also would be
inconsistent with Congress’s and the Commission’s goal of stimulating broadband investment
and deployment. As Qwest noted in its initial comments, cable operators already enjoy several

regulatory advantages over ILECs. Imposing unbundling requirements on ILECs but not on their

15 Qwest Broadband Comments at 40-42, 44-45.

BY  WorldCom's allegation of widespread DSL rate increases following the collapse of the
so-called data LECs 1s misleading in the first instance, but in any event does not undermine the
obvious vitality of intermodal broadband competition. First, despite WorldCom’s claims that
DSL prices increased by 25% in 2001, Qwest’s $2 per month increase (from $29.95 to $31.95)
was nowhere near that significant. Moreover, that increase has allowed Qwest to recover the
cost of deploying more than 1,400 remote terminals in 2001 to increase the availability of DSL
service. In any event, Qwest’s $31.95 rate remains well below the $40 rate initially offered by
Qwest when it introduced its retail DSL service in 1998, demonstrating that in fact broadband
competition is exerting price pressures on DSL services.

B3 [JSTA, 290 F.3d at 429.
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cable competitors would place ILECs at an even greater disadvantage in the burgeoning
advanced services markets and discourage further ILEC investment in new facilities. Moreover,
as Qwest noted in the ILEC Broadband proceeding, “[sJuch asymmetrical distinctions” are
contrary to “the Act’s pro-competitive, deregulatory orientation, particularly for broadband.”¥
AT&T is wrong in arguing unbundling is somehow necessary to spur ILEC investment in
DSL facilities because, it claims, ILECs would otherwise refuse to undertake DSL investment
and deployment to avoid “cannibaliz{ing]” their “more profitable narrowband access lines.” 2%
AT&T ignores the fact that customers use second lines for a variety of purposes, such as for fax
or for a second voice line, so greater use of DSL will often not result in cancellation of second
lines. Contrary to AT&T’s claim, moreover, narrowband access lines are typically not “more
profitable™ than DSL service: As noted above, ILECs are required to provide switched service at
below-cost rates in many areas (particularly to residential subscribers). And even where ILEC
rates for additional lines allow for some profit, those profits often are eroded to the extent that
ILECs are forced to pay reciprocal compensation to CLECs for calls to ISPs. Finally, and most
fundamentally, the ILECs’ choice is not to invest in DSL facilities or leave customers with no
choice but to use second lines; rather the choice is to invest in DSL facilities or lose customers
interested in high speed Internet access to dominant cable modem and other competitors. Thus,

it is hardly surprising that AT&T’s argument is belied by WorldCom’s comments in the

Broadband proceeding, in which WorldCom conceded that ILEC investment in advanced

Qwest Broadband Comments at 56.

¢ AT&T Comments at 73.
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services facilities has been “spurred by cable and data CLEC deployment.’ Thus, Professor

Farrell explains:

[C]able-modem competition probably improves the ILEC’s
incentive to deal voluntarily with a DLEC who can more

efficiently provide part of the DSL value chain, since the ILEC
may well have an incentive to unbundle facilities to a DLEC at a
market price and thereby capture some of the revenues from a high

speed access customer rather than losing all of those revenues to

the cable-modem provider.*¥

Qwest addresses below some of the CLEC proposals regarding facilities used to provide
advanced services. Because most commenters have not directly proposed requiring ILECs to
unbundle packet switching facilities,'*¥ Qwest focuses on proposals related to line sharing,

DSLAMEs, and DLC loops.

2. The Commission Should Not Reinstate Line Sharing Obligations or
Expand Those Obligations to Fiber Loops.

In the Line Sharing Order, the Commission concluded that competitors would be
impaired without unbundled access to the high frequency portion of copper loops, defined as the
“frequency range above the voiceband on a copper loop facility used [by the ILEC] to carry

. . . . .. 160/ . . .
analog circuit-switched voiceband transmissions.”’®¥ In reaching this conclusion, the

L33 Joint Reply Comments of WorldCom et al., Appropriate Framework for Broadband
Access to the Internet Over Wireline Facilities, CC Docket 02-33, at 25-26 (filed July 1, 2602).

1/ Farrell Declaration 19 n.12.

1% Qwest does discuss below the unfounded proposal by some commenters that the
Commission require access to a form of unbundied packet switching in conjunction with the so-
called “unified loop.” Though Supra Telecommunications & Information Systems, Inc. asks the
Commission to “establishf} new UNE rules for Packet switching” and other advanced services
facilities, Supra presents no evidence that CLECs would be impaired without access to
unbundled packet switching. Supra Comments at 14-15; id. at 18.

Y Third Report and Order in CC Docket No. 98-147, Fourth Report and Order in CC
Docket No. 96-98, Deployment of Wireline Services Offering Advanced Telecommunications
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Commission limited its impairment analysis to carriers seeking to provide xDSL service without
voice service. The Commission found that, for such carriers, the alternatives to line sharing —
which included self-provisioning loops, obtaining a second loop to serve customers, purchasing
the entire first loop and using it to provide voice service in addition to xDSL service, and
obtaining the high-frequency portion of the loop from third parties — were either “significantly
more costly [than line sharing] or not available ubiquitously, or both."18V

The D.C. Circuit rejected the Commission’s impairment analysis, agreeing with the
petitioners that the Commission “completely failed to consider the relevance of competition in
broadband services coming from cable (and to a lesser extent satellite).”**? The court pointed to
a number of Commission reports discussing the intensity of facilities-based competition,
particularly from cable providers, and concluding that cable operators and CLECs clearly are
able to compete and, in fact, hold a market advantage over ILECs in providing advanced
services. XY That state of competition gave the Commission “no reason to think {that requiring

line sharing] will bring on a significant enhancement of competition.® That being the case,

the court found that the Commission was not justified in imposing a line sharing requirement.*%Y

Capability and Implementation of the Local Competition Provisions of the Telecommunications
Act of 1996, 14 FCC Red 20192, 20926 4 26 (1999) (“Line Sharing Order”).

1 14 at 20931 9 36.
182 [JSTA, 290 F.3d at 428.

1Y Id. at 428-29 (citing Inquiry Concerning the Deployment of Advanced
Telecommunications Capability to All Americans in a Reasonable and Timely Fashion, and
Possible Steps to Accelerate Such Deployment Pursuant to Section 706 of the
Telecommunications Act of 1996, 14 FCC Red 2398, 2404 § 12 (1999); Third Report Pursuant to
§ 706, 2001 WL 186930, 4 44, 48 (Feb. 6, 2002)).

log/ USTA, 290 F.3d at 429.

e/}

31



The record in this proceeding confirms the D.C. Circuit’s analysis and certainly provides
the Commission with no basis to find that imposition of a line sharing obligation is necessary and
proper. As explained above, there is simply no question that vibrant competition exists in the
broadband market without resort to line sharing, and that the additional modicum of competition
that might result from line sharing accordingly is not necessary to serve any consumer interest or
other public interest goal. The dominance of cable operators in the residential and small business
broadband market obviously does not depend on line sharing and clearly provides subscribers all
of the benefits of a competitive marketplace. CLECs desiring to provide broadband service by
using ILEC loops can rely upon the options described above. Reinstating the tine sharing
obligation to protect just those CLECS that insist on a particular business plan (i.e., providing
xDSL service without voice service) accordingly would do little to enhance the already vigorous
competition in the broadband market.

Nor is there any basis for expanding line sharing obligations to fiber loops, as WorldCom
has proposed.’®? The D.C. Circuit’s analysis was in no way limited to any particular type of
technology that ILECs may use to deliver their broadband services, as ILECs face the same,
robust competition from dominant cable providers and other firms, regardless of whether the
ILEC provides broadband services over copper loops or fiber loops. Further, the possibility that
ILECs would develop new technologies is a reason not to extend the unbundiing requirements.
Indeed, the court’s observation about the adverse impact of mandatory unbundling on incentives

for research and development of new broadband services!®” makes clear that the Commission

166/ WorldCom Comments at 105-17.

163/ USTA, 290 F.3d at 429 (“[M]andatory unbundling comes at a cost, including
disincentives to research and development by both ILECs and CLECs . . . .").
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should refrain from imposing unbundling obligations that would thwart those incentives where
vigorous competition already exists. 2

3. CLECs Would Not Be Impaired Without Access to Unbundled
DSLAMs.

Under the standards articulated by the D.C. Circuit, CLECs clearly would not be
impaired without access to unbundled ILEC DSLAMSs. Far from having “cost characteristics . . .

1% the Commission already has

[that] render [them] at all unsuitable for competitive supply,
found that “DSLAMS . . . are available on the open market at comparable prices to incumbents
and requesting carriers alike,™ ™ and this remains true today. Moreover, because each DSLAM
serves a relatively small number of individual subscriber lines, there are no meaningful
economies of scale associated with deploying DSLAMs. Thus, where a CLEC is otherwise
positioned to provide DSL service to a customer using an unbundled ILEC loop or subloop, the
CLEC would not be impaired in any way by having to provide its own DSLAM to serve that
customer.

AT&T’s attempt to characterize DSLAMSs as providing loop transmission functionality
instead of packet switching functionality does not require a different conclusion. Whether
DSL.AMs provide packet switching functionality or transmission functionality, the same

impairment analysis must apply, and as noted above, the Commission has found that DSLAMs

are available on the open market to all carriers at comparable prices. Moreover, CLECs can

18 In any event, to the extent the Commission were to preserve the line sharing obligation at
all, line sharing over fiber is not necessary. As noted below, where Qwest has deployed digital
loop carrier, CLECs can provide DSL in the same manner that Qwest provides it to its own
customers: through remote DSLAM collocation.

19 [JSTA, 290 F.3d at 427.

Y UNE Remand Order, 15 FCC Red at 3836 { 308.
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continue to combine their own DSLAMs with unbundled ILEC loops or subloops to provide
service to their customers just as they do today. Qwest alone has invested approximately $35
million to ensure that CLECs can do so in more than 1,400 RTs at CLECs’ request. Where that
1s the case, there is no possible justification for concluding that CLECs would be impaired
without access to unbundled DSLAMs.

4. CLECs Would Not Be Impaired Without Access to Both the Voice
and Data Channels of DLC Loops at the Central Office.

The Commission also should reject AT&T’s proposal to require access to the so-called
“unified loop” — i.e., access to both the voice and data channels of a next-generation DL.C
(NGDLC) loop at the central office.*Y As a preliminary matter, AT&T’s proposal is not merely
hypocritical in view of its steadfast resistance to sharing its cable broadband facilities with
competitors. AT&T’s proposal also is anticompetitive, because its adoption would stifle ILEC
deployment of broadband facilities and services that compete with AT&T’s, both by increasing
the costs of such deployment and capping its potential returns.

In all events, the D.C. Circuit’s reasons for vacating the Line Sharing Order apply with
equal force to the “unified loop.” The *“unified loop” proposal differs from an unbundled, voice-
grade loop in that it would create new unbundling obligations, including access to unbundled
packet switching, solely to allow CLECs to provide data service in addition to the voice service
that they already can provide on unbundled fiber DLC loops. But, as discussed above,
broadband data services already are subject to vigorous intermodal competition, and there is no

reason to impose such an additional unbundling requirement “under conditions where [there 15]

no reason to think doing so would bring on a significant enhancement of competition.”llz"

LV AT&T Comments at 63-64, 165-66.

¥ USTA, 290 F.3d at 429.
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AT&T's proposal for access to the “unified loop™ amounts to little more than another
attempt to access unbundled DSLLAMs and packet switching, and the Commission should reject
this proposal. The “unified loop™ proposal would allow CLECs to avoid having to remotely
install their own DSLAMSs, which must be installed on the copper portion of the loop near the
RT. and would give CLECs access to unbundled packet switching. But as explained above, there
simply is no basis for the Commission to require ILECs to unbundle DSLAMs, because
DSLAMS are available to all carriers on the open market at comparable prices. Likewise, there
1s no basis for overturning the Commission’s prior determination that CLECs would not be
impaired without access to unbundled packet switching (except perhaps in the very narrow
circumstances identified in the Commission’s ru]es).m’

Contrary to AT&T’s contention, CLLECs can deploy broadband services without access to
this so-called “unified loop,” using the same architecture that Qwest uses for its own DSL
services. AT&T argues that the need for a “physical location where [a CLEC] can deploy its
equipment,” “power to run the equipment,” and a climate controlled environment for its
equipment all prevent collocation of DSLAMs at RTs and thus require access to a unified
loop,i—w but AT&T’s concerns are overstated. As shown in Attachment C, CLECs can provide
advanced services by collocating their own splitters and DSLAMs at a DA hotel located near the
serving area interface (SAI) and NGDLC remote terminal (RT), and then purchasing unbundled

sub-loops to transport data traffic from the RT to the central office.”” Qwest uses this same

architecture to provide its own DSL service.

LY See 47 CF.R. § 51.319(c)(4)-(5).

2 AT&T Comments at 192.

175/ . . .
= CLECs also can provide voice services to customers served by NGDLC facilities using

the same type of access used for unbundled DLC ioops. The universal DLC (UDLC) interface
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Qwest now spends approximately $3,400 per RT to buiid additional space for CLEC
DSL.AMs and splitters in DA hotels in response to CLECs” continued insistence in various
industry forums for at least the past two years that they would be able to provide broadband
services over fiber-fed loops using this very architecture. Qwest automatically allows for an
additional 15% spare capacity for collocated CLEC DSLAMs and allows a CLEC to request
additional space at the planning stage of DA hotel deployments if the CLEC expects to need
additional space in a particular area. Thus, Qwest’s DA hotel architecture places CLECs on
equal footing with Qwest’s DSL offering and allows CLECs to offer broadband services on fiber
loops. And in areas where the ILEC has copper loops in place that are available to serve a
particular customer, the CLEC could obtain the existing copper facilities at the central office to
provide both voice and DSL services. The Commission should not impose new, costly
requirements on ILECs merely because the CLECs have now decided that they would prefer an
alternative architecture for providing service.

B. EELs

For the reasons explained in Part ITI-B above, the Commission should not require ILECs
to unbundle EELs, which are merely combinations of loops and dedicated transport, in markets
that satisfy the Commission’s pricing flexibility standard. In markets that do not satisfy that
standard, the Commission should maintain the existing restrictions on the availability of EELs,
including the restriction on co-mingling. CLECs can obtain the same functionality of an EEL by
combining unbundled loops that meet the Commission’s local service test with [LECs’ special

access transport. Though this option may be more costly than obtaining the loop and transport at

allows CLECs to access standalone unbundled loops at the central office without the ILEC first
having to route traffic through the ILEC’s switch. Thus, the CLEC’s DSLAM could route voice
traffic back to the ILEC RT for transmission to the central office over an unbundled loop, and the
CLEC could then access the voice traffic at the central office as it would any other DLC loop.
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UNE prices, this difference in cost alone does not justify a finding of impairment, as discussed
above. ¥ Moreover, as the Commission has recognized, ‘‘permitting the use of combinations of
unbundled network elements in lieu of special access services could cause substantial market
dislocations and would threaten an important source of funding for universal service.” 2
Qwest’s forecasts confirm that its special access revenues would decrease significantly if DS1

and D83 special access services were converted to EELs at current UNE prices.

C. CNAM Databases

Calling Name (*CNAM?”) databases allow carriers to identify the name of the subscriber
associated with a particular phone number and are used to provide services such as Caller ID.
CLECs’ ability to provide service would not be “impaired” without the *“bulk” download of
CNAM databases that WorldCom seeks. ILECs currently provide access to their CNAM
databases on a per-query basis as required by the Commission’s rules ¥ Contrary to
WorldCom’s contention,”” this method of access does not materially diminish the ability of
CLECs to provide service, nor is it discriminatory in comparison to the manner in which ILECs
access their own (or other carriers’) databases.

To understand why this is so, it 1s necessary to understand how CNAM databases work.

When a Caller ID subscriber receives an incoming call, the called party’s switch performs a

database query to match a name to the caller’s telephone number. To do that, the switch must

Y8 See supra Part I-A-2; see also lowa Utils. Bd., 525 U.S. at 392; USTA, 290 F.3d at 425
n.2 (noting the problems of using UNE prices as the relevant comparison point in the impairment

analysis).

¥ Supplemental Order Clarification, Implementation of the Local Competition Provisions of
the Telecommunications Act of 1996, 15 FCC Red 9587, 9592 9 7 (2000).

¥ See 47 C.F.R. § 51.319(e)(2).

¥ See WorldCom Comments at 126.
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identify the caller’s LEC and then send a query to a customer information database containing
the caller’s information; this is typically accomplished by sending a query through a signal
transfer point (STP) connected to the customer information database used by the caller’s LEC.
Qwest maintains its own CNAM database, and some CLECs in Qwest’s service area have
arranged for their customer information to be maintained in Qwest’s database. Other CLECs
maintain their own databases or contract with third parties to maintain databases for them. Thus,
a switch seeking to obtain the name of another LEC’s subscriber sends a query to the STP
connected to whichever database the caller’s LEC uses to store its customer names. Because the
system of multiple databases requires different carriers’ signaling networks to communicate with
each other, the industry has developed standard protocols for the SS7 network and calling name
delivery service, including the time for providing a query response. Qwest, WorldCom, and
other LECs currently use these same SS7 protocols and standards to obtain calling party
information on a query basis.

As is clear from this description, there is simply no merit to WorldCom’s contention that

189 4 satisfy section

CLECs must have “access to the CNAM database via batch downloads
251°s nondiscrimination requirement. No single database — whether belonging to an ILEC or
any other carrier — contains all carriers’ calling-name information. Consequently, all LECs
must obtain customer name information by submitting queries through the appropriate STP, and
that STP may or may not belong to the querying LEC. Indeed, to launch queries to other carriers
or providers, Qwest has had to enter into numerous agreements with other carriers and database

providers. Yet this system has not prevented Qwest, or any other carrier, from providing Caller

ID or related services that require matching names to telephone numbers. WorldCom can hardly

1Y 1g ar 125.
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complain of discrimination for having to follow the same procedures. 2 In fact, requiring

ILEC's to provided “batch downloads™ of CNAM databases on an unbundled basis under section
251 would not guarantee WorldCom the ability to create the single, national CNAM database
that WorldCom apparently seeks, because such an unbundling requirement would not apply to
CLECs.

Even if a CLEC sought to compile its own national directory of customer names, the
CLEC would have numerous alternatives to obtaining bulk downloads of CNAM databases from
individual ILECs.2¥ For example, many CLECs have constructed calling-name databases from
directory assistance lists (DALs) and subscriber list information that is currently available from
other sources. Indeed, as the Commission recognized in the UNE Remand Order, the directory
assistance database market 1s competitive, with several providers offering such storage
service. 2 Like these alternative providers, a CLEC could create its own comprehensive caller
information database, or contract with these independent database providers to obtain calling
name information from thermn — as many CLECsS in fact already do. And there is no reason to
believe that a CLEC could not structure such a database so that it could perform queries by
telephone number (for Caller ID and related services) or name (for directory assistance).
Consequently, there is no basis for concluding that, without unbundled access to “batch
downloads” from ILEC CNAM databases, CLECs would be unable to offer services using a

single caller information database.

B Nor is a single database necessary to ensure that queries can be completed on time, as
WorldCom contends. /d. at 125. The current system was designed specifically to allow carriers
to obtain the necessary information from database queries in time to be displayed to customers.

18%/ . .. . ,
=< As noted above, there is no existing CNAM database that contains comprehensive,

national listings.

BY See UNE Remand Order, 15 FCC Red at 3894-95 9 447-49.
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Similarly, there is no merit to WorldCom’s claim that batch access to CNAM is
necessary to support “innovative services” such as TCP/IP signaling that would allow a CLEC to
provide caller ID service for voice-over-IP applications.'®¥ First, no carrier or vendor has
developed a database architecture that, when populated with CNAM data obtained from batch
downloads, would be capable of supporting CNAM queries using TCP-IP signaling. Second,
WorldCom has not demonstrated that competitively-available sources of subscriber databases
such as DALs would be insufficient to support any “innovative services.”

WorldCom also has not demonstrated that, without bulk access to the ILECs’ CNAM
databases, CLECs would incur costs that materially diminish their ability to compete. To the
contrary, a CLEC likely would incur substantial costs to develop a comprehensive database using
bulk access to CNAM databases. At a minimum, the CLEC would need to construct its own
database to hold that data. These costs would be in addition to the costs of obtaining the
database information and all continuing updates to that database. WorldCom has not presented
any evidence that these costs would be lower than the costs of accessing ILECs” CNAM
databases on a per-query basis. Moreover, the CLEC would still have to query its own database,
and WorldCom has provided no evidence that these costs would be lower than the costs of
querying ILEC databases. Indeed, whether WorldCom has its own database or accesses Qwest’s
database, it still must maintain signaling bridge links between its own STP and its calling-name
database. A CLEC that does not currently have such a database would have to establish those

links at its own expense. The CLEC also would have to retain its signaling links with the ILEC

to handle exchange of routine voice traffic. Thus, there is no basis to conclude that a CLEC

B WorldCom Comments at 126.
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could achieve any cost savings from creating and maintaining a comprehensive database using
bulk access to ILEC CNAM databases.

The state commission proceedings cited by WorldCom in its comments do not support a
different conclusion. WorldCom's references to proceedings in Arizona and Georgia are most
telling. Although the Arizona Corporation Commission staff (and subsequently the Commission
itself) determined that bulk access to CNAM databases was technically feasible, that commission
found that CLECs would not be impaired without bulk access to Qwest's CNAM database. &
Likewise, the Georgia Public Service Commission reversed the initial ruling cited by WorldCom
in its comments and held that BellSouth need provide access to its CNAM database only on a
“per query” basis1® Indeed, the overwhelming majority of state commissions in Qwest’s
region, as well as a number of other state commissions in other regions, have recommended

rejection of WorldCom’s request for “batch downloads” from the CNAM database 8

& Second Supplemental Report on Qwest’s Compliance, Qwest Communication, Inc.’s
Section 271 Application, Docket No. T-00000A-97-0238 (Ariz. Corp. Comm’n Feb. 28, 2002);
see also In re U. §. WEST Communications, Inc., Docket No. T-00000A-97-0238, ] 40 (Ariz.

Corp. Comm’n May 21, 2002).

184/ Order on Disputed Issues, In re MCIMetro Access Transmission Services, LLC, Docket
No. 11901-U (Sept. 18, 2001).

1% See, e.g., Slip Opinion, In re U § WEST Communications, Inc., Docket No. 971-198T
(Colo. Pub. Utils. Comm’n June 22, 2001); Slip Opinion, In re Qwest Corporation, Util. Case
No. 3269 (N.M. Pub. Reg. Comm’n July 31, 2001); Slip Opinion, In re Qwest Corporation,
Docket No. 70000-TA-00-599 (Record No. 5924) (Wyo, Pub, Serv. Comm’n June 25, 2001);
Slip Opinion, Re Pacific Bell Telephone Company, Docket No. A.01-01-010 (Cal. Pub. Utils.
Comm’n Sept. 20, 2001); Slip Opinion, In re MClmetro Access Transmission Servs. LLC,
Docket No. 000649-TP PSC-01-0824-FOF-TP (Fla. Pub. Serv. Comm’n Mar. 30, 2001); Stip
Opinion, In re MClmetro Access Transmission Servs. LLC, Case No. TO-2002-222 (Mo. Pub.
Serv. Comm’n Feb. 28, 2002).
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IV.  THE COMMISSION SHOULD CLARIFY THE PROPER APPLICATION OF
TELRIC TO PREVENT USURPATION OF ITS ORIGINAL OBJECTIVE:
RATIONAL ECONOMIC PRICE SIGNALS.

The Commission does not conduct the section 251(d){2) “impairment” inquiry in an
analytical vacaum. As the USTA Court indicated, the list of UNEs subject to unbundiing under
section 251(d)(2) is of a piece with “the prices at which CLECs get access to UNEs."®¥ The
Notice likewise notes this close relationship and seeks comment on whether the Commission
should “clarify or modify [its] pricing rules.”™ Indeed, during the six years since the issuance
of the Local Competition Order, the Commission has undertaken no systematic, national effort to
clarify the proper application of its TELRIC pricing methodology in the UNE rate-setting
context. Particularly now that TELRIC as such is no longer the subject of litigation, the time is
ripe for the Commission to provide further guidance on how to apply it. The Supreme Court
reviewed and affirmed TELRIC as it was originally conceived, not as it has been applied in the
states, and the Court certainly did not keep the Commission from either improving on TELRIC
or clarifying its proper implementation.

The need for such guidance has now become particularly acute. In recent years, non-
tacilities-based CLECs and many states have treated TELRIC not as the economically objective
replacement-cost methodology the Commission intended, but as a mandate to lower rates to
produce “the widest unbundling possible™ and trigger the “completely synthetic competition” (in
effect, a form of resale) that the D.C. Circuit recently disparaged as incompatible with the

statutory design.t2¥ This, however, was never the point of TELRIC to begin with. Instead, the

I8 [JSTA, 290 F.3d at 425 n.2.
8 Notice, 16 FCC Red at 22793  24.

Y USTA, 290 F.3d at 424-25.
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Commission designed its cost methodology to be, as “Congress intended, pro-competition™
rather than “pro-competitor”™2 To that end, the “essential objective” of TELRIC “is to

determine what it would cost, in today’s market, to replace the functions of [a network] asset that

make it useful, "2 while simultaneously taking as given “the most basic geographical design of

E] aﬂ.”

the existing network and all real-world constraints outside the network (such as right-of-way

restrictions and paved roads).

In key respects, non-facilities-based CLECs such as AT&T have persuaded the states to

1gnore those principles. For example:

* Some states assume, for purposes of determining cable placement costs, that many of the
roads in highly developed areas are unpaved (even though they are not) and then estimate
digging costs on that basis. These states have accepted AT&T’s claim that, under
TELRIC, it is wrong to assume that “all physical structures are currently in places they
are today” — and that it is right to assume instead that a replacement carrier could go
back in time and place cable in the ground “before structures such as roads and
landscaping are already in place.™®¥

¢ Some states assume that, every time an efficient carrier places a new cable that requires
digging a trench in downtown urban areas (or even already-developed suburban and rural
areas), some other utility will appear on the scene and agree to split the costs of cutting
through asphalt 50-50 so that it may deploy its own, unrelated facilities simuitancously.
These states make that assumption even though, as all acknowledge, “other utilities” have

BV See First Report and Order, Implementation of the Local Competition Provisions in the
Telecommunications Act of 1996, 11 FCC Rcd 15499, 15812 618 (1996) (“Local Competition
Order”) (*“The price levels set by the state commissions will determine whether the 1996 Act is
implemented in a manner that is pro-competitor . . . or, as we believe Congress intended, pro-
competition.”) (emphasis in original).

L Br. for Petitioners FCC and United States, Verizon Communications Inc. v. FCC, No. 00-
511 and consolidated cases, at 6 (filed April 2001) (“FCC 2001 S. Ct. Br.”) {(emphasis added).

DY 14 ar9.
24 Response of AT&T and XO to Qwest’s Exceptions, Investigation into U S West
Communications, Inc.’s Compliance with Certain Wholesale Pricing Requirements for
Unbundled Network Elements and Resale Discounts, Docket. No. T-00000A-00-0194, at 13
(Ariz. Corp. Comm’n Feb. 1, 2002) (“AT&T AZ Br.”).
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already deployed most of their facilities in these and other developed areas — and even
though the savings from sharing, including in undeveloped areas, is typically below 20%.

¢ The HAI (and its predecessor the Hatfield) cost models, sponsored by CLECs and
adopted by states inside and outside of Qwest’s territory, represents the world in a
simplified form that omits many of the features of the real world that make it costly to
deploy a telecommunications network. An extreme example is Arizona’s use of a newly-
developed optional HAI model network design algorithm that purports to estimate the
distance for connecting points or customers. The practical effect of using that algorithm
1s 10 assumne that a given serving area has no obstructions such as houses, yards, office
buildings, or right-of-way restrictions that could interfere with the cheap deployment of
telephone lines.

e (CLECs have advocated, and some states have adopted, trivial non-recurring charges for
labor-intensive activities such as coordinated loop cutovers (“hot cuts”). The premise
underlying this denial of compensation for the use of skilled labor is the theory that hot
cuts and similar activities *“will” be fully automated “in a forward-looking environment,”

even though there is not now, and probably never will be, technology availabie to make
that theory a reality.

In combination, these violations of TELRIC principles produce a grotesque
methodological amalgam that simultaneously (1) lurches back in time to pre-development days,
when streets were dirt, digging was cheap, and other utilities supposedly shared the costs, but
without accounting for other factors that increased costs in the past; (2) lurches forward in time
to the unforeseeable future, when the technology is invented that allows CLECs and ILECs to
solve complex network coordination problems with little or no human involvement, but without
accounting for the costs of developing that technology; (3) ignores facts outside the existing
network that should be taken into account, such as homes, office buildings, and other
inconvenient obstructions; and (4) ignores facts about the existing network that should be taken
into account, such as an [LEC’s actual experience in different areas finding other utilities to help
share placement costs.

Indeed, the only common theme unifying this hodge-podge of TELRIC violations is that
the result in each case is a material reduction both in the ILEC’s UNE rates and in the incentives

of CLECs to invest in facilities of their own. Although the “cost” standard of section 252(dy(1)
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may be susceptibie to a broad variety of permissible readings, it plainly forbids this jerry-rigged
patchwork of incompatible, price-slashing assumptions. Moreover, these methodological lapses
have enormous economic consequences. In Arizona, for example, the net result of such errors is
an arbitrary reduction of more than four dollars (roughly 25%) in the statewide average recurring
loop rate.””> The resulting distortion of economic signals is a matter of profound practical as
well as theoretical concern. As one prominent industry analyst has observed, when
“Government set[s] wholesale local prices below real cost,” as it is increasingly tempted to do, it
“*poison[s] prospects for economically sound facilities investment” and “contribute[s] to the
destruction of companies, jobs, and shareholder wealth by discouraging economic investment
and rewarding uneconomic investment.”2¥

Another reason the Commission needs to step in at this point is that, often with
considerable success, CLECs seek to justify these errors on the ground that the Commission
itself has adopted them in its universal service cost model (the “Synthesis Model” or “SM™). 22
As noted below, the Commission has confirmed several times that particular SM inputs (such as
those relating to switch-related “growth additions™ and fill factors) are substantively

inappropriate for UNE rate-setting purposes. The Commission should now more generally

identify the other SM inputs that, when used as tools for setting UNE rates, violate the core

LY Qwest Corporation’s Exceptions to the Administrative Law Judges’ Recommended
Opinion And Order, Investigation into US West Communications, Inc.’s Compliance with
Certain Wholesale Pricing Requirements for Unbundled Network Elements and Resale
Discounts, Docket No. T-00000A-00-0194, Exh. D {(Ariz. Corp. Comm’n Dec. 12, 2001)
(“Qwest AZ Exceptions Br.”).

LY Scott C. Cleland, Why De-Regulation Is Now The Dominant Telecom Trend/Theme,
Precursor Group Independent Research (Nov. 28, 2001),

187/ See Tenth Report and Order, Federal-State Joint Board on Universal Service, 14 FCC
Rcd 20156, 20202 9 100 (1999) (“Inputs Order™), aff 'd sub nom., Qwest Corp. v. FCC, 258 F.3d

1191 (10th Cir. 2001).
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purposes of TELRIC. It 1s not enough for the Commission to continue admonishing the states
that they are not required to rely on the SM’s inputs in state cost proceedings. That language has
proven inadequate to address the problem, because states understand it to mean that they are at

¥ often without conducting any further inquiry into their

least permitted to use the SM inputs,
validity for UNE rate-setting purposes. Instead, the Commission should identify for the states
the specific respects in which specific SM inputs cannot be used in UNE rate proceedings

without violating the original purpose of TELRIC: the creation of economically rational price

signals.-l-g-g’

A. TELRIC’s Purpose Is to Determine Replacement Costs for Network
Facilities, not to Promote the Widest Possible Use of the UNE Platform.

As the Commission recently told the Supreme Court, the “essential objective” of
TELRIC “is to determine what it would cost, in foday’s market, to replace the functions of [a
network] asset that make it useful,” while simultaneously taking as given *the most basic

geographical design of the existing network."™® The point of TELRIC is not to imagine that the

Log See, e.g., Phase I Opinion and Order, Investigation into Qwest Corp.’s Compliance with
Certain Wholesale Pricing Requirements for Unbundled Network Elements and Resale
Discounts, Docket No. T-00000A-00-0194, at 17 (Ariz. Corp. Comm’n 2001) (“Arizona Phase I
Order”) (citing the Inputs Order in support of decision to adopt the HAI fill factors); Slip
Opinion, In re Investigation Into Pricing of Unbundled Network Elements, Docket No. 990649-
TP PSC-01-1181-FOF-TP (Fla. Pub. Serv. Comm’n May 25, 2001) (*[T]he [fill factor] inputs
from the Universal Service docket are appropriate here.”); see also Slip Opinion, In re Nevada
Bell (Nev. Pub. Serv. Comm’n Feb. 01, 1999) (adopting HAI fill factor inputs, which are the
same as the SM inputs in many cases); Slip Opinion, In re Southern New England Telephone
Company, Docket No. 00-01-02, (Conn. Dept. Pub. Util. Control June 29, 2000) (noting that
Office of Consumer Counsel’s proposal to use FCC’s fill factors *“has merit”).

13 As discussed below, even though SM inputs are often inappropriate for purposes of
setting absolute rate levels in UNE rate proceedings, that does not mean that the SM’s output is
inappropriate for the quite different purpose of comparing the relative costs of different states.
When used for the latter purpose, the SM’s input errors can cancel each other out, at least to
some extent.

2 FCC 2001 S. Ct. Br. at 6, 9 (emphasis added).
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world itself will be recreated from the void with an eye towards lowering prices for UNE-P
resellers. Nor is it the point of TELRIC to imagine futuristic technological capabilities that exist

only on chalkboards and not in the market.

»2  an efficient

Instead, TELRIC asks what facilities would be “currently available
carrier seeking to replace the existing network given the constraints of the rest of the world as

they exist foday. Taking such constraints into account is integral to the basic purpose of

TELRIC, which is to “replicate[], to the extent possible, the conditions of a Competitive

12202/

market, By replicating those conditions, TELRIC is meant to give CLECs appropriate price

signals about when it would be efficient, and when inefficient, to build their own facilities rather
than leasing the incumbents’ existing capacity.w’

As discussed in Section I, the ultimate objective of the 1996 Act is true facilities-based
competition, as the Commission has recognized; Congress did not intend to create a regime in
which all carriers use exactly the same network and compete about nothing but marketing and
salesmanship. Such a regime benefits only non-facilities-based CLECs (in effect, resellers) and
telemarketing firms. “Through its experience over the last five years in implementing the 1996
Act, the Commission has learned that only by encouraging competitive LECs to build their own
facilities or migrate toward facilities-based entry will real and long-lasting competition take root

in the local market.”%%

3]

I 47 C.F.R. § 51.505(b)(1).

o

22 Local Competition Order, 11 FCC Red at 15846  679.

B See id. at 15813 7 620, 15848-49 19 683-85.

2% Fourth Report and Order, Deployment of Wireline Services Offering Advanced

Telecommunications Capability, 16 FCC Red 15435, 15437 §14 (2001); see also Notice of
Proposed Rulemaking, Review of Regulatory Requirements for Incumbent LEC Broadband
Telecommunications Services, 16 FCC Red 22745, 22777 (2001) (Separate Statement of
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That is why, in applying TELRIC, it is so critical to set UNE prices based on “currently
available” technology and on current constraints in the rest of the world outside the network, as
the Commission originally intended. If regulators were to move the inquiry forward or back in
time in an effort to reduce estimated replacement costs, they would distort the price signals
TELRIC is designed to send and would undermine any incentive a CLEC might have to invest in
facilities of its own. In a nutshell, no carrier would ever build facilities at today’s rates, with the
constraints of today's world, if it could instead lease facilities at rates reflecting the lower costs
of yesterday or tomorrow.

These reply comments take no issue with TELRIC on its own terms, as originally
conceived, and focus instead on the various respects in which TELRIC has been misapplied to
effect arbitrary reductions in UNE rates that could devastate the prospects for facilities-based
competition. This is not to suggest that TELRIC ifself is immune from constructive criticism.
For example, to the extent that TELRIC requires regulators to assume that all components of a
forward-looking network embody the very latest technology available, that assumption is
questionable, because any carrier, however “efficient,” would require some time interval over
which to build its “forward-looking™ network or, alternatively, to incorporate new technology
into an existing network. Thus, even a hypothetical “most efficient” carrier in a perfectly
competitive market would have to make do with a mix of current and somewhat less current

technology, and that fact is relevant to a proper determination of forward-looking costs. 2%

Chairman Michael K. Powell) (stressing Commission’s “ongoing commitment to the promotion
of facilities-based competition™).

XY See generally Testimony of Howard Shelanski on Behalf of Verizon Virginia Inc.,

Petition of WorldCom, Inc. Pursuant to Section 252(e)(5) of the Communications Act for
Expedited Preemption of the Jurisdiction of the Va. State Corp. Comm’n Regarding
Interconnection Disputes with Verizon Virginia Inc., and Jor Expedited Arbitration, CC Docket
No. 00-218 et al., at 8-21 (filed July 31, 2001).
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Moreover, although the only feature of the existing network that TELRIC requires taking as
given is the location of “existing wire centers,” the Commission has correctly acknowledged that
it “might reasonably bave drawn the line somewhere else within the structure of the network 2%
For example, the Commission could have required taking as given not just existing wire center
locations (“scorched node™), but also the major transport and feeder routes (“‘scorched conduit”).
Again, however, these reply comments address the proper application of TELRIC as originally
conceived in the Local Competition Order, not how TELRIC itself could be further improved.
Finally, although these comments focus on inputs that are specific to certain key rate
elements, two more general inputs — depreciation and cost of capital — warrant brief discussion
at the outset. Of particular significance are the Commission’s own recent representations to the
Supreme Court. In response to Verizon’s concern that ordinary straight-line depreciation would
“preclude a carrier from ever recovering its full forward-looking costs™ because “the forward-
looking costs of some facilities will predictably decrease over their expected lives,” the
Commission explained that state commissions could “adopt accelerated depreciation schedules
that provide faster recovery of incumbents’ forward-looking costs at the beginning of the
relevant period than at the end, or state commissions could choose some other method of
ensuring adequate recovery of forward-looking costs.”® The Commission also downplayed
concerns about its “tentative guidance” in 1996 that ““‘reasonable starting point{s} for TELRIC
calculations’” included “the depreciation schedules and cost of capital determinattons that were

set under prior historical-cost ratemaking regimes” before the advent of local competition and its

2% Reply Br. for Petitioners FCC and United States, Verizon Communications Inc. v. FCC,
supra, at 5 (filed July 2001) (“FCC Supreme Court Reply Br.”).

g at 10-11.
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attendant risks.*® As the Commission explained, “[t]hat [1996] statement does not alter the

governing standard, set forth in the rules, that requires state commissions to determine the true
economic depreciation rate and risk adjusted cost of capital.”*®

As the Commission is aware, however, that “governing standard” is often sacrificed in
the name of ginning up additional UNE-platform competition, even though such “completely
synthetic competition”m’ is little more than a cut-rate form of resale. The time has thus come
for the Commission to enforce this “governing standard” through more explicit guidance. First,
the Commission should direct the states to ensure analytical consistency within TELRIC by
assuming a competitive market not just for purposes of determining the costs of the underlying
investments, but also for purposes of determining cost of capital. The issue is not how much of
the market an ILEC occupies at any given time, but what the cost of capital would be for an
efficient carrier in a truly competitive market. That figure is significantly higher than the
11.25% “starting point” the Commission adopted in the Local Competition Order — a legacy
figure that assumes very little competition at all — and is closer to the 12.95% figure applicable

21

to S&P Industrial group companies in competitive markets.=~ Similarly, as the Commission

20/ Id. at 11 (quoting Local Competition Order, 11 FCC Red at 15856  702).

2 Id. at 12; see 47 C.F.R. 51.505(b)(2) and (3). In response to the Commission’s
assurances on this point, the Supreme Court held that the Commission’s 1996 guidance was
“reasonable enough” because it treated “then-current capital costs and rates of depreciation as
mere starting points, to be adjusted upward if the incumbents demonstrate the need.” Verizon v.

FCC, 122 5. Ct. at 1677.

AV ySTA, 290 F.3d at 424.

A Direct Testimony of Dr. James H. Vander Weide on Behalf of Verizon Virginia Inc.,

Petition of WorldCom, Inc. Pursuant to Section 252(e)(5) of the Communications Act for
Expedited Preemption of the Jurisdiction of the Virginia State Corporation Commission
Regarding Interconnection Disputes with Verizon Virginia Inc., and for Expedited Arbitration,
CC Docket No. 00-218, at 44-48 (filed July 31, 2001).
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itself has acknowledged, “an appropriate cost of capital determination takes into account not only
existing competitive risks . . . but also risks associated with the regulatory regime to which a firm
is subject” — including the uncertain application of TELRIC itself. 2

As to depreciation, the Commission should reaffirm that the states must “adopt
accelerated depreciation schedules™ or “‘some other method of ensuring adequate recovery of
forward-looking costs” to account for the periodic recalculation of the forward-looking cost of
network facilities (and the attendant assumptions about network replacement with each
recalculation) during their useful lives; otherwise, as the Commission has effectively
acknowledged, ILECs will never recover even the forward-looking costs of most network assets
by the end of the relevant depreciation periods.2¥ Finally, the Commission should direct the
states to base their determinations of depreciation lives on the figures used for financial reporting
purposes, not thetr obsolete regulatory counterparts.

B. The Commission Should Clarify That, to Send Appropriate Price Signals,

TELRIC Asks How Much it Would Cost 7oz to Replace the Functions of
Network Facilities, Taking as Given the Rest of the World Qu«zsi7e the

Network.

With some success, non-facilities-based CLECs have urged the states to indulge wildly
counterfactual assumptions that either (1) move the replacement cost inquiry alternatively back
or forward in time without fully accounting for the costs of doing either or (2) ignore the
unavoidable constraints outside the network that any replacement carrier would confront in the
real world. The objective of these CLECs is clear: they wish to find some pretext for lowering

UNE rates below cost as a means of generating additional UNE platform margins for residential

customers currently served at subsidized rates, while avoiding the need to make prudent

212/

o FCC Supreme Court Reply Br. at 12 n.8.

to

Y 14 at 10-11.
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investments of their own. What follows is not a comprehensive list of such TELRIC violations,
but it does provide illustrative examples of the problem.
1. Cable Placement Costs and Structure Sharing.

“Cable placement costs” are the costs of placing telephone cable in trenches or conduit,
or on poles. These labor-intensive costs, along with the costs of splicing and other labor-related
activities, are the largest component of a carrier’s outside plant costs. To reflect these costs
accurately, any cost model must address two discrete inputs: (1) the magnitude of the placement
costs themselves, and (2) the extent to which an efficient carrier rebuilding the network today
would be able to save on placement costs by sharing them with other utilities (such as electric
utilities or cable companies) that might wish to dig up the ground and lay facilities of their own
at the same time. As to the first of these inputs, the basic dispute concerns the relative frequency
among the more and less expensive methods that such a carrier would use to cut through the
ground to lay the cable. It is far costlier to lay cable in developed areas than in undeveloped
areas, because it is expensive to cut through asphalt or concrete and then restore it to its original
condition. Similarly, “sharing” opportunities are quite limited ih developed areas, because the
utilities that might otherwise have an interest in finding such opportunities have already
deployed most of their underground facilities in those areas: indeed, that is part of what it means
for an area to be “developed.”

Many states treat already-developed areas, and particularly the highest density areas
(which are the most developed), as though they were undeveloped for these purposes. For
example, Colorado attributes to the replacement carrier a need to cover barely half of the

trenching costs in these zones, hypothesizing that other utilities would pay the remainder of those
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costs. =¥ Put differently, these states assume that every rime the replacement carrier would incur

the significant costs of digging into asphalt to lay its cable, some other utility would appear on
the scene and agree to split those costs down the middle. Some states, such as Arizona,
Tennessee and West Virginia, take this one step further and assume that trenching costs are
shared 50-50 in all areas.*¥ But this does not happen in the real world: carriers — [ILECs and
CLEC:s alike — normally bear the overwhelming burden of their own trenching costs in
downtown urban areas. Similarly, states such as Arizona assume that, much of the time, a
replacement carrier could employ relatively inexpensive digging techniques, such as simple

“plowing,” in downtown urban areas > The problem, of course, is that asphalt and concrete

2y Order, U § WEST Communications, Inc.’s Statement of Generally Available Terms and
Conditions, Docket No. 99A-577T, at 40 (Colo. Pub. Utils. Comm’n Apr. 17, 2002) (adopting a
55% structure sharing input for buried and underground cable in the three highest density zones);
see also Order, Universal Service, Order No, 00-312, 2000 WL 1055227 *13-14 (Or. Pub. Utils.
Comm’n 2000) (adopting the Synthesis Model’s structure sharing assumptions, including a 55%
buried structure sharing factor in the highest density zone); Order Adopting Permanent Prices for
Unbundled Network Elements, Unbundled Network Elements, Docket No. P-100, Sub 133d,
1998 WL 995837 (N.C.U.C. 1998) (same); Report and Order, Bell Atlantic-Rhode Island Telric
Study, Order No. 16793, 2001 WL 1822706 *21-22 (R.L. Pub. Utils. Comm’n 2001) (adopting
Bell Atlantic’s structure sharing assumptions but also adopting a presumption in favor of using
USF inputs in future TELRIC proceedings).

AY See, e.g., Arizona Phase Il Order at 14 (adopting 50% structure sharing input for buried
and underground cable); Interim Order on Phase II of Universal Service, Universal Service
Proceeding, Docket No. 97-00888, Issue 16e, 1999 WL 983424 (Tenn. Reg. Auth. 1999)
(adopting the assumption that, for buried distribution cable, “one other entity [would] shar[e]
[costs] with the ILEC”); Order on Arbitration, Bell Atlantic West Virginia, Inc. Petition to
establish a proceeding to review the Statement of Generally Available Terms and Conditions
offered by Bell Atlantic in accordance with Sections 251, 252, and 271 of the
Telecommunications Act of 1996, Case No. 96-1516-T- PC at 47 (P. §. C. of W. Va, 1997)
(adopting a 50% sharing factor for buried cable).

2 See Arizona Phase I Order at 11-12 {concluding “‘that an appropriate cost model” should

not assume that “the majority of placement activities would require that streets, sidewalks, and
landscaping would need to be cut and restored or bored™).
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cannot be “plowed,” and municipalities require all carriers to perform restoration after cutting
nto streets and sidewalks.

How do the non-facilities-based CLECs (and states) rationalize this deviation from
reality? The key is that they do not ask, as TELRIC requires, how much trench sharing a carrier
could expect, or what placement methods it would use, if it were to deploy a complete
replacement network in the world as it exists today. Indeed, in addressing both cable placement
costs and sharing percentages, CLECs argue for, and some states endorse, an entirely different
inquiry: what it would have cost a carrier to replace current network facilities years ago, back
before business and residential development both (1) made cable placement more costly (because
obstacles require more expensive digging methods) and (2) reduced savings from the sharing of
trenching costs (because sharing of trenches with developers or other utilities typically occurs, if
at all, when multiple carriers simulitaneously seek to place cables for the first time in new
developments, and even then is not always feasible due to difficulties and costs associated with
coordinating construction schedules).mf In effect, this perversion of TELRIC permits and even
requires the use of historical costs whenever they would be lower than the costs of the
corresponding input today. That is not merely arbitrary, but wholly inimical to TELRIC’s

original aim of sending the proper signals for make/buy decisions.

¥ In this regard, trench sharing is quite different from pole sharing. Because it is
impractical (and indeed dangerous) to leave trenches open for extended periods of time, trench
sharing requires multiple carriers to coordinate their construction schedules so that their crews
are available to place cables in an open trench within the same short period (typically, no more
than three or four days). The complexities of coordinating construction crews from multiple
carriers, as well as the costs of rearranging construction schedules so that they coincide with
those of other carriers, often can limit actual sharing even in new developments. By contrast,
pole sharing does not require such precise coordination, because cables can be placed on poles at
any time after a pole has been installed without requiring additional costs.
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TELRIC, however, is not a time machine. As noted, the Commission itself has explained
that “[t]he essential objective” of TELRIC or any other forward-looking cost methodology “is to
determine what it would cost, in fodav's market, to replace the functions of an asset that make it
useful." =¥ Basing placement costs or sharing percentages on yesterday’s conditions, in contrast,
is not forward-looking, but backward-looking, and as such it is the very antithesis of TELRIC.
Although TELRIC entitles CLECs to many advantages an ILEC lacked when it built the
network, it does not entitle CLECs to wish away present-day concrete and asphalt, just as it does
not entitle them to pretend that labor is as cheap today as it was decades ago when much of the
trenching for today’s network was done. Indeed, if TELRIC permitted this retrospective
analysis, a CLEC would never have any incentive to build its own facilities, because, through
cheap access to UNEs, it could always take advantage of the lower costs incurred in the old days
when, according to the legend, the digging was easy and everyone shared.

Lacking any coherent justification for this approach in logic, CLECs and the states alike
have taken to rote citations of a sentence in a footnote of the Inputs Order that, at least taken out
of context, appears to support this very methodological error.2? In Arizona, for example,

AT&T successfully defended this approach on the ground that it “specifically follow[s] [a]

28 ECC 2001 S. Ct. Br. at 6 (emphasis added). Of course, TELRIC asks what it would cost
to replace the entire network, in both developed and undeveloped areas, not just what it would
cost to add on to the embedded network in undeveloped areas. Indeed, the CLECs themselves
seek UNEs in all areas and primarily in developed ones, where the roads are already paved and
other utilities have already laid cable.

Ay Inputs Order, 14 FCC Rcd at 20261 244 n.504 (“[A]s part of the logical argument that
the entire telephone network is to be rebuilt, it is also necessary to assume that the telephone
industry will have at least the same opportunity to share the cost of building plant that existed
when the plant was first built.”). At the same time, the FCC questioned the relevance of this
issue to its own inquiry for purposes of the SM, noting that, “[w}hile this [issue] may provide an
interesting topic for academic debate, we do not believe it to be particularly useful or relevant in
determining the structure sharing values in this proceeding.” Id.
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