
IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

TELQUEST VENTURES, INC.,

Appellant,

Case No. 01-1384
v.

FEDERAL COMMUNICATIONS COMMISSION,

Appellee.

REPLY OF DIRECTV. INC.

RECEIVED

JUL 1 9 2002

FEDERAL COMMUNICATIONS COMMISSION
OFFICE OF THE SECRETARY

Pursuant to Rule 27(a)(4) of the Federal Rules ofAppellate Procedure, DIRECTV, Inc.

("DIRECTV") hereby replies to tbe October 10,2001 Response ("TelQuest Response") of

TelQuest Ventures, Inc. ("TeIQuest").

TelQuest has argued that DIRECTV's motion for leave to intervene in this appeal should

be denied because DIRECTV allegedly has not demonstrated the likelihood ofan imminent,

concrete and particularized injury sufficicntto constitute "injury in fact" for purposes of

Communications Act and Article III standing requirements. See TelQuest Response; Lujan v.

Defenders ofWildlife, 504 U.s. 555, 559-61 (1992); see also City ofCleveland v. Nuclear

Regulatory Comm'n, 17 F.3d ISIS (D,C. Cir. 1994) (movant for leave to intervene must have

Article III standing). That argument is nonsense.

DIRECTV is one of two direct broadcast satellite ("DDS") operaton in the United Stales

that competes in the market for multichannel video programming distribution. It is difficult to

imagine any entity with a more tangible, direct interest in (i) TelQuest's bid to enter the United

States multichannel video programming marketplace as a directly competing satellite provider

using a Canadian DBS orbital location, and (ii) the Federal Communications Conunission's fair
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and consistent application ofits licensing procedures to all aetual and potential satellite

television providers. DIRECTV plainly has standing to participate as a party in this appeal.

I. COMPETITOR STANDING

In FCC v. Sanders Brothers Radio Station, 309 U.S. 470, 477 (1940). the Supreme Court

held thaI "one likely to be financially injured" by agency action (or in this case. a reversal or

modification of agency action) has standing to participate as a party. In Clarice v. Securities

Industry Ass·n. 479 U.S. 388, 403, 397 & 0.13 (1987). the Court similarly recognized that the

alteration ofcompetitive conditions has probable economic impact which satisfies Article lIT

"injury-in-fact" standing requirements. See also Comm. for Effective Cellular Rules v. FCC, 53

F.3d 1309, 1315-16 (D.C. Cir. 1995); Investment Company Institute v. FDIC, 815 F.2d 1540,

1543-44 (D.C. Cir. 1987). 11 is the potential economic harm suffered by actual and potential

competitors lhatleads courts to accord them "a rather generous attitude toward standing," in

order

to enable a competitor to bring to the Commission's attention
malters bearing upon the public inten:st ofwhich the Commission
might otherwise be unaware. . .. This assistance to the
Commission is penniUed not to protect a competitor from
competition ... but because its position qualifies it in a special
manner to advance matters bearing upon the public interest.

Broadcast Emerprises. Inc. v. FCC. 390 F.2d 483, 485 (D.C. Cir. 1968) (citations omitted).

Thus, this Court has recognized that competito...• "seemingly unbroken record ofsuccess in

securing standing to challenge decisions involving agency licensing" stems from the fact that

their interests in enforcing licensing barriers are "generally congruent with a statutory purpose to

restrict enlry," Panhandle Producers & Royalty Owners Ass 'n v. Economic Regulatory Admin.,

'822 F.2d 1105, 1109 (D.C. Cir. 1987) -- here. to licensees whose operations will comport with

the Communications Act's licensing requirements and otherwise serve the public interest,

convenience and necessity. See 47 U.S.C. § 310.
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In this case, the genesis oflhe FCC procceding under review was TelQuest's proposal to

usc transponders on a Canadian satellite to "provide Direct Broadcast Satellite ('DBS') service to

the U.S. domestic market and Canada." TelQucst Application, Exhibil I, at I (attached hereto as

Exhibit I). The primary public intercstjustification that TelQuest provided to the FCC for

granting its application was as follows:

The grant ofTelQuest's applications will expand the availability of
innovative video programming services to more members of the
public and at more competitive prices. The competition that
TelQuesl will bring 10 the U.S. domestic marleet will benefit all
consumers generally, and residential consumers specifically, by
offering the public a greater choice and a more reliable and
diversified supply ofvideo prognunming services with enhanced
quality and at lower prices. Such competition will provide the
incentive fur other DBS operators to offer their services at lower
prices resulting in significant cost savings for U.S. consumers, and
will spur the development ofiMovative service and equipment
offerings as new competitors attempt to attract new subscribers.

TelQuest Application, Exhibit!. Similarly, in the Order under review, the Commission nOled:

For example, TelQuest argues that granting its earth station
application would increase the number ofDBS providers in Ibe
market, and so increase competition. TelQuest argues further that
Ibis increased competition helps to "make service available so far
as possible, at reasonable chug..." and that, therefore, Section I of
the Act requires us to grant its application. Similarly, TelQucst
maintains thai authorizing an additional DBS provider, by itself,
would further the public inlerest, convenience, and necessity, and
so Section 309(a) "mandates' us to grant its earth station
application. Granting any new earth station license, or any existing
liccnacc authority 10 operate an additional earth station, would
increase the number ofJicenscs providing service, and so would
"increase competition."

Order at 1129.

As is abundantly clear from the above, TelQuest'sprimarypolicyjustification for the

grant of its earth station application has been that doing so would establish its proposed DBS

service as a direct competitor to DIRECTV in the United States. In light ofits arguments before

the FCC, TelQuest's effort to dismiss D1RECTV's concern with the grant ofits earth station

application as "'unduly remote' and too attenuated to establish [DIRECTV's] standing,"
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TelQucst Response at 3 (citation omitted), is absurd. Having trumpeted its status as a potential

direct competitor to U.S. DBS operators -- and, indeed, relied on this very point as the primary

reason for the FCC to grant its application - TelQuest cannot in the next breath credibly seck to

preclude U.S. DBS operators from having competitor standing to advance matters bearing on the

TelQuest serious legal and public policy deficiencies sWTOunding a grant of TelQuest's

application, either before the agency or in this Court.'

Contrary to TelQucst's assertions, El Paso Na/ural Gas Co. v. FERC, 50 F.3d 23 (D.C.

Cir. 1995), is completely consistent with this propositiolL In El Paso, there was no evidence

presented either to the FERC or to the Court that established a prospect ofcompetition between

the party seeking review of the FERC order at issue and other parties who were SUbject to the

order, which is why the Court deemed the petitioner's allegations ofpossible competitive injury

in the case to be "wholly speculative." El Paso, 50 F.3d at 27. That is a far cry from this case,

where relQuest has repeoredly asserted on the record that it will compete dirccllywith

DIRECTV and other DBS providers in the United States. Furthermore, as this Court explained

inEI Paso, the "nub" of the Court's competitive standing doctrine is "that when a challenged

agency action authorizes allegedly illegal transactions that will almost surely cause petitioner to

lose business, there is no need to wait from injury from specific transactions to claim standing."

Indeed, the logic ofcompetitor standing is at its most compelling in this case, given the
special policy issues involved. Unlike U.S. domestic satellite providers, who typically must
obtain both earth station and space station Iicena.. to operate a satellite system, TelQuest
proposed to enter the United States using a foreign DBS satellite. Thus, while the processing
ofmost earth station applications is fairly routine at the FCC, TelQucst's earth statIOn
application has been the only jurisdictional opportunity that private parties and the U.S.
government have had to weigh in on the serious SUbstantive legal and policy issues posed by
TelQuest's proposed Canadian-based entry into the U.S. multichannel video marketplace.
For example, TelQuest's application caused the U.S. Trade Representative, Deparunent of
State, Department ofCommerce and Department ofJustice to weigh in with serious trade and
competitive concerns about the entry ofCanadian-based DBS service into the U.S. market,
although they agreed that, for now, the TelQuest application should be dismissed as
premature because Canada had not yet licensed the satellites with which TelQuest's proposed
earth slation would communicate. See TelQuest Ventures. UC, 11 FCC Rcd 8151, 8152
(FCC Int. Bur. 1996) ("TelQuest Bureau Order").
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Id. That is precisely the case bere: in Ibe event that Ibe FCC were to reverse its Order in a

fashion contrary to the agency's established rules and precedents in order to permit TelQuest

access to the U.S. multichannel marketplace, there is nO question that DIREClV would face a

significant prospect ofcompetitive injury.2

In this regard. TelQuest also is incorrect to suggest lhat DIREClV must wait until

TelQuest has actually deployed a licensed DBS system and for consumers to "actually prefer Ihat

system to the DBS television service oITered by DIRECTV" before it is conferred standing to

challenge TelQuest's application. See TelQuest Response at 2_3.3 Confronted with TelQuest's

application to provide U.S. DBS service, DIREC1V was and is not required to "wait for injury"

while TelQuest gains a license and proceeds to build out a competing system in order to claim

Slanding. £1 Pasa, SO F.3d at 27; the "competitive injury" threatened by an agency aclion that

would authorize an additional direct competitor is enough. See. e.g.• Investment Company

Institute, SIS F.2d at 1543.4 Indeed, agency licensing procedures necessarily are prospective in

TelQuest erroneously states that "DIRECTV cannot present a plausible claim that it would be
illegal for the FCC to ultimately conclude that TelQuest's entry into the DBS business would
serve the public interes!." TelQuest Response at4 (emphasis in original). Again, TelQuest is
wrong. If the FCC had not followed its existing procedures for processing earth station
applications (Which TelQuest protests). and ifthe FCC ultimately licenses TelQuest without
applying its existing substantive policies regarding communications with foreign satellites.
see. e.g., Order at 127. D1RECTV would certainly have a "plausible" claim that such action
was "illegal."

3 TelQuest's emphasis on the lack ofprogress it has made to date in deploying a DBS system
is ironic, since its failure to sufficiently identify the Canadian space station with which it
proposed to conlDllmicate is the very reason that its application was dismissed. See. e.g.,
Order at" 6-9. Nevertheless, its use of this point to paint DIREClV allegations ofinjury as
speculative is utterly disingenuous. TelQuest insisted throughout the FCC proceedings
below that the publie interest benefit ofgranting its application would be "10 increase the
number ofDBS providers in the market" and thereby oITer direct competition to DIRECI'V.
Order at 129. For TelQuest to deny that D1RECTV has competitor standing to ehallenge or
defend FCC actions in licensing such competitive DBS services in the United States is
ridiculous.

4 Investment Company Institute held that securities industry petitioners bad demonstrated
sufficient competitive injury for standing purposes where the FDIC had issued regulations
that would allow the entry of additional competitor nonmember banks to enter the securities
field. TelQuest seeks to distinguish the case by arguing that it is nol certain that TelQuest
will ever actually be licensed. and that its entry into the DBS business "would likely be
anything but immediate." TelQuest Response at 3 n.4. This assertion is contradicted by
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nature, such that "[ajctual proofof th[ej allegedly threatened effect" of the licensing action

cannot "be madc prior to actual operation, SO that a'Showing must be allowed by means less than

that." Broadcast EnJerprises. Inc.. 390 F.2d at 485; cf JEM BroadclJSting Co., Inc. v. FCC, 22

F.3d 320, 325-26 (D.C. Cir. 1994) (according standing to potential as well as 8Ctuallicense

applicants). So long as it i. sufficiently clear from TelQucst's application that it "has devised

plans sufficiently detailed to enable it to compete" with DIRECIV, the Court is not "required to

'engage in undue speculation as a predicate for finding that [DIRECIV] has the requisite

personal stake in the controversy.'" Orange Park Florida T. V., Inc. v. FCC, 811 F.2d 664, 672

(D.C. Cir. 1987)(quoting Village ofArlington Heights v. Metro. HOllSing Dev. Corp., 429 U.S.

252, 262 (1971».

TelQuest has proposed to enter the United States as a direct competitor to DIRECTV. As

the principal party "h'kely to be injured by the issuance ofa license" to TelQuest, Sanders Bros.

Radio Station, 309 U.S. 81477, DIRECTV clearly has Micle In standing as a party in this

appeal, and is an "aggrieved" person whose interests "would be adversely affected by any order

of the Commission granting" TelQucst's application. 47 U.S.C. § 402(b)(6).

n. DlRECTV HAS STANDING TO ENSURE THAT THE COMMISSION'S EARTH
STATION LICENSING PROCEDURES ARE CONSISTENTLY APPLJED

Apart from its standing as a potential direct competitor to TelQuest, DIRECIV also has

standing to ensure that the Commission's earth station licensing procedures are consistently

applied to all satellite carriers. In this case, the FCC upheld its International Bureau's decision to

TelQucst's own declarations of its competitive intentions before the FCC, and indeed,
TelQuest's earth station application was accompanied by the companion application of
WTCI, which s~iJarly ~~ that "prompt au~rization would allow it to launch a high
power DBS servIce Wlthin SIX months and brmg unmedlale competition to the U.s. DBS
market." TelQucst Bureau Order at13 (emphasis added). In any event, however, the
immediacy ofTelQuest's entry into the United States based upon whether or how long the
processing of ita application takes at the FCC is irrelevant for standing purposes here. This
Court does not need to "predict(] the likelihood" that TelQuest ·would receive" a license in
order to find that DJREC1V has standins to participate in proceedings that affect TelQucst's
application. Orange Park Florida T. v., Inc. v. FCC. 811 F.2d 664, 672 (D.C. Cir. 1987).
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dismiss TelQuest's applicalion without prejudice in part because the Bureau generally does not

act on earth station applications "unless the space station with which the earth station intends to

operate has been licensed." Order at' 2.'

DIRECTV is a satellite clnier that routinely applies for earth station licenses, and is

SUbject to the same policies and procedures applied by the FCC to TelQuest in this case. In JEM

Broadcasting Co.• Inc. v. FCC. a case involving the dismissal ofa radio station application

pursuant 10 the FCC's "hard look" broadcasllicense processing rules, this Court recognized that,

"[o)fcourse, only parties whose license applications actually contain certain errots or omissions

will suffer the concrete effects of the [processing] rules, but that does not make the rules any less

applicable as a general matter to ali potential FCC license applicants." 22 F.3d a1325. Thus. lbe

Court held lhat "any person or entity within lhe class affected" by the licenSe proeessing rules,

"i.e., actual or potentialliccnse applicants, would have been 'aggrieved' ... and thus would have

slanding to challenge the procedural lineage" oflbe processing rules at issue. ld. a1326.

In this case, DIRECTV could be directly and advetsely affected by any Commission

decision to reverse the detenninations it has made in the Order regarding its earth station

processing procedures. There is simply no question thai DIRECTV has standing to challenge or

defend "agency compliance with the statutory licensing procedures in the Communications Act."

Comm.for Effective Cellular Rules v. FCC, 53 F.3d at 1316.

5 The Bureau also did not want to encourage entities to file speculative earth station
applications in the hope that grant ofa U.S. earth station license would somehow influence
the space station licensing decisions of foreign govermnents. Order at 12.
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ill. CONCLUSION

DIRECTV reiterates its request to intervene as a party in this appeal. The arguments in

the TelQuest Response are without merit and should be ntiecte<l.6

Respectfully submitted.

DIRECTV.lnc.

By::--l,.p.~~.o..=::""""-,-~-==:::-,....­
M. Epstein (D.C. Bar No. 23499)

i ard P. Bress (D.C. Bar No. 457504)
James H. Badter (D.C. Bar No. 430262)
LATHAM & WATKJNS
555 Eleventh Street. N.W.,
Suite 1000
Washington, D.C. 20004-2505
(202) 637·2200

Dated: October 22. 200 I

6 Once again, although DIRECTV plainly bas Article ill standing to intervene in this appeal. in
order to ensure its participation in these proceedings. DIRECTV in the alternative requests to
participate as an amicus curiae in the event its motion for leave to intervene is denied.
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EXHIBIT ~

TelQuest Ventures, L.L.C. has entered into a business
arrang"",ent with Telesat Canada to use transponders on a high-power
satellite to be located at 91·W.L. to provide Direct Broadcast
Satellite ("DSS") service to the U.S. domestic IIllrket and Canada.
The Canadian Minister of Industry has the authority under the
Canadian Radiocommunication Act to provide Telesat canada a radio
authorization to operate such a satellite at the Canadian DBS
orbital position at 91·W.L. for this purpose and has agreed in
principle to provide Telesat Canada with such authorization subject
to certain conditions.

TelQuest Ventures, L. L. C. has sought capacity from U. S.­
licensed DBS operators for a minimUlll of twenty-two full-time
transponders on one satellite and has determined that such
facilities are unavailable due to a shortage of adequate U.S.
facilities. The highly concentrated nature of the domestic
satellite market, colllbined with the scarcity of orbital positions
from which DBS operators can provide U.S. domestic satellite
service, h.as created a severe shortage of CBS capaeity for domestic
U.S. service.

The proposed use of Canadian capacity for domestic U.S.
service provides a solution to this problem. The use of this
Canadian OBS satellite for U.S. domestic service is fully
consistent with cOllllllission precedent and international agreements.
The commission historically has allowed the use of foreign
satellites where there is a shortage of suitable U.S. domestic
capacity' The interqovernmental agreement between the U.S. and
Canada set out in the 1972 Exchange of Letters provides for the use
of capacity on a Canadian satellite to provide service to the U.S.
domestic market when there is a shortage of suitable U.S. domestic
gapacity. There is no dispute that there is a severe shortage of
OBS capacity available for domestic U.S. service, and that the
additional DBS capacity offered by the Canadian satellite to be
located at 91·W.L. can assist in alleviating that shortage.

The grant of TelQuest's applications will expand the
availability of innovative video proqrallllDing services to more
melllbers of the public and at more cOlllpetitive prices. The
competition that TelQuest will bring to the U.S. domestic market
will benefit all consumers generally, and residential customers
specifically, by offering the public a greater choice and a more
reliable and diversified supply of video programming services with
enhanced quality and at lower prices. Such competition will
provide the incentive for other DBS operators to offer their
services at lower prices reSUlting in significant cost savings for
U.S. consumers, and will spur the development of innovative service
and equipment offerings as new competitors attempt to attract new
subscribers.

See e.g., National Broadcasting Cg., 9 FCC Red 557 (1994);
Chevron Industries, 8 FCC Red 2726 (1993); Gig Satellite
Corporation, 90 FCC2d 1009 (1982), recgD. denied, 94 FCC2d 1184,
1196, 1199 (1983); American Satellite Corp., 40 FCC2d 656 (1973).
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v.
Case No. 01·1384

TELQUEST VENTURES, INC.,

Donald Abelson, Chief
International Bureau
Federal Communications Commission
445 12" Street, S.W.
Washington, D.C. 20554

JaneE. Mago
General CouDSeI
Federal Communications Commission
445 12"' Street, s.w.
Washington, D.C. 20554

By Hand

I, James H. Barlcer certifY that on this 22nd day ofOctober, 2001, a copy of the
foregoing was sent to the following:

Appellee.

FEDERAL COMMUNICATIONS COMMISSION,

IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRlCT OF COLUMBIA CIRCUIT

Appellant,

CERTIFICATE OF SERVICE

By First Cia•• Mall, Postage Pre-paid

Andrew G. McBride
Eve!. Klindera
Wiley, Rein & Fielding, LLP
1776 K Street, N.W.
Washington, D.C. 20006

Counsel for Telquest Ventures, Inc.

Thomas J. Keller
Verner Liipfert Bernhard McPherson & Hand,
Chartered

901 IS"' Street, N.W.
Suite 700
Washington, D.C. 20005

Counsel for Western Tele-Communica­
tions, Inc.

Herbert E. Marks
Squire Sanders & Dempsey
1201 Pennsylvania Avenue, N.W.
P.O. Box 407
Washington, D.C. 20004

Counsel for the State ofHawaii

William M. Wiltshire
Harris, Wiltshire & Grannis, LLP
1200 IS" Streel, N.W.
Washington, D.C. 20036

Counsel for The News Corporation
Limited
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Philip Malet
Pantelis Michalopoulos
Brent H. Weingart
Steptoe & Johnson, LLP
1330 Connecticut Avenuc, N.W.
Washington, D.C. 20036-1795

Counsel for Echostar Satellite Corporation
and Echo.tar DBS Corporation

Larry A. Blosser
Carol R. Schultz
Donald J. Elardo
MCI Communications Corporation
1801 Pennsylvania Avenue, N.W.
Washington, D.C. 20016

Counsel for MCI Telecommunications
Corp.

Nonnan P. Leventhal
Raul R. Rodriguez
Stephen D. Baruch
David S. Keir
Renee Roland
Leventhal, Senter & Leonan
2000 K Street, N.W.
Suite 600
Washington, D.C. 20006

Marie C. Ellison
Robert E. Jones
Hardy & Ellison, P.C.
9306 Old Keene Mill Road
Suite 100
Burke, VA 22015

David K. Moskowitz
Senior Vice President & General Counsel
EchoStar Satellite Corporation
EchoStar DBS Corporation
90 Inverness Circle East
Englewood, CO S0112

Michael Regan
The News Corporation Limited
5151 Wisconsin Avenue, N.W.
Washington, D.C. 20016 .

Counsel for The News Corporalton
Limited

Albert Halprin
Stephen Goodman
William F. Maher, Jr.
Halpri'3; Temple Goodman & Surgrue
555 12 Street, N.W.
Suite 950
Washington, D.C. 20004

J esH.Barker

Dated: October 22, 2001
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Memo
_ 2/1!112OO2

Too MicI"eeI SChwirmler

Cc: Angela BorTIIo. Eli:SahI
_ Laura Danyliw

Ill!: ~ Analysis - 6 Requl III 01 MlIk8ls

Michael-

P8"~_L altac:hed is Ihe CornpelINe~ for Ihe faIowing:

Major MIIrketll:
• Chicago (A1&T)
• San Diego (Cox)
• Philadelphia (Comcast)

Mid-T"" Markets
• Grand Rapkls
• Cincinnati
• Raleigh-Ourham

Please let ma know If you heve any questions.
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