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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554
)
ACS of Anchorage, Inc. and )
ACS of Fairbanks, Inc. ) WC Docket No. 02-
)
)
Emergency Petition for Declaratory Ruling )
and Other Relief Pursuant to Sections 201(b) )
and 252(e)(5) of the Communications Act )

EMERGENCY PETITION FOR DECLARATORY RULING AND OTHER RELIEF

L. INTRODUCTION AND SUMMARY
ACS of Anchorage, Inc. (“ACS-Anchorage”) and ACS of Fairbanks, Inc. (“ACS-

Fairbanks™) (collectively, “ACS™),’ by their attorneys hereby request that the Commission: (i)
declare that the determination of rates for unbundled network elements (“UNEs™) by the
Regulatory Commission of Alaska (the “RCA”) for Anchorage and Fairbanks does not comport
with sections 251 and 252 of the Communications Act of 1934, as amended (the “Act”),2 the
Commission’s rules’ or the decision of the U.S. Supreme Court in Verizon Communications, Inc.
v. FCC;* (ii) declare that the UNE rates established by the RCA in Anchorage and Fairbanks are
confiscatory; and (iii) promptly preempt the RCA under the Commission’s authority, pursuant to
sections 201(b) and 252(e)(5) of the Act, and establish cost-based UNE rates based on ACS’s

forward-looking cost study. ACS urges the Commission to take swift action because of the

' ACS of Fairbanks, Inc., a rural telephone company within the meaning of the Telecommunications Act
of 1996, and ACS of Anchorage, Inc. are a wholly-owned subsidiary of Alaska Communications
Systems Group, Inc.

*47U.8.C. §§ 251, 252.

47 CFR. §§ 51.501, ef seq.

"535U.S. __,slipop., 122 S. Ct. 1646 (2002) (“lowa Utilities 111"}
4
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harmful effect of the rates to which ACS is currently subject, and because the RCA has failed to
act and is now under scrutiny for its policies and procedures relating to telecommunications and
other public utilities.” The RCA’s charter provision was originally set to expire on June 30,
2003, with its operations winding down beginning on July 1, 2002. However, the Alaska
legislature has extended the RCA’s charter for one year so that it can review the RCA’s
operations and po]iéies and has created a task force to make recommendations for action during
its next session.® Due to the impending deadline and the legislature’s study of its operations, the
RCA will have little time to perform a cost study, as directed by the Commission’s rules.’

In its Local Competition First Report and Order, the Commission indicated that
“[iIncumbent LECs may seek relief from the Commission’s pricing methodology if they provide
specific information to show that the [TELRIC] pricing methodology, as applied to them, will
result in confiscatory rates.”® As demonstrated in this petition, ACS is being subjecfed to
confiscatory rates because the RCA disregarded the Commission’s rules and did not consider
ACS’s forward-looking costs in setting UNE prices for Anchorage and Fairbanks. Rather the
RCA relied on interim rates not supported by any cost study in Anchorage, and on the use of a
model and inputs in Fairbanks that the FCC found inappropriate for determining forward-looking
UNE prices. Therefore, ACS requests that the Commission assert its authority to preempt the
RCA and establish rates based on ACS’s forward-looking cost study in accordance with the

Commission’s rules, Further, ACS urges the Commission to act immediately in order to prevent

* The Judiciary Committee of the Alaska state senate held extensive hearings concerning the RCA and
collected evidence regarding these issues in June 2002,

® Alaska Stat. § 66.010, amended by H.B. 3001 (June 26, 2002).
747 CF.R. § 51.505(e).

8 Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, First
Report and Order, 11 FCC Red 15499 (1996) (subsequent history omitted) (*Local Competition First
Report and Order™).

5
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irreparable harm to ACS and to the public interest resulting from the RCA’s erroneous approval

of unlawful UNE rates in the interconnection agreements arbitrated between ACS and General

Communication, Inc. (“GCI”).

1. BACKGROUND
A, Relevant Legal Authority
1. The Communications Act of 1934

Sections 251 and 252 of the Communications Act of 1934, as amended, govern
interconnection between local telephone exchange companies. These provisions include the
requirements that incumbent local exchange carriers (“ILECs™) permit rcquésting competitors to
interconnect with the ILEC’s existing network and to provide competitors with access to
unbundled network elements (“UNES”).Q Section 252(d)(1) establishes the standard governing
the rates states may establish or approve for the use of the ILEC’s network elements and the
interconnection of facilities and equipment by a competitor.'® The Act mandates that ILECs

receive compensation “based on the cost . . . of providing the interconnection or network element

.. . and may include a reasonabie profit.”"!

2. The FCC’s Local Competition First Report and Order and TELRIC
Rules

In 1996, the Commission enacted regulations for the implementation of sections
251 and 252, including the pricing provisions of section 252(d)}(1)."> Among other things, the
Local Competition First Report and Order details the pricing methodology for interconnection

and UNEs. Specifically, the Commission adopted a forward-looking pricing methodology based

?47U.8.C. §§ 251(c)(2), (3).

47 U.S.C. § 252(dX1).

47 US.C. § 252(d)X(1).

"? Local Competition First Report and Order.

DC_DOCS\470153.2{W2000]



on the “total element long-run incremental cost” (“TELRIC”) of providing the UNE. Under
TELRIC, UNE prices are based upon all forward-looking, economic costs directly attributable to
a specific network element, plus a reasonable allocation of forward-looking joint and common
costs.”? TELRIC includes only costs that are incurred by the ILEC as a result of expanding
output of service or producing an additional quantity of services, and does not include embedded
costs, opportunity costs or universal service subsidies.” Costs of interconnection under this
method are based on the “use of the most efficient telecommunications technology currently
available and the lowest cost network configuration, given the existing location of the incumbent

LEC’s wire centers.”"”

TELRIC is intended to produce rates that reflect costs a carrier would incur in the
future,'® so that CLECs’ costs for UNEs would be similar to those incurred by the ILECs.!” The
Commission’s TELRIC rules require further that UNE prices be based on a “the most efficient
technology deployed in the incumbent LEC’s current wire center locations.”® In adopting this
approach, the FCC rejected alternative rules at both ends of the spectrum: On the one hand, they
rejected requiring that pricing be based on the “most efficient network architecture, sizing,

technology, and operating decisions that are operationally feasible and currently available to the

" Local Competition First Report and Order at 99 672, 682. “Directly attributable forward-looking costs
include the incremental costs of facilities and operations that are dedicated to the element. Such costs
typically include the investment costs and expenses related to primary plant and used to provide that

element.” Jd at 9 682.

"* Marketing and other costs associated with the retail offering of the services are also excluded. Jd. at
694. The Commission held, however, that TELRIC prices should include a reasonable return on
investment, which is a “joint and common costs.” Id. at 19673, 700.

'* 47 CFR. §51.505(b)(1).

' Local Competition First Report and Order at 9§ 683.
" 1d at§679.

" Id. at ] 685. See also 47 C.F.R. §51.505(b)1).
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industry;”'® and on the other hand, the Commission rejected basing UNE prices on “existing

network design and technology that are currently in operaltion.”20

The Commission concluded
that UNE prices should be developed from a forward-looking cost methodology “based on costs
that assume wire centers will be placed at the incumbent LEC’s current wire center locations, but
that the reconstructed local network will employ the most efficient technology for reasonably
foreseeable capacity requirements.™' The Commission noted that this “hypothetical network”
approach assumes that, in making UNEs available to CLECs, ILECs will deploy efficient, new

technology “that is compatible with existing infrastructure.” Thus, the Commission said, this

“mitigates incumbent LECs’ concemns that a forward-looking methodology ignores existing

network design.”?

3. Appellate Review of the TELRIC Rules

In 1997, the Eighth Circuit Court of Appeals reviewed challenges to the
Commission’s jurisdiction to promulgate these pricing rules and certain other Commission rules
under sections 251 and 252 of the Act. The court held that the Commission did not have
authority to impose specific pricing rules on state commissions.”* However, the Supreme Court
reversed the Eighth Circuit, finding that the Commission had jurisdiction to implement the Act’s
local competition provision, including the design of a pricing methodology, and remanded the

case to the Eighth Circuit for a substantive review of the regulations.” “While it is true that the

¥ Id. at 9 683.

2 Id. at 9 684.

2L 1d. a1 685.

22 )/ d

B

* Jowa Utilities Board v. FCC, 120 F.3d 753 (8" Cir. 1997).

* AT&T Corp., et al. v. lowa Utilities Board, 525 U.S. 366 (1999) (“lowa Utilities ).
8
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1996 Act entrusts state commissions with the job of approving interconnection agreement, . . .
and granting exemption to rural LECs . . ., these assignments, like the rate-establishing

assignment just discussed, do not logically preclude the Commission’s issuance of rules to guide

the state-commission judgments.”2¢

On remand, the Eighth Circuit upheld the Commission’s forward-looking
“TELRIC” pricing methodology, but vacated section 51.505(b)(1) of the Commission’s rules,
which required costs to be based on a “hypothetical network.”” The court also invalidated the
Commission’s default proxy prices for interconnection. Upon a request by the Commission, the
Eighth Circuit stayed its mandate vacating the “hypothetical network™ rule pending the filing and
ultimate disposition of a petition for certiorari with the U.S. Supreme Court.

The Supreme Court granted certiorari on this issue”® and on May 13, 2002 issued
its ruling. The Court affirmed the FCC’s jurisdiction to set TELRIC as the national pricing
standard for UNEs and upheld as reasonable the TELRIC pricing promulgated by the
Commission.’ The Court deferred to the Commission on the substantive standard, holding that
the Commission’s forward-looking cost methodology, which is based on the most efficient
telecommunications technology currently available given the existing location of the ILEC’s
wire centers, is a reasonable interpretation of “costs” in section 252(d)(1) of the Communications

Act.’® In the majority opinion, Justice Souter notes that in applying the TELRIC, state

2 Jowa Utilities I at 385.

¥ lowa Utilities Board v. FCC, 219 F.3d 744, 751 (2000) (“Jowa Utilities IT").
*® AT&T Corp. v. Iowa Utilities Board, 531 U.S. 1124 (2001).

* Jowa Utilities 111, slip op. at 25,

* lowa Utilities I, slip op. at 52.
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commissions should not make changes to the wire center configuration, such as assuming shorter

Joop lengths.”!

B. Procedural History

Alaska Communications Systems Group, Inc. was formed in 1999 through the
acquisition of Anchorage Telephone Utility (“*ATU”), a non-rural municipal telephone company
serving the Anchorage market (now known as ACS of Anchorage, Inc.), as well as three rural
telephone companies formerly owned by Pacific Telecommunications, Inc.: PTI
Communications of Alaska, Inc. (which became ACS of Fairbanks, Inc.), Telephone Utilities of
the Northland (ACS of the Northland, Inc.), and Telephone Utilities of Alaska (ACS of Alaska,

Inc.) (collectively, the “Rural Companies”).

1. Anchorage: Prior Interconnection Agreement and Establishment of
Interim Rates

On behalf of ATU, the municipality of Anchorage entered into an interconnection
agreement on January 15, 1997 with GCI Communications Corp., a subsidiary of General
Communications, Inc. (“GCI”), the local cable television system operator in Alaska and an
Alaska interexchange carrier. The rates in this interconnection agreement were not based on the
Commission’s newly issued Local Competition First Report and Order and the APUC indicated
that it would approve the rates as “temporary in nature and [would] require a full study based

upon a cost methodology to be determined by [the APUC] at a later date.”®* The agreement does

' 1d at 33.

2 Order Approving Arbitrated Interconnection Agreement as Resolved and Modified by Order U-96-
89(8), U-96-89(9) at 3 (Alaska Pub. Util. Comm. Jan. 14, 1997).

10
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not specify a termination date.*® The partjes anticipated a new proceeding at a later date setting
new rates that would be based on the FCC’s forward-looking cost methodology.

Afier unsuccessful attempts to negotiate a new Anchorage UNE rate with GCI,
ACS filed a motion before the RCA seeking a new rate based on a forward-looking cost
methodology in January 2000. On March 6, 2000, the RCA issued an order granting ACS’s
request for a new rate based on a forward-looking cost model, but denying ACS’s request for a
hearing and denying ACS’s request to consolidate the matter with the then contemporaneous
UNE rate proceeding for Fairbanks and Juneau.** On March 31, 2000, both parties filed
comments with the RCA on the appropriate model to be used; ACS also submitted a shortened
schedule that would have resulted in a decision by August 2000. On May 30, 2000, the RCA
rejected ACS’s schedule and ordered a pre-hearing conference ten working days after the RCA
adopts interconnection agreements for Fairbanks and Juneau.®* On August 9, 2000, following
the decision of the Eighth Circuit Court of Appeals in Jowa Utilities II, ACS requested
consolidated mediation of the UNE rates for Juneau, Fairbanks and Anchorage and
recommended two alternative compromises. The proposed pre-hearing conference, which the
RCA ordered to take place ten days following the adoption of the Fairbanks and Juneau
interconnection agreements, never occurred.

Instead, the parties engaged in a briefing regarding the appropriate model to use

for the Anchorage proceeding. Finally, with no resolution in sight, ACS-Anchorage requested

* The Agreement establishes wholesale discount rates up to December 31, 1999. 1t is silent concerning
what rates apply afier 1999. Interconnection Agreement between GCI and Municipality of Anchorage.

* Order Granting Motion to Establish Forward-Looking Economic Cost Models and Methodologies;
Denying Motion for Consolidation; and Denying Request for Hearing, U-96-89(13) (Reg. Comm. of
Alaska Mar. 6, 2000).

** Order Granting Motion 1o Adopt Forward-Looking Cost Model and Appointment Arbitrator, U-96-
89(14) (Reg. Comm. Of Alaska May 30, 2000).

11
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immediate establishment of interim and refundable rates in order to establish a reasonable UNE
rate that took into consideration the effects of inflation and, more importantly, the Commission’s
rules regarding the forward-looking cost methodology for UNE pricing.*® On June 6, 2001, ACS
proposed a UNE rate of $24.00, which it based on a detailed forward-looking cost study and
actual cost information, which were documented and submitted into the record. During the
hearing to adjust interim rates, GCI’s attorney stated at oral argument that a rate of $14.92 would
be reasonable because this is what the FCC Synthesis Model yields using the inputs from the
Fairbanks arbitration.”” GCI did not submit any cost data or documentation to support this
proposed rate. Additionally, GCI admitted that the $14.92 price was not based on a model
approved for use in Anchorage.”® Nonetheless, GCI favored this rate because it was closer than
ACS’s proposed rate to the $12.94 that GCI calculated usjng the national average FCC default
inputs and the $13.85 in the original interconnection agreemttnt.39 The RCA agreed with GCI
and on October 25, 2001, the RCA adopted an interim and refundable UNE rate of $14.92.%

On March 31, 2002, ACS again formally requested a hearing and a schedule to
resolve the matter, and reiterated this position again on June 12, 2002. As of the date of this

filing, the RCA has refused to set a schedule to set an Anchorage UNE rate based on a forward-

looking cost study.

% Request for Immediate Establishment of Interim and Refundable Rates, U-96-89 (Reg. Comm. of
Alaska Jun. 8, 2001).

*" Oral Argument in U-96-89, transcript at 150 (Reg. Comm. of Alaska August 17, 2001),
% Oral Argument transcript at 154,
* See Oral Argument transcript at 163,

“ Order Establishing Interim and Refundable Unbundled Network Element Loop Rate and Affirming
Oral Ruling, U-96-89(23) (Reg. Comm. of Alaska October 25, 2001).

12
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2. Fairbanks: Termination of Rural Exemption and Mandated
Unbundling of the Network

In 1997 GCI filed a petition before the Alaska Public Utilities Commission
(“APUC™* sceking termination of ACS’s section 251(f)(1) rural exemption in Fairbanks,
Juneau and the surrounding areas. On June 30, 1999, the APUC issued an order terminating the
rural exemptions as to these LECs.*? On October 11, 1999, the RCA granted ACS’s motion for
reconsideration of the APUC’s order, but affirmed the termination of ACS’s rural exemptions
and ordered ACS to unbundle its network.* Therefore, pursuant to the mandate of the RCA,
ACS engaged in negotiations and subsequent arbitration with GCI to determine the terms of the
interconnection agreements for ACS of Fairbanks, as well as for ACS of Alaska and ACS of the
Northland.

The RCA mandated arbitration of the Rural Companies’ interconnection
agreements pursuant to section 252(b). The RCA directed the parties to submit briefs proposing
an appropriate model or method to use in the arbitration for purposes of computing forward-

looking costs and developing rates. In response, ACS proposed a cost study completed pursuant

' The APUC is the agency predecessor to the RCA.

*2 See Order Affirming Bench Rulings Denying Petition to Classify Records as Confidential and Striking
Legal Briefs; and Terminating Rural Exemption, U-97-144(9) (Alaska Pub. Util. Comm. June 30,
1999). The APUC initially denied GCI’s petition to terminate ACS’s rural exemptions, however, GCI
appealed this decision to the Alaska Superior Court. This court remanded the case to the APUC with
instructions to place the burden of proof on ACS to show that it would suffer an undue economic burden
if the rural exemption were terminated. See GCI Communications Corp. v. Alaska Pub. Util. Comm'n,
No. 3AN-98-04759 CI (Alaska Super. Ct. Mar. 4, 1999) slip op. at 5.

% The RCA repeatedly relied upon the assignment of the burden of proof to ACS to conclude that the
rural exemption should be terminated. See Order Granting Reconsideration and Terminating Rural
Exemptions, U-97-82(11), U-97-143(11), U-97-144(11) at 12-13 (Reg. Comm. of Alaska, October 11,
1999). However, the Eighth Circuit has vacated the Commission’s rule section 51 .405(a) because it
improperly assigned the burden of proof to the carrier claiming the exemption. See Jowa Utilities II,
cert. denied, AT&T Corp. v. Iowa Ultilities Board, 531 US 1124 (2001). The RCA’s decision is
currently under review by the Alaska Supreme Court. See ACS of Alaska, Inc. v. Regulatory
gg(;g;ﬁssion of Alaska, 5-10466 (ACS Notice filed Dec. 16, 2001, ACS Opening Brief filed Apr. 18,

13
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to TELRIC under section 51.505(¢) of the Commission’s rules that was fully compliant with
TELRIC and the hypothetical network rule. ACS’s cost study employed the UNE Local Loop
Forward-Looking Cost Model ACS v. 6.2. In accordance with TELRIC, this model was
designed to identify the network assets attributable to the loop based on the most efficient
selection of both hypothetical feeder routes emanating from existing wire centers in the network
and the most efficient technology available, identify customer demand served by each particular
loop asset, and determine the cost of assigned investment assets at forward-looking economic
costs.™ GCI proposed use of a proprietary model developed by Hatfield Associates, Inc., model
HM 5.1 (*HAI Model”). As discussed further below, the RCA determined that the FCC’s
Synthesis Model (also known as the “High Cost Proxy Model”) for universal service funding for
non-rural carriers should be used to develop UNE costs.

Incidentally, during the rural exemption termination proceedings held just one
year earlier, the RCA held that a UNE rate of $27.30 in Fairbanks would be unreasonably low
after ACS’s expert testified that terminating the rural exemption would be economically
burdensome based on GCI’s then-current estimated UNE price of $27.30 for Fairbanks.** The
RCA held that the assumed UNE price of $27.30 for Fairbanks was unrealistically low and

therefore gave little weight to ACS’s testimony that termination the rural exemption would be

* Affidavit of William J. Wilks at § 10 (“Wilks Affidavit”), Attachment D; see also, ACS Cost Study -
Fairbanks Annual Charge Factors and Summary Report, Attachment E. The entire cost study is
voluminous and could not be filed with this petition; however, the cost study will be provided on CD-
ROM upon request.

* Order Granting Reconsideration and T erminating Rural Exemption, U-97-82 (11), U-97-143 (11), U-
97-144 (11) (Reg. Comm. of Alaska Oct. 11. 1999); Prefiled Direct Testimony of Robert A. Smith in
Docket No. U-97-82 at 26 (April 27, 1999, as modified May 7, 1999).

14
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economically burdensome.* In fact, the $27.30 rate used in the 1999 economic burden analysis
proved to be considerably more than the $19.19 rate ultimately set by the RCA in 2000.

3. Use of the FCC’s Synthesis Model in Fairbanks

The RCA hired Ben Johnson Associates, Inc. (“BJA”) to review the parties’ briefs
and 10 recommend a cost model to use in the proceeding. On March 20, 2000 the RCA issued a
Consultant’s Report, prepared by BJA, recommending a cost model to use in the Rural
Companies proceeding and requested comment by the parties. The Consultant’s Report
recommended use of the FCC’s “Synthesis Model,” which this Commission developed and
adopted in the context of universal service funding for purposes of establishing the relative cost
characteristics of different carriers, based on nationally averaged costs for non-rural companies.*’
Although the FCC never suggested that this model could be used to predict actual costs of
individual companies for the purpose of setting forward-looking prices, nonetheless, the RCA
adopted BJA’s proposal to use the Synthesis Model as a platform for determining UNE rates in
ACS’s rural markets. In fact, the Commission explicitly stated that this “federal cost model was
developed for the purpose of determining federal universal service support, and it may not be
appropriate to use nationwide values for other purposes, such as determining prices for

unbundled network elements.”*® Recently, the Commission reiterated its warning against using
y g ag

% See id. at 10-12.

¥ Federal-State Joint Board on Universal Service; Forward-Looking Mechanism for High Cost Support
Jor Non-Rural LECs, CC Docket 96-45, Fifth Report and Order, 13 FCC Red 21323 (1998) (“Platform
Order”y, Federal-State Joint Board on Universal Service, Report and Order, 12 FCC Red 8776 (1997)
(“Universal Service Report and Order™).

* Federal-State Joint Board on Universal Service; Fi orward-Looking Mechanism for High Cost Support
Jor Non-Rural LECs, CC Docket 96-45, Tenth Report and Order, 14 FCC Red 201 56,932 (1999)
(“Inputs Order™); see also, Platform Order at { 12.
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the results of the Synthesis Model to set rates.* Further, the FCC’s rules call for each state to
study the costs of the individual carrier in developing UNE prices.’® This the RCA refused to do.

The RCA followed BJA’s recommendation to use the FCC default inputs for the
Synthesis Model as a baseline for submissions. BJA advised the RCA that it should expect the
parties to propose appropriate modifications to the default inputs to reflect the unique
circumstances of Alaska and specifically cited Alaska’s higher labor rates, higher shipping costs,
and more severe climate in Alaska as modifying factors.”! The parties were asked to submit
proposals to replace the default inputs with their own inputs and to explain their reasoning for
such a replacement.

The input values, especially cost input values, are critical factors in determining
the overall costs established by the model. ACS proposed to replace the FCC national average
default cost inputs preferred by the RCA with ACS’s own forward-looking costs, developed
using the FCC’s TELRIC methodology. GCI relied on the FCC default inputs with some
adjustments; however, GCI’s adjustments did not reflect ACS’s actual costs.”® Although the
arbitrator stated that the “the FCC default inputs are reflective of a theoretical least cost, efficient
competitive carrier determined by nationwide averaging,” he irrationally determined that these

defaults were appropriate to measure ACS’s costs in Alaska for purposes of pricing UNEs. For

* See Cost Review Proceeding for Residential and Single-Line Business Subscriber Line Charge (SLC)
Caps, CC Docket No. 96-262, Order, FCC 02-161, § 36 (rel. Jun. 5, 2002).

%47 CEFR. § 51.505(e)(2).

* Order Issuing Consultant's Report for Comment and Regquired Filings, U-99-141(3), U-99-142(3), U-
99-143(3), Appendix at 4 (Reg. Comm. of Alaska 2000).

% See Wilks Affidavit at § 21.
* Arbitration Decision on Model Inputs, July 17, 2000 at 15.
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most inputs, the arbitrator selected the FCC default figure or GCI’s proposed changes.>* More
than 85% of the approximately 1300 inputs required to run the Synthesis Model were the FCC
default values without modification.’® The RCA adopted nearly all of the arbitrator’s decisions
and ordered the resulting rates to be included in the interconnection agreements.

Therefore, the model did not include any cost data relevant to ACS’s actual costs,
as the Commission .instructs the states to do in its rules.’® Instead, inputs were taken from the
FCC’s Synthesis Model for non-rural high-cost lines.”” The RCA used the FCC’s generic,
nationwide cost inputs for universal service, despite the FCC’s admonishment that
interconnection rates in Alaska should be cost-based rates determined pursuant to a forward-
looking cost study. On October 5, 2000, the RCA issued a final order affirming the
interconnection terms resulting from the Fairbanks arbitration. ACS appealed these RCA

decisions, however, all appeals have been blocked by the RCA’s refusal to submit tb federal

court jurisdiction.’®

** Although GCI’s proposed adjustments generally increased values over the FCC’s default costs, those
adjustments reflected only a small fraction of the true costs. See Wilks Affidavit at §§ 21-27.

** Wilks Affidavit at 9 21.

47 C.F.R. § 51.503.

*" Inputs Order; In the Universal Service Report and Order, the Commission separated rural carriers from
non-rural carriers in developing cost models for universal service purposes. In requesting comment on a
rural costing mechanism, the Commission specifically stated, “the unique situation faced by carriers
serving Alaska and insular areas may make selection of cost inputs for those carriers especially
challenging. Thus, if the selected mechanisms include a cost model, the model should use flexible
inputs to accommodate the variation cost characteristics among rural study areas due to each study areas
unique population distribution.” See Universal Service Report and Order at Y 255; see also, Rural Task
Force, A Review of the FCC'’s Non-Rural Universal Service Fund Method and the Synthesis Model for
Rural Telephone Companies, White Paper No. 4, 10-11 (September 2000).

*® The RCA’s claim to sovereign immunity is now pending before the Ninth Circuit Court of Appeals.
See ACS of Fairbanks, Inc. v. GCI Communication Corp., A00-288 CIV (RCA Notice of Appeal filed
March 22, 2001) (USCA 01-35344). However, the U.S. Supreme Court recently held that U.S. district
courts have jurisdiction to hear suits for declaratory or injunctive relief against state commissioners in
their official capacity for claims arising out of a State’s review or enforcement of an interconnection
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C. Current UNE Rates in Anchorage and Fairbanks
1. Fairbanks

The RCA’s mandated arbitration for ACS of Fairbanks resulted in UNE rates that
are unrealistically low. For ACS of Fairbanks, the RCA approved a UNE loop price of $19.19.%°
ACS’s cost study determined the forward-looking economic cost of a UNE loop to be about
$36.00. ACS’s actual cost per loop is $33.51 5% ACS receives $1.89 per line per month in long-
term support, $5.32 in high-cost loop support and $2.19 in interstate common line support in
Fairbanks. The resulting net cost per loop to GCI, after universal service payments based on
ACS’s existing network, is $9.79.

2. Anchorage

Under the interconnection agreement for ACS-Anchorage arbitrated in 1997, the
temporary and interim UNE rate was $13.85. On October 26, 2001, the RCA adopted a new
interim and refundable rate of $14.92 despite the fact that ACS submitted evidence that the
forward-looking cost of an Anchorage loop is in excess of $24.00. ACS’s monthly cost per loop
is $18.59, however, this does not include certain operating costs to the loop, as computed
pursuant to section 36.622 of the Commission’s rules.®’ ACS receives no high-cost loop support

or long-term support in Anchorage.

agreement or arbitration under Section 252. See Verizon Maryland, Inc. v. Public Service Comm'n of
Maryland, 122 S.Ct. 1753 (2002).

* This cost is a uniform rate throughout the Fairbanks study area,
* Affidavit of Thomas R. Meade at ] 3 (“Meade Affidavit”), Attachment A; see also, 47 C.FR. § 36.622.
* Meade Affidavit at 13.
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D. Subsequent Proceedings
1. Fairbanks Litigation

After the arbitrator’s decision was issued, the RCA upheld the arbitrator’s
decisions on model and inputs and approved the arbitrated interconnection terms on that basis.*?
In an attempt to avoid irreparable harm from the RCA’s erroneous rates, ACS requested that the
RCA adopt interim interconnection rates pending final resolution of Jowa Utilities I1.° In its

order issued on October 3, 2000, however, the RCA approved the arbitrated interconnection

terms but denied ACS’s request for interim rates.*

ACS promptly sought review of the UNE rates of ACS of Alaska, ACS of the
Northland and ACS of Fairbanks in the District Court of Alaska pursuant to section 252(e)(6) of
the Act.° In that proceeding, ACS argued that the rates being charged under the Act were
confiscatory, in violation of the Fifth and Fourteenth Amendments of the U.S. Constitution, and
that use of the FCC’s Synthesis Model and default inputs was improper. However, the RCA
attempted to avoid judicial review, claiming sovereign immunity under the Eleventh Amendment

of the U.S. Constitution.®® The District Court dismissed the sovereign immunity defense®’ but

%2 Order Approving, In Part, and Modifying, In Par1, Arbitrator's Recommendation, U-99-141(9), U-99-
142(9), U-99-143(9) at 13 (Reg. Comm. of Alaska August 24, 2000).

8 Request for Establishment of Interim and Refundable Rates Pursuant to the FCC Proposal to the
Eighth Circuit (September 13, 2000); ACS’s Request for Establishment of Interim and Refundable Rates
for Non-Recurring Costs (September 14, 2000).

* Order Approving Interconnection Agreement and Denying Request for Establishment of Interim and
Refundable Rates, U-99-141(10), U-99-142(10), U-99-143(10) at 6 (Reg. Comm. of Alaska October 5,
2000).

% Amended C omplaint for Declaratory Judgment, Preliminary Injunction, And Permanent Injunction
(fited by ACS March 13, 2001); ACS of Fairbanks, Inc. v. GCI Communication Corp., A00-288 CIV;

Plaintiffi’s Motion to Enjoin Implementation of Interconnection Agreements, ACS of Fairbanks v. GCI
Communications Corp., A-00-288-CIV (JKS) (March 13, 2001).

% Memorandum of Support Of Motion To Dismiss, ACS of Fairbanks, Inc. v. GCI Communication
Corp., A00-288 CIV (October 17, 2001).

19

DC_DOCS\70153.2[W2000]




the RCA appealed that decision to the Ninth Circuit Court of Appeals.®® The Court of Appeals
had scheduled oral argument on the sovereign immunity question but postponed argument when
the U.S. Supreme Court granted certz'érari on some unrelated sovereign immunity claims in
other cases under Section 251.%° The Supreme Court recently decided that U.S. district courts
have jurisdiction to hear suits brought against state commissioners in their official capacity for
declaratory and injunctive relief artsing out of a state’s review or enforcement of an
interconnection agreement or arbitration under section 252.” The Ninth Circuit has not
rescheduled ACS’s case.

In the meantime, the U.S. District Court still has not reviewed the merits of
ACS’s challenge to the UNE rates and other interconnection terms imposed by the RCA.
Therefore, judicial review of the interconnection terms, including the UNE rates, is unlikely to
be concluded before the expiration of the three-year interconnection agreement in Féirbanks (this
agreement expires on October 5, 2003). Under section 251(e)(4) of the Communications Act,
state courts have no authority to review the RCA’s approval of section 251 interconnection
terms.”’ As a result, ACS is left without a timely and effective judicial forum in which it can
challenge the erroneous and confiscatory rates that have been forced upon it by the RCA in the
interconnection agreements. ACS is now asking the Commission to review these UNE rates that
ACS believes are confiscatory, as the Commission promised to do in its Local Competition First

Reporr and Order.

" Order, ACS of Fairbanks, Inc. v. GCI Communication Corp., A00-288 CIV (March 20, 2001).

** ACS of Fairbanks, Inc. v. GCI Communication Corp. USCA 01-35344 (July 3, 2001) (Notice of
Appeal filed with District Court March 22, 2001).

% Order, ACS of Fairbanks, Inc. v. GCI Communication Corp., USCA 01-35344 and USCA 01-35475
(October 24, 2001).

™ Verizon Maryland, Inc. v. Public Service Comm'n of Maryland, 122 S.Ct. 1753 (2002).
47 U.S.C. § 251(eX4).
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2. Anchorage Proceedings

ACS-Anchorage has been asking the RCA to establish new UNE rates for more
than two years since January 2000. On March 31, 2000, GCI and ACS-Anchorage submitted
comments regarding the appropriate model to be used to determine forward looking costs for
UNEs in Anchorage. GCl recommended using the HAI Model, as it did in the Rural Companies
proceeding, and ACS submitted a forward looking cost methodology based on the Commission’s
TELRIC rules, as submitted for Fairbanks. The RCA adopted the same Synthesis Model nsed in
the Rural Companies’ proceedings, however, this order was revised and currently, it is unclear
whether the RCA has decided to adopt the Synthesis Model for Anchorage.” Additionally, the
RCA appointed the same arbitrator as in the ACS Rural Companies proceeding and ordered the
arbitrator to schedule a prehearing conference to convene ten working days after the RCA adopts
the interconnection agreements for the Rural Companies.”

Although the RCA approved the Rural Companies’ interconnection agreements
on October 5, 2000, there is still no schedule for the resolution of forward-looking
interconnection and UNE prices in Anchorage. In the meantime, the original interconnection
agreement remains in effect even though it did not establish UNE rates based on forward-looking
costs. The rates adopted over five years ago were intended to be “temporary and interim,” and
though they have recently been replaced with new interim and refundable rates, they remain non-

compliant with the FCC’s TELRIC rules. Despite ACS-Anchorage’s repeated requests, the RCA

has not yet provided even a schedule for resolution of this matter.

" Order Adopting Standard and Setting Hearing on Alternative Cost Methodologies, U-96-89 (24) (Reg.
Comm. of Alaska February 8, 2002).

> Order Granting Motion to Adopt Forward-Looking Cost Model and Appointing Arbitrator, U-96-
89(14) (Reg. Comm. of Alaska May 31, 2000).
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The RCA’s charter provision will sunset on June 30, 2004, with its operations
winding down beginning on July 1, 2003.”* During the period before the RCA begins winding
down its affairs, the Alaska legisiature intends to review the RCA’s operations and policies so
that it can make a recommendation for renewal of the charter during its next session. Due to the
impending deadline and the legislature’s study of its operations, and given the pace of the start of
the arbitration proceedings, it does not seem feasible for the RCA to resolve the interconnection
issues in Anchorage before it must begin winding down. There has effectively been no progress
in arbitrating a new interconnection agreement and no establishment of forward-looking UNE
rates based on the TELRIC methodology. Most importantly, the RCA has refused to conduct a
cost study based on the Commission’s TELRIC requirements for Anchorage.

E. ACS may have no opportunity to recover foregone revenues as a result of
interconnection prices improperly set by the RCA.

ACS is suffering irreparable harm by being forced to charge the below-cost rates
established by the RCA for interconnection in Fairbanks and Anchorage. Under Alaska law,
ACS may be barred from recovering foregone revenues even if the current rates are subsequently
found to be unlawfully low. Although ACS expects to seek damages from GCI after UNE prices
are set at TELRIC levels, it anticipates a legal dispute over whether state law limiting public
utilities from recovering past losses relating to state-approved retail tariff rates also would bar

recovery for UNEs.”” ACS intends to argue that carrier-to-carrier, non-tariffed UNE rates are

™ Alaska Stat. § 66.010, amended by H.B. 3001 (June 26, 2002).

7 See A.J. Industries, Inc. v. Alaska Public Service Commission, 470 P.2d 537 (Alaska 1970), citing Ohio
Public Utilities Commission v. United Fuel Gas Company, 317 U.S. 546 (1943) (Alaska courts have
held that a public utility may not recover past losses); Far North Sanitation, Inc. v. Alaska Public
Utilities Commission, 825 P.2d 867, 872 (Alaska 1992) (“A fundamental rule in rate making is that rates
are exclusively prospective in nature.”); U.S. v. RCA Alaska Communications, Inc., 597 P.2d 489, 508
(Alaska 1978) (ordering that interim rates be imposed to prevent the irreparable harm caused by
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sufficiently different from retail tariffed rates that this body of law should not apply.
Nevertheless, ACS is at considerable risk that the correct rates cannot be imposed retroactively,
and damages will not be an available remedy for these excessively low interconnection prices.

F. ACS has suffered severe loss of market share affecting its primary lines.
Since the enactment of the Telecommunications Act of 1996, the Anchorage local

exchange market hés experienced a level of competition that is unprecedented in other markets.
Nearly every Anchorage customer, business and residential, has a choice of facilities-based
providers.”’ At the moment, ACS-Anchorage serves approximately 55% of all lines in the
Anchorage market.”” This level of competition imposes a unique hardship on ACS because,
despite the competition, ACS i1s required to continue to provision UNEs to its competitors at
rates that are well below cost, rendering ACS unable to obtain a return of its investment. This
loss of market share is not just at the margins of ACS’s business.”® The loss to ACS is suffered
on its primary lines. ACS is losing an average of 100 customers per day in Anchorage alone.”
In addition to losses that ACS has suffered because of the unreasonably low UNE rates, ACS

must pay administrative costs and the salaries of full-time staff dedicated to transferring

customers to its competitors. Moreover, GCI has complained that ACS-Anchorage is unable to

confiscatory rates); see also Alaska Public Utilities Commission v. Greater Anchorage Area Borough,
534 P.2d 549, 559 (Alaska 1975).

™ In fact, the only Anchorage customers that are denied a choice are those that are being served on GCI's
LEC facilities. GCI is not required under section 251 to share these facilities with ACS or other
carriers.

7 See Aﬁi@avi’t of Stephen A. Pratt at § 2 (“Pratt Affidavit”), Attachment B; Comments of General
Communications, Inc. filed in CC Docket 01-338 at 3 (“GCI Comments”) (“GCI now serves 40% of all
business and residential lines in Anchorage™).

”® See Pratt Affidavit at 92,
7 GCI Comments at 8.
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meet GCI’s goal of transferring 500 customers per day.*® ACS’s market share loss in Anchorage
foretells the inevitable result of the RCA’s termination of ACS’s rural exemption in Fairbanks,
as the Fairbanks market is beginning to experience a similar trend. In the first nine months of
UNE-based competition in the Fairbanks market, GCI has captured approximately 15% of the

market share.®’

1I1. THE RCA HAS FAILED TO SET UNE PRICES IN ACCORDANCE WITH THE
FCC’S TELRIC RULES.

A. TELRIC Principles

1. The Commission’s rules require UNE prices to be cost-based.

Section 252(d)(1)(A) of the Act states that UNE rates should be “just and
reasonable” and “shall be based on the cost . . . of providing the . . . network element.”® The
Commission has acknowledged that the purpose of sections 251 and 252 of the Act is to
encourage the opening of markets to economically sustainable competition. The Commission
determined that in order to achieve these goals, UNE prices must be based on the economic cost
of providing UNESs. In the Local Competition First Report and Order, the Commission justified
the adoption of a forward-looking cost methodology by reasoning that “new entrants should
make their decisions whether to purchase new unbundled elements or to build their own facilities
based on the relative economic cost of these options. . . . [I]n dynamic competitive markets,
firms take action based not on embedded costs, but on the relationship between market-

determined prices and forward-looking economic costs.”®

80 1
¥ pratt Affidavit at 9 3, Meade Affidavitat 9§11,

2 47 U.S.C. § 252(d)1XA).

¥ Local C ompetition First Report and Order at  620.
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