
Qwest.

August 26, 2002

Ms. Marlene H. Dortch
Secretary
Federal Communications Commission
445 12th Street SW
Washington, DC 20554

EX PARTE

Qwest
102019" street NIN, Suite 700
Washington, DC 20036
Phone 202.429.3120
Fax 202.293.0561

Melissa E. Newman
Vice President· Federal Regulatory

Re: Application by Qwest Communications International. Inc. to Provide In
Rer:ion Interlata Service in the States ofColorado, Idaho. Iowa,
Nebraska and North Dakota, WC Docket No, 02-148

Dear Ms. Dortch:

Pursuant to the staffs request, Qwest is filing the attached letters, which were sent to the
Colorado, Idaho, Iowa, Nebraska, and North Dakota state commissions in March 2002, prior to
Qwest filing its applications for 271 authority with the FCC, These letters informed the state
commissions that Qwest, with the consent of the other parties to the agreements, submitted for
the state commission's benefit copies of the agreements identified by the Minnesota Department
ofCommerce that involve competitive local exchange carriers operating in the particular state.

If you have any questions, I can be reached at 202-429-3120.

Sincerely,

Copy to:
Michael Carowitz
Cathy Carpino
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Paul R. McD:IInitl
DirtclOr ColDrado Regulatory AfTaln
lOOS 17· St,"E. Ste.200
Dcn'Ycr. Colorado 80202
T.1. JO~6-4552
Fox JllJ-896_S

Oeri Santos-Rach
Chief ofFixed Utilities
Colorado Public Utilities Commission
1580 Logan Street, Office Level 2
Denver, Colorado 80203

March 11,2002

Re: Audit ofAdjunct Agreements With CLECs

Dear Oeri:

I am writing in response to your letter ofFebruary 25, 2002 initiating a staff audit request for
documents relating to adjunct agreements with competitive local exchange providers in
Colorado.

The staff's audit request presents an important legal question: where is the line drawn between
(i) key terms and conditions of interconnection that must be filed for prior PUC approval under
Section 252 of the federal Telecommunications Act of 1996, and (ii) other ILEe-CLEC contract
provisions that do not fall within this mandatory filing requirement? ILECs enter into many
contractual arrangements with CLECs, just as they do with other customers and vendors every
day. Yet the Telecommunications Act does not require literally every provision of every lLEC
CLEC contract to be filed for PUC approval.

Qwest has exercised good faith in deciding When a particular contract arrangement with a CLEC
requires PUC f1ling and prior approval, and when it does not. Qwest believes that the
judgements it made in this area complied with a fair and proper reading of the Act. Qwest
recognizes that sometimes its negotiations with CLECs will result in new interconnection terms
and conditions implicating Section 251 of the Act, in which case they should be filed with and
approved by a PUC. However, other times the negotiations may resolve past disputes, or result
in contract arrangements that do not create PUC filing obligations.

The agreements generally fall into three general categories:
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• Agreements that define business-to-business administrative procedures at a
granular Il!VeL In some cases, the agreement provisions involve business processes
that go well beyond the level of detail that Section 252 of the Act requires to be filed
in an interconnection agreement. For example, Qwest has committed to CLEC
specific escalation procedures for dispute resolution, or actions to address CLEC
specific business issues regarding their use ofUN"Es. Qwest has agreed to meetings
and similar administrative processes to review business questions and concerns.
Qwest, like any vendor, tailors its implementation processes to meet the varying
needs of its CLEC customers.

• Agreements to settle disputes. Other provisions are included in agreements that
settled ongoing disputes between the parties. These matters typically relate to
differences between Qwest and a CLEC over their respective past performance under
an interconnection agreement, or billing disputes between them. In some cases, the
parties managed to reach settlement after a PUC proceeding was filed but before
hearing. In these cases, Commission approval of the dismissal was obtained. In other
cases, the parties were able to reach settlement without troubling the Commission or
otherwise proceeding through formal hearings. Section 252 does not require that
such settlements be filed as interconnection agreements and approved by a state
commission.

• Agreements on matrers outside the scope ofSections 251 and 252. In some
instances, the agreements reached have nothing to do with Section 251, and therefore
do not implicate Section 252 at all. For example, an agreement may relate to carrier
access rates that the CLEC charges Qwest for terminating Qwest's intraLATA toll
service. Another example would be where Qwest is buying services that are not
covered by Section 251 from the CLEC.

Qwest recognizes that this is an important issue for Colorado and all other states. Section 252 is
a national standard, and all states have an interest in seeing that it is correctly interpretted. First,
an overbroad reading ofSection 252 means that ILECs and CLECs would have to file many
agreements between them that the Telecommunications Act did not actually intend to require
PUC approval. This would unnecessarily burden all PUCs with added time-consuming review
proceedings, and delay the point when such agreements could take effect. Such an interpretation
is the antithesis of the Telecommunications Act's intent.

Second, an overbroad application ofSection 252 would implicate the validity ofILEC-CLEC
agreemems covering operations in multiple states. By law, if a contract provision truly qualifies
as a "term of interconnection" under Section 251 of the Act, it only is'valid after it has been
submitted to and approved by a state PUC. Thus, if one state PUC decides that one or more of
the contract provisions should have been filed and approved under Section 252, then the relevant
provisions were never actually valid. Yet this would raise questions as to the legal status of
those same terms in other states.

2
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Third, an overbroad interpretation of Section 252 would be contrary to the Telecommunications
Act's goal of encouraging ILECs and CLECs to work out their arrangements through private
negotiations -- subject only to the specific minimum pre-approval requirements for those
contract provisions that are truly within the scope of Sections 251 and 252. Qwest takes its
obligations under the Act very seriously. We are always willing to enter into good faith
negotiations with CLECs on business issues of interest and concern to them, and to negotiate
with and acconunodate the concerns of the full range of its wholesale customers, large and small.
Like most businesses, CLECs often prefer to keep business terms confidential, and Qwest
respects the proprietary information of its customers. The Telecommunications Act sets limits
on nonnal business confidentiality; core terms of interconnection must be filed and approved.
But an overbroad reading ofSection 252 would interfere with the incentives and ability ofparties
to reach agreement in areas outside the actual scope of the Act.

Qwest has provided all CLECs with the same basic rates, terms and conditions of
interconnection, as required by Section 251. Qwest has met its obligations under Section 251 on
a materially equal basis, leaving room for the inevitable differences among its wholesale
customers with respect to administrative process. Similarly, Qwest does not violate Section 251
non-discrimination provisions when it settles disputes with CLECs on terms satisfactory to them,
allowing the CLEC and Qwest to avoid the uncertainties and delays oflitigation.

As you know, the Minnesota Commission soon will be holding a hearing to address concerns
raised by the State Department of Commerce (the "DOC") that certain provisions ofagreements
between Qwest and CLECs in that state should have been filed for approval by that state's Public
Utility Commission. Qwest will defend its position vigorously. Meanwhile, however, we want
you to be able to see for yourself what the Minnesota case is all about. To that end, we have
attached a copy of our Answer to the DOC complaint (Attachment A). This Answer explains
why, for one or more reasons, each of the contractual arrangements cited by the DOC falls
outside the minimum filing requirements of Section 252. I will also obtain a copy of the non
confidential complaint and forward that to you shortly.

Furthermore, Qwest has nothing to hide regarding the agreements cited by the DOC. As Qwest
did in Minnesota. and with the consent of the other parties to the agreements, Qwest is
submitting for the Commission's benefit copies of the agreements identified by the Minnesota
DOC that involve CLECs operating in Colorado. These agreements fall into two categories.
One set of contracts is no longer in effect; they are only matters ofhistorical interest at this point
(Attachment B). The second set of agreements is in effect today (Attachment C). 1 In addition
and in response to your letter, Qwest is compiling additional responsive agreements and will
provide those to you as we have discussed. Because those agreements implicate confidentiality
obligations, Qwest must provide notice to, and confer with, the other contracting party before

'One provision ofthe ATlagreement, which is marked as Exhibit I, is still in effect. Thus, Attachment C includes
the one provison from the AT! agreement that is still in effect.

3
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those agreements can be made available for your review. We are working diligently on this
process.

I hope that this information is helpful. I want to reemphasize that Qwest strongly believes that it
made correct legal determinations on whether these agreements had to be filed for Commission
approval. We certainly acted in good faith in making these decisions, and we stand by our
actions.

Please contact me if you have any further inquiries about these matters. Thank you.

Sincerely,

Paul R. McDaniel

PRMlnms

Without Enclosures

cc: ~ruce N. Smith (without enclosures)
Mr. Joe Molloy (with enclosures)

4
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Paul Kjellander. President
Marsha H..Smith, Commissioner
Dennl$ S, H"neen, Oommissioner
Joe Cusick, Telecommunications section Supervisor
Idaho Public Utilities Commission
472 W. Washington
PO Box 83720
Boise, 10 63720-0074

Re; Qwest Agreements wnh OL.EOs

.11m 5ChrIllt
Idaho Viet P...~..I

999"... SIr'" , '111F1",
Boile, Idaho 83102'

Isc~rni leqwIst,com
208315 2628
208 3&6 &o2G I...
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Qwest

Dear Commissioners and Mr. Cusick:

I would Oke 10 provide you with backg!9und information regarding a new proceeding in Minnesota in
which tihe Stale Department of Comml!fCe ("DOC'1 is arguing that certain provisions of 11 agreements
between Owest and CLECs shOUld hli~e been flied for the prior approval of the Minnesota Public Utility
Commh.sion. Qwest vigorously disputes the DOC's auegations. tits important that you understand what
this case is about - and whet I~ Is noi," ,

The DOC's complaint presents an iml>9m.nt I"gal ques6on: whe.. i$ the Qne drawn between (I) key te~
and conditions of interconnection lha(inusllle filed for prior PUC approval under section 252 of the
federal Telecommunications Act of 1~~. and (Iij other ILEc.cLEC contrael provisions that do not fall
within this mandatory filing requiremeil!? ILECs enter Into many contractual arrangements with CLECs.
Just as they do WIth Ol/ler customers .nd vendors every day. The Telecommunications Act does not
requi.. literally every ~rovision of eve~ ILEc.cLEC conba~ ~ be filed for PUC .appro~1. The DOC
agrees, and IS complaining about only~ l;ertaln selected proviSionS gleaned from I!S re\/lew of all the
contracts .nl..,,,d into betWeen Qw..c\~nd Minnecola CL.ECs sinco the start of 2000.

awes! has 'exercised good faith in d~ding when a particUlar conlJacl arrangement with a CLEe requires
PUC flllng and prior approval. and whi!n il does not Owest believes that the Judgements II made In this
area complied with a fair and proper riading of the Acl Now Qwest's judgments will be secondiluessed
in the Minnesota complaint proceeding;~ However the DOC Itself, when questioned by one of the
Minnesota Commissioners at a hearing last week. was unable to sel forth a cl_ and cogent explanation
of wh.... th. line falls between conltact provisions that must be filed under Section 252. and lhose that
need not be filed. ~The DOC fell back on vague suggestions that "you know II when you see it" Yelthe
ambiguity of the Section 252 'mandatory filing' line is the very issue piesenled here~

Qwest recognizes that at times its negotiations with CLEOs will resull in new inten:onnection terms and
conditions impflCating Section 251 of the Act. In such cases these provisions should be filed wilIl and
approved by a PUC. Ho_e" at othertim~es negotiaUons may resolve pa51 d~putes, or resull in contract
:iilIrrangamants that do not ereete PUC filing obligation,.

---~-
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The provisions at issue in Minnesota faU,lnto four general categories - none of which require filing Under
Section 252:

• Agreements tINIr d.one busin.$-ro-busln...administrative procedures at a g,.nular
level. Many of the provision. Ciled by the DOC InVOlve business processes 1IIat go well beyond
lIle level of detail that Section 252 of the Act requires to be filed in an interconnection agreement
For example. Owest has committed to CLEC-specifie escalation p,rocedu",s for dlsp~t!'

resolution, or actions to address CLEe.specific business issues /'@garding their use of UNE•.
Owest has agreed 10 meetings arid similar administrative prOcesses to review business questions
and concerns. Ow..." like any vendor. tailors Its implementation processes to meet the varying
needs of its CLEC customers.

• Agreements to setrJe disputes. Other provisions are included in agreements that setlled
ongoing disputes betweenOwest and a CLEC. These matters typically relate to differences over
past performance under "(I interconnQClion agreement, or billing disputes. Where Owest has
managed to reach setllement without troubling the vario'us state commissions or otherwise
proceeding through formal hearings. Section 252 does not require that such settlements be filed
as interconnection agreements and approved by the state commission.

• 'Agreements implementing Ctiinmls.ion ordara. In at least one provi$ion, the DOC complained
about provisions where Owes! is simply stating that ft will comply with the Minnesota
Commission', ord,,~ pending further proceeding".

• Agreements'on matters outside the .cop.ofSections '261 and 252. Some of the DOC's
complaints go to agreements ItIaI have nothing to do with S@ctlon 251, and therefore do not
implicate section 252 at all. For .xample, the DOC cites one provision dea5ng with the carrier
access rates that the CLEe charges Owest for termiriating Qw.sfs intraLATA toll service. In
another case, Qwest is buying non-regulated services from the CLEC.

Matters in Minnesota are moving on stast f1ack. Owest has as much of an interest as any party in
getting further clarity, regarcling which canf1ael provisions with CLECS must be filed and approved, snd
which do ,not· Owest and the DOC asked the Minnesota PUC'to resolve this issue on an oxpcd~od besis,
end the Commission has 8g::t~ to do so.

HOWl!lver. this is also an Important issue for Idaho and all other stateS. Section 252 is a national
standeRl, and all slates have an,interest in seeing that It ia not misinterpreted. First, an overbroad
reading of Section 252 means that ILECs and CLECs would have to file many agreements between them
for whiCh the Telecommunications Act did not actually intend to require PUC approval. This would
unneeassarily buRIen all PUCs with edded lil'll6-«)nsuming review proceeding", and delay 1IIe point when
such 8greements could take effect Such mlcro-regulatlon Is the antitheSis of the Telecommunications
Act's intent. '

Second. an.overbroad applicaUOn of Section 252 would implicate the validity of ILEC-CLEC agreements
covering.operations in multiple st~es. By law, if a contract provi$lon truly qualifies as a "term of
Interconnection" under Section, 251 of lIIe Act. it only Is veNd after It has been submitted to and approved
by a slate PUC. Thus, if the Mlnne$Ola PUC decideslhat one or more of tile oonl1ilct provISions ClleCl Py
the DOC shOUld have been filed and approved under Section 252, then the relevant provisions were
nev.r actually valid. Yetlhis would raise queSlions 1$ 10 the legal stalus of those same terms in other
states. ' ,
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Third, an overbroad interpretation of SeCtion 252 would be ~trary to the Telecommunications ACfs goal
ot encouraging ILEGs and CLECs to work out their arrangements througn pnvate negotiations - subject
only to the specitlc minimum pre-approval requirements for those contract prollisions that are lIUly within
the scope of Seellons 251 and 252. awest takes its obligations undertne Ad lIery seriously. We are
always. willing to enter Into good faith negotiations with CLEC.s on buainou issues of interest and concern
to them, and to negotiate with and accommodate the concerns of the full range of its wholesale
customers, large and $IlI3II. Like most businesses. CLECs often prefer to keep business tetrns
confidential, and Owest respects the proprietary information of its customers. The Telecommunications
Act sets Iimlls on normal business eonfidentiartty; core terms of interconnection must be flied and
approved. But an ollerbroad reading of Seelion 252 would interfere with the ineenlilles and abirtly of
parties to reach agreement in areas outside the actual scope of the Act

Qwest also nas taken strong exception to the DOC's allegatIons that it has discriminated against other
CLECs. Owest haS provided all GlECs with the same basic rates, terms and conditiona of
interconnection, as required by Section 251. Owest has met its obligations under Section 251 on a
matenally equal basis. laalling room for the inellitable differences among its wholesale customers with
respect to administrative proces.s. Similarly, awest does nOllllolate Seetion 251 no~iscrimination

provisions when it settles disputes with CLECs on lerms satisfactory to them, aRowing the ClEC and
aw...., to avoid the unccrtalntlee and delayo of litigation.

The Minneeota Commission soon will be holding a hearing to address the DOC's claims. and awest will
defend its position Vigorously. Meanwhile, how8ller. we want you to be generally ,.wore of the status of
the matter and. If you choose. to see tor yourself whatlhe Minnesota ease is all about To that end. we
have attached a copy of our Answer to the DOC complaint to the copy of this letter going to Mr. Cusick
(See Attachment A). This Answer explains why, for one or more reasons, each of the contractual
amongement"cited by the DOC folio outside the minimum "ling requirementS Of Section 252. If you
would prefer that 'Nt! provido> a copy of this pleading direelJy to you. please feel free to contact me.

FUr1heimore. Owesi h:is not/llng to hide regarding the agreements ciied by the DOC As a-st did In
Minnesota, and,with the consent ,of the other parties to the agreements, 'awesl.is submitting copies of the
agreemenls identified by the Minnesota DOC thaI involve ClECs operating In Idaho with the copy of this
lettar going to Mr. CUsIck. Qwest wiD be happy 10 provide add~ional copies for the Commiaalon's
convenience at your request Tha.agreements fall inlo two categones, One sel of con_Is no
longer in effect they are only mallers of historical interest at this poInt (Attachment B). The seeond set of
agreements is in effect today, and awes! is sUbmitting them as 'conditional" interconnection agreements
(Attachmenl C).' Should the Commission determine that they fall within th8 Sl'.Ope of Seetlon 252 -:and
Owest submits. they do not -then those agreemellls may be approved as IntercoMection agreements in
Idaho.

I hope that this inform.tion ;,; ~,,!pfullo the Commission. I want 10 reemphasIZe that OweS! strongly
belielles that it made colTeCllegal determinations on whether these agreements had to be "led tor
COmmisslon approval, We certainly acted In good faith in making these decisiona, and we stand by our
actions.

Please contaCt me ifyou have any 9uestlons.

Sincerely,

lOne provfs1oD oftile :ATI oge....OD~ which i.1ilarl<cd as Exhlbl. I. Is still in e1f"". ThUll, AaachmeD. C IDcludes
the one provision from the ATI ape.ment that is srililn cfl'COl,

** TOTAL PAGE.B3 **
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Ms. Judi Cooper, Executive Secretmy
Utilities Board-Iowa Department OfCommeree
350 Maple Street
Des Moines, Iowa 50319-0069

Rc: Qw","'l Agreements With CLECs

Dear Ms. Cooper:

125 High StNet. • Souut of •
0. Mofn.. IA 10308
Phone 51&-288-7330
Flx151~~12.

lane E. Wilkens
GenefIII M.neg.. • Poley. Law

March II, 2002
Docket No. FCU·02·2

fILED WITH
EXIlCutlve secretary
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Qwest Corporation ("Qwest") would like to provide the Iowa Utilities Board
("Board") with background infonnation regarding a proceeding in Minnesota in which the
State Department of Commerce ("DOC") is arguing that certain provisions of II
agreements between Qwest and CLECs should have been filed for the prior approval of the
Minnesota Public Utility Commission. 1 Qwest vigorously disputes the DOC's allegation.,
and it is important to understand what this case is about -- and what it is not.

The DOCs complaint presents an important legal question: where is the line drawn
between (i) key terms and conditions of interconnection that must be filed for prior PUC
approval under Section 252 of the federal Telecommunications Act of 1996, and (il) other
ILEC-CLEC contract provision. that do not fall within this mandatory filing requiIement?
ILECs enter into many contractual arrangements with CLECs, just as they do with other
customers and vendors evClj' day. Yet the Telecommunications Act does not require
literally CVClj' provision of evClj' ILEC-CLEC contract to be filed for PUC approval. The
DOC agrees, and is complaining about only certain selected provisions from its review of
all the contracts entered into between Qwest and Minnesota CLECs since the start of2000.

Qwest has exercised good faith in deciding when a particular contract arrangement
with a CLEC requires PUC filing and prior approval, and when it does not. Qwest believes
that the judgement.> it lDllde in tlili; an:a cumplied with a fiIlr and proper reading of the Act.
Now Qwest's judgments will be second-guessed in the Minnesota complaint proceeding.
However, it is telling that the DOC itself, when questioned by one of the Minnesota
Commissioners at a hearing last week, was unable to set forth a clear and cogent
explanation of where the line falls between contract provisions that must be filed under
Section 252, and those that do not. The DOC fell back on vague suggestions that "you
know it when you see it." Yet the ambiguity of the Section 252 "mandatory filing" line is
the very issue presented here.

I This is the proceeding described by AT&T in its letter to the Board dated February 27, 2001. (Presumably
AT&T meant to type 2002).

I
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Qwest recognizes that sometimes its negotiations with CLECs will result in new
interconnection terms and conditions implicating Section 251 ofthe Act, in which case they
should be tued with and approved by a PUC. However, other times the negotiations may
resolve past disputes, or result in contract arrangements that do not create PUC filing
obligations.

The provisions at issue in Minnesota fall into four general categories - none of
which require filing under Section 252:

• Agreements that define buslness-to-buslness administrative procedures at a grtInuhlr
leveL Many of the provisions cited by the DOC involve business processes that go well
beyond the level of detail that Section 252 of the Act requires to be filed in an
interconnection agreement. For example, Qwest has committed to CLEC-specific
escalation procedures for dispute resolution, or actions to address CLEC-apecific
business issues regarding their use ofUNEs. Qwest has agreed to meetings and similar
administrative processes to review business questions and concerns. Qwest, like any
vendor, tailors its implementation processes to mcet the v8l)'ing needs of its CLEC
customers.

• Agreements to settle dispuus. Other provisions are included in agreements that settled
ongoing disputes between the parties. These matters typically relate to differences
between Qwest and a CLEC over their respective past pcrl"ormance under an
interconnection agreement, or billing disputes between them. The parties managed to
reach settlement without troubling the various state commissions or otherwise
proceeding through formal hearings. Section 252 does not require that such settlements
be filed as interconnection agreements and approved by the state commission.

• Agreements implementing Commission orden. In at least one provision. the DOC
complained about provisions where Qwest is simply stating that it will comply with the
Minnesota Commission's orders pending further proceedings.

• AgI'ee1Mnts on matters outside the scope of Sections 251 and 252. Some of the
DOC's complaints go to agreements that have nothing to do with Section 251, and
therefore do not implicate Section 252 at all. For exmnple, the DOC cites one provision
dealing with the carrier access rates that the CLEC charges Qwest for terminating
Qwest's intraLATA toll service. In another case, Qwest is buYing non-regulated
services from the CLEC. .

Matters in Minnesota are moving on a fast track. Qwest has as much ofan interest
as any party in getting further dKrity regarding which contract provisIons with CLECs must
be filed and approved, and which do not Qwest and the DOC asked the Minnesota PUC to
resolve this issue on an expedited basis, and the Commission has now agreed to do so.

However, this is also an important issue for Iowa and all other states. Section 252 is
a national standard, and all states have an interest in seeing that it is not misinterpreted.
First, an overly broad reading of Section 252 means that !LECs and CLECs would have to
file many agreements between them that the Telecommunications Act did not actually

2
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intend to require PUC approval. This would unnecessarily burden all PUCs with added
time-conswning review proceedings, and delay the point when such agreements could take
effect. Such micro-regulation is the antithesis of the Telecommunications Act's intent.

Second, an overly broad application of Section 252 would implicate the validity of
ILEC-CLEC agreements covering operations in multiple states. By law, if a contract
provision truly qualifies as a "term ofinterconncction" under Section 251 ofthe Act, it only
is valid after it bas been submitted to and approved by a state PUC. Thus, ifthe Minnesota
PUC decides that one or more of the contract provisions cited by the DOC should have
been filed and approved under Section 252, then the relevant provisions were never actually
valid. Yet this would raise questions as to the legal status of those same terms in other
states.

Third, an overly broad intClpretalion of Section 252 would be contraIy to the
Telecommunications Act's ioal of encouraging ILEes and CLEC. to work out their
arrangements through private negotiations - subject ouly to the specific minimwn pre
approval requirements for those contract provisions that are truly within the scope of
Sections 251 and 252. Qwest tBIcc. its obligBtioDS under the Act very seriously. We arc
always willing to enter into good faith negotiations with CLECs on business issues of
interest and concern to them, and to negotiate with and accommodate the concerns of the
full range of its wholesale customers, large and small. Like most businesses, CLECs often
prefer to keep business terms confidential, and Qwest respects the proprietary information
of its customers. The Telecommunications Act sets limits on nonnal business
confidentiality; core terms of interconnection mUllt be filed and approved. But an overly
broad n:ading of Section 252 would interfere with the incentives and ability of parties to
reach agreement in areas outside the actual scope ofthe Act.

Qwest also has taken strong exception to the DOC's allegations that it has
discriminated against other CLECs. Qwest has provided all CLECs with the same basic
tates, terms and conditions of interconnection, as required by Section 25I. Qwest has met
its obligations under Section 251 on a materially equal basis, leaving room for the
inevitable differences among its wholesale customers with respect to administtative
process. Similarly, Qwest docs not violate Section 251 non-discrimination provisions
when it settles disputes with CLECs on terms satisfactory to them, allowing the CLEC and
Qwest to avoid the uncertainties and delays of litigation.

The Minnesota Commission soon will be holding a hearing to address the DOC's
claims, and Qwest will defend its position villorously. Meanwhile, however, we want the
Board to be able to see for itselfwhat the Minnesota case is all about. To that end, we have
attached a copy of our Answer to the DOC complaint (Attachment A). This Answer
explains why, for one or more reasons, each of the contractual arrangements cited by the
DOC falls outside the minimwn filing requirements ofSection 252.

Furthennore, Qweat has nothing to hide regarding the "i'=JDCDls cited by the DOC.
As Qwest did in Minnesota, and with the consent of the other parties to the agreements.
Qwcst is submitting for the Board's benefit copies of the agreements identified by the
Minnesota DOC that involve .CLECs operating in Iowa (Attachment B). Please note that
these docwnents are not considered confidential or trade secrets even though such stamps

3
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appear on the docwnents. Qwest is hopeful that this infonnation is helpful to the Board.
Qwest reiterates its strong belief that it made correct legal detenninations on whether these
agreements had to be filed for Board approval. Qwest certainly acted in good faith in
making these decisions, and stands by its actions. This letter should not be considered to be
Qwest's formal responsive filing in Docket No. FCU-Q2-2. Qwest will formally respond
within the 20-day timeframe set by Board rules.

Please contact me ifyou have any further inquiries about these maners. Thank yOIL

Sincerely,

~.~uLJ

4



•
•
•

•

CERTIFICATE OF SERVICE
Docket No. FCU-DZ-2

I hereby certify that I have this day served the' foregoing document on the
following persons and parties as required by the rnIes ofthe Iowa Utilities Board.

Allen Kniep
General Counsel
Iowa Utilities Board
350 Maple Street
Des Moines, IA 50319·0069

John R. Perkins, Acting Consumer Advocate
Office ofConsumer Advocate
310 Maple Street
Des Moines, IA 50319-0063

Gary B. Witt, Senior Attorney
AT&T Law Department
187:5 Lawrence Street, Suite 1:57:5
Denver, CO 80202

•
•
•

Dated this 11 th day ofMarch 2002.
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Commission Chair Anne Boyle
Nebra.slca Public Service Commission
300 The Atlium, 1200 N Street
P.O. BOle 94927
Lincoln, NE 68509·4927

Re: Qwest Agreements With CLECs

Dear Commissioner Boyle:

NPSC-Comrn. Dept.

rwould like to provide you with background iIlfonnation regarding a new proceeding i.n
Minnesota in which the State Department of Commerce ("DOC") is arguing that certain
provisiollS of 11 agreements between QweS! and CLECs should have been filed for the prior
approval ofthe Minnesota Public Utility Commission. Qwest vigorously disputes the DOC's
allegations. and it is important to understand what this case is about -- and what it is not.

The DOC's complaint presents an important legal question: where is the line drawn
betw~n (i) key terms and conditions of interconnection that must be filed for prior PUC
approval under Section 252 of the federal TelecommlDlications Act of 1996. and (ii) other !LEC
CLEC contract p:ovisions that do not fall within this Il1IUldatory filing requirement? rLECs enter
into many contractual aITangements with CLEC$, just as they do with other customers and
vendors every day. Yet the Telecommunications Act does not require literally every provision of
every ILEC-CLEC contract to be filed for PUC approval. The DOC agrees, and is complaining
about only certain selected provisions from its review ofall the contracts entered into between
Qwest and Minnesota CLEes since the starT of 2000.

Qwest has exercised good fait... in deciding when a particular contract arrangement with a
CLEC requires PUC filing and prior approval. and when it does not. Qwest believes that the
judgments it made in this area complied with a fair and proper reading of the Act Now Qwests
jUdgments will be second-guessed in the Minnesota complaint proceeding. However, it is telling
that the DOC itself. whcn questioned by one of the Minnesota Commissioners at a hearing this
week, was unable to set forth a clear and cogent explanation of where the lice falls becween
cOlltract provisions that must be filed Wlder Section 252, and those that do not. The DOC fell
back on vague suggestions that "you know it when you see it" Yet the ambiguity of the Section
252 "mandatory filing" line is the very issue presented here.
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Qwest recognizes that sometimes its negotiations with CLECs will result in new
interconnection terms and conditions implicating Section 25) of the Act, in which case they
should be filed with and approved by a PUC. However. other times the negotiations may resolve
past disputes, or result in contract arrangements that do not create PUC filing obligations.

The provisions at issue in Minnesota fall into four general categories -- none of which
require filing WIder Section 252:

• Agruments that define busineSi-tq-busines$ administrative proceduus at II

grllllul4r leveL Many of the provisions cited by the DOC involve business processes
that go well beyond the level of detail that Section 252 of the Act requires to be filed
in an interconnection agreement. For example, Qwest has committed to CLEC
specific escalation procedures for dispute resolution, or actions to address CLEC
specific business issues regarding their use ofUNEs. Qwest has agreed to meetings
and similar administrative processes to review business questions and concerns.
Qwest, like any vendor, tailors its implementation processes to meet the varying
needs of its CLEC customers.

• Agreementf to settle disputes. Other provisions are included in agreements that
settled ongoing disputes between the parties. These matters typically relate to
differences between Qwest and a CLEC over their respective past performance under
an interconnection agreement, or billing disputes between them. The parties managed
to reach settlement without troubling the various state commissions or otherwise
proceeding through formal hearings. Section 252 does not require that such
settlements be filed as intercoDJlection agreements and approved by the state
commission.

• Agreements implemell1ing Commission orders. In at least one provision, the DOC
complained about provisions where Qwest is simply stating that it will comply with
the Minnesota Commission's orders pending further proceedings.

• Agreemellu on rrultlen oUlsiile the scope ofSections 251 lind 252. Some of the
DOC's complaints go to agreements that have nothing to do with Section 251, and
therefore do not implicate Section 252 at all. For example, the DOC cites one
provision dealing with the CaITier access rates that the CLEC charges Qwest for
terminating Qwest's intraLATA toll service. In another case, Qwest is buying non
regulated services from the CLEC.

Matters in Minnesota are moving an a fast track. Qwest has as much of an interest II:; any
party in getting further clarity regarding which contract provisions with CLECs must be filed and
approved, and whioh do not Qwest and the DOC asked the Minnesota PUC to resolve this issue
on an expedited basis, and the Commission has now agreed to do so.

However, this is also an important issue for Nebraslca and all other states. Section 252 is
a national standard, and all states have an interest in seeing that it is not misinterpreted. First, an
overbroad reading ofSection 252 means that ILECs and CLECs would have to file many
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agreements between them that the Telecomrounications Act did not actually intend to require
PUC approval. This would unnecessarily burden all PUCs with added time-consuming review
proceedings, and delay the point when such agreements could take effect. Such micro-regulation
is the antithesis of the Telecommunications Act's intent.

Second, an overbroad application ofSection 252 would implicate the validity of ILEC
CLEC agreements covering operations in multiple states. By law, if a contract provision truly
qualifies as a "term of interconnection" under Section 251 of the Act, it only is valid after it has
been submitted to and approved by a state PUC. Thus, if the Minnesota PUC decides that one or
more of the contract provisions cited by the DOC should have been filed and approved under
Section 252, then the relevant provisions were never actually valid. Yet this would raise
questions as to the legal starus of those same terms in other states.

Third, an overbroad inteIJlretation ofSection 252 would be contrary to the
Telecommunications Act's goal of encouraging ILECs and CLECs to work out their
arrangements through private negotiations .- subject only to the specific minimum pre-approval
requirements for those contract provisions that ore truly within the scope ofSections 251 and
252. Qwest takes its obligations under the Act very seriously. We are always willing to enter
into good faith negotiations with CLECs on business issues of interest and concern to them, and
to negotiate with and accommodate the concerns of the full nnge of its wholesale customers,
large and small. Like most businesses, CLECs often prefer to keep business terms confidential,
and Qwest respects the proprietary information of its customers. The Teleconunuoications Act
sets limits on normal business confidentiality; core terms of interconnection must be filed and
approved. But an overbroad reading of Section 252 would interfere with the incentives and
ability ofparties to reach agreement in areas outside the actual scope of the Act.

Qwest also has taken strong exception to the DOC's allegations that it has discriminated
against other CLECs. Qwest has provided all CLECs with the same basic rates, terms and
conditions ofinterconnection, as required by Section 251. Qwest has met its obligations under
Section 251 on a materially equal basis, leaving room for the inevitable differences among its
wholesale customers with respect to administrative process. Similarly, Qwest does not violate
Section 251 non-discrimination provisions when it settles disputes with CLECs on terms
satisfilCtory to them, allowing the CLEC and Qwest to avoid the uncertainties and delays of
litigation.

The Minnesota Commission soon will be holding a hearing to address the DOC's claims,
and Qwest will defend its position vigorously. Meanwhile, however, we want you to be able to
see for yourself what the Minnesota case is all about. To that end, we have attached a copy of
our Answer to the DOC complaint (Attachment A). This Answer explains why, for one or Illore
reasons, each of the contractual arrangements cited by the DOC falls outside the minimum filing
requirements of Section 252.

Furthermore, Qwest has nothing to hide regarding the agreements cited by the DOC. As
Qwest did in MilUlesora, and with the consent of the other parties to the agreements, Qwest is
submitting for the Conunission's benefit copies of the agreements identified by the Minnesota
DOC that involve CLECs operating in Nebraska. These agreements fall into two categories.
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One set of contracts is no longer in effect; they are only matters of historical iD.terest at this point
(Attachment B). The second set of agreements is in effect today, and Qwest is submitting them
as "conditional" intercolUlection agreements (Attachment C).I Should the Commission
determine that they fall within the scope ofSection 252 -- and Qwest submits they do not -.
then those agreements may be approved as interconnection agreements in Nebraska.

I hope that this infonna.tion is helpful to the Commission. I want to reemphasize that
Qwest strongly believes that it made correct legal detenninations on whether these agreements
had to be filed for Commission approval. We certainly acted in good faith in making these
decisions, and we stand by our actions.

Please contact me ifyou have my further inquiries about these matters. Thlllllc you.

Sincerely,

Tim Sandos
Vice President-Nebraska

cc: Gene Hand
Andy Pollock
Chris Post

'One provision of1lle An ogT't<menl, which is marked as Exhibit I, is still in effeC'/. Thus, Atw:hment C includeQ
the o"e provison from the An agree",.n' wt is still in effect.
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Dear Mr. Mielke:
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J would like to proviae yo \\;th backarouna infonnation regarding. "ew proceeding;n
M.innesota in which the Slate Dep rtment of Commerce ("DOC") is arguing that celtain
provisions of 11 agreements betwde:l\ Qwest and CLEes should have been filed for the pJior,
approval of tJle Mi"nesola Public Utility Commiss;ol'. Qwesl Vigorously disputes the DOC's
~lIegaholls. and it is important to naerslalld what this case is about -- and what it is not.

n,,. DOC's complainl pro" :nLs an important 1<;gal questicll: where is the line drawu
bctwcen (i) key tmn. and conditi 5 of interconnection that must bc filed for prior PUC
arpro,,~1 under Seclio" 252 of the cdcral "elecornrnunicotions Act of 1996. and (ii) other ILEC
CLEe eon(ract provisions that do ot fall within this mandatory filing requirement? lLEC. enter
into many c()ntractua.l arrangcmcn s with CLEes, just as they do with other customers and
vendors every day. Yet the Tclee mmunications Act does not require literally every provision of
C'Jery ILEC·CLEC contract to be led for PUC approval. The DOC agrees, and is complaining
about only certain selected provisi ns from its review of all the contracts entered into between
Qwest and MinnesoTa CLECs Sinef the start 0/"2000.

Qwest has cxercised good ..ith ill deciding when a particular contract arrangement with a
CLEC requires PUC liIil1S and pri r apploval, al1d when it does 110t. Qwesl believes that the
jl1<1gcmcl1ts it made in this area e01~~PIiCci with a fair and proper reading oflhe Act Now Qwest's
judgmeuts wjll be second-guessed in the Minnesota complaimproeeeding. However, it is telling
that the DOC ilself, when quesliol' d by one of the Minnesota Commissioners at a hearing this
week. was unablc to set forlh a c1c~r and cogent explanation ofwhere the line falls between
contract pl'o"isions that must be fiJ~d under Section 252, and those that do not. The DOC rell
hack on vague sllggestions that "ydu know it whet' you sec it." Vet the ambiguity .of tbe Section
252 "mandatol)' fillns" jine is t11~ J.ry issue presented her _. - . - .....
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Qwest recoguizes that som times its negotiations with CLEes will result in new
imerconnection terms and eonditi ns implleating Section 251. of tile Act, in which case they
sholild be filod with and approved by a PUC. However, other rimes the negoliations may resolve
past disputes. or result in contrad. rrangements lhat do not create PUC liIing obligalions.

The previsions at issue in;nnesota fall into four general categories -- 1l0ne ofwhich
require filing l.md<llc Section 252:

• Agl'eelllelfts that deft/! bu~i"e.u·to·busines.f·adnli"istrative procedures at a
g"a/,ula, level. Many fthe provisions ciled bY.the DOC involve business pl'ocesses
that go well beyond Ih level ofdetail that Section 252 of tile Act requires to be filed
j)1 an interconnectioll a cement. For e:cample. Qwest has commitled ro CLEC-
speci Oc escalation pro ures for dispu.te resolution, or actions to address CLcC-
specific businoss issue regarding their use ofUNr:s. Qwest has agreed to meetings
and simil:>.r administrat vo pro"csses to review busine,s question, :md eoncel1ls.
Qwes!. like any vendo tailors its 1I11plemcntalion processes to ll1eet the varying
needs of its CLEC CliS tners.

• Ag,ee"'(!IIts to settle It sputes. OUler provisions arc inclUded in agreements that
sellled ongoing disput s belween the parties. These malters typically relate to
differences between cst B.nd 8 CLEC over their respective past performance under
ail interconnection agr ment, or billing disputes between them. The parlies managed
to reach selllemenl wit out lroubling rhe various statc commissions or otherwise
proceeding through fo a) hearings. Section 252 does not require tllat such
settlements be filed as lterconnection agreel'nellls and approved by the state
commissioll.

• Agreemel1ts implemen ;lIg COlllmission orders. In at Jeast Olle provision, tbe DOC
complained about pro sions where Qwest is simpiy slaling that it will comply with
the Minnesota C.ommi 610n ls orders pending further. proceedings.

• Ac,eelllellls 0/1 ",otter olltside tl'e scope ofSectiO/lS 251 ilnd 252, Some oftile
DOC's complainlSgo tb agreementS that have nothing 10 do with Section 251. and
therefore do lIOt 'implic~te Section 252 at aiL for example, tile DOC cites one
provision dealing Wilhf1the carrier access rates that the CLEC charges Qwesl for
tenninatiJ;\g Qwesc's in aLATA toll selvice. In another case, Qwest is buying nan-
regulated services froll 11.,e CLEC. .

Matters in Minnesota are fIiloving on a rasl track. Qwest has as much of an inlerest as any
party il~ getting further clarity regardillg which cOlllractprovislollS with CLECs must be filed and
approved. and WhiCh. do no!. Qw±t and the DOC asked tlle MilUlesota PUC to resolve this issue
011 an expedited basis, and the cormission has now agreed to do so...

However, th,s is also an i:rJportnnt issue for Nonh pakola and all olher states. Section
252 is a national standard, and all tates have an i1,terest in seeing that it is not misinteIpreled .
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First, an overbroad rcading'ofSec 'on 252 mcans that ILECs and CLECs would have to file
m'ny Hgr""",cnt< hetween them tliat the Telecommunications Act did not actually inten.d to
require PUC approval. This woul1 unnecessarily hurden all PUCs with added lime-consuming
review proceedings, alld delay the point whcn such agreements could lake effecl. Sucll micro
rcgulatiol1 ;s the antithesis of the c;leen111f\1\l11ic3Tions Act's int~I1L

Second, nn overbroad al'pl calion of Section 252 would implicate the validity of ILJIC
CLEC agreenlents covering opera' ons il111l"ltiple nates. By .law, if .. contract provi.ion lruly
qualifies as a "tem, ofinlerCOOllec ion" under Section2S1 oflhe Act, il only is valid after it has
bccn suhmitted to and approved b a stale PUC. Thus, ifthe Minnesota PUC decides that one or
morc of Ibe contract provisions cit d by the DOC should,have becn filed lI"d al'l>rovccl w,der
SCCIlOIl 252, then tbc relevant pro isions were never acmany valid. Yet this would raise
questions as to the legalstalus of ose same leoos in other sletes.

n'ird, lin o"erbroad interp~et..tion of Seclion 252 would be co"trary 10 thc
TeleeommU1'ic3tions Act's goal ° encouraging ILr-Cs al,d ("LECs to work out their
arrangements through private neg tiations -- ,~uhjcct only Tn The specific minimnln prc-approval
requirements for those contract pI' visions that are truly within the scope of Sections 251 and
252. Qwest takes its ohligations u IdeI' the Act very seriously. We are always willing to cnter
into good faith negotiations with LEes on business issues onnterest and coneom to them, and
to negoliaic' with and aceomnl0da ti,e concerns of the full range of its wholesale customers.
large-and small. Like most husill ses, CLECs oftcn prefcr to keep business tenns conl.idcnlial
<tlld Qw~.t rcsp~clS lhe propnelar IllruTInabun u[lls cuslumers, The Telecommunications Act
scts limit.s OllnOlmal business con Idcntiality; core terms of interconnection must be filed and
approved, But an overbroad reodi 'S of Section 252 would interfere wilh the i"centives and
ahility of Darties to reach agreemer in areas ,oulside the actllal.seope .o£tbe Act, .

. QWC5t also 11as taken mong exception to Ihe DOC's allegaTions that it has discriminated
against athol' CLECs. Qwe$t has provided all CUCs wilh the same basic rates, tenns and
conditions of il1lerconnection,as i~ql.lired by Section 2SI. Qwesl has me~ its obligations under
Section 251 on a materially equal bilsis, leaving room for the 'inevitable differences llmong its
wl10lesale custolllers wilh respocr 10 administrative process, Similarly, Qwest does nOI violate
Scetion 251 Iloll-discrimination pI' visions when it settles disputes with CLECs on temlS
salisfaclory to them, allowing the .LEe and Qwcst to avoid the uncertainties llnd delays of
litigation.

The Minnesota Commiesi soon wilt b" hold in", a h."ring to address the DOC's claims.
and Qwest will defend its position vigorously. Mean;"'hile, however, we want you to be able to
see for yourself what the Minneso case is all about. To that end, we have attll.ched a copy of
our Answer to t.1'e DOC complail' (Altachmel\\ A), This Answer explains why, for one or more
reasons, each of thc contrdctual al angcmcnts cited by the DOC falls outside Ihe minimum fiJing
r"'1"irclHcnlS of Section 252. .

Ftlrthem,ore. Qwest has n IjUl'S to hide regarding the agroements cited by the DOC. As
Qwest did in Mi""esola. and with the consent of the other plll1.ies to the agreomellts. Qwesl i~

submitting for the COlTIlnissic:n1's: Cl1cnt copies of (he agreements identified by the MinT,lesota
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DOC thllt involve CLECs operating 'n North Dakota. Qwest is suhmitting them as "conditional"
interconnection agl"eements (Attach em B). Should tl,e COUlmission determine that they fall
within the scope of Section 252 -- •nd Qwe,l submits they do. not -- then those agreements
m"y be approved as interconnection agreements ill North Dakul~.

I hope that this information i I,elpful to a,e Comm;ssiOn. I want to reemphasiJ;c th~t

Qwest strongly helieves that it made COlTcet legal cietermin~.li()J1S on whetherthcse agreements
had to be filed ror Commission appr val. We certainly acted in good faith in making these
decisions. and wc stand by.our actio s.

Please contact me ifyou hay any further ;nquiries about these matters. Thank you.

Sincerely,

Mel Kambeitz
State Regulatory Director
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