l'l:dﬂ ”lﬂ I ht i %‘goﬁsgt'Sh’eetMN.SuitemO

Washington, DC 20036
Phone 202.429.3120
Fax 202.293.0561

Q west Holsa = Nt
EX PARTE

August 26, 2002

Ms. Marlene H. Dortch

Secretary

Federal Communications Commission
445 12" Street SW

Washington, DC 20554

Re:  Application by Owest Communications International,_Inc. to Provide In-

Region Interlata Service in the States of Colorado, Idaho. Iowa,
Nebraska and North Dakota. 'WC Docket No. 02-148

Dear Ms. Dortch:

Pursuant to the staff's request, Qwest is filing the attached letters, which were sent to the
Colorado, Idaho, Towa, Nebraska, and North Dakota state commissions in March 2002, prior to
Qwest filing its applications for 271 authority with the FCC. These letters informed the state
commissions that Qwest, with the consent of the other parties to the agreements, submitted for
the state commission's benefit copies of the agreements identified by the Minnesota Department
of Commerce that involve competitive local exchange carriers operating in the particular state.

If you have any questions, I can be reached at 202-429-3120.

Copy to:
Michael Carowitz
Cathy Carpino
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Paul R. McDanie)

Director Colorado Regulatory Affsirs
1005 17 Street, Ste. 200

Denver, Colorado 80202

Tel, 303-896-4552

Fax 303.896-6095

March 11, 2002

Geri Santos-Rach

Chief of Fixed Utilities

Colorado Public Utilities Comimission
1580 Logan Street, Office Level 2
Denver, Colorado 80203

Re:  Audit of Adjunct Agreements With CLECs
Dear Geri:

I am writing in response to your letter of Febnuary 25, 2002 initiating a staff audit request for
documents relating to adjunct agreements with competitive local exchange providers in
Colorado.

The staff’s audit request presents an important legal question: where is the line drawn between
(i) key terms and conditions of interconnection that must be filed for prior PUC approval under
Section 252 of the federal Telecormmunications Act of 1996, and (ii) other ILEC-CLEC contract
provisions that do not fall within this mandatory filing requirement? ILECs enter into many
contractual arrangements with CLECs, just as they do with other customers and vendors every
day. Yet the Telecommunications Act does not require literally every provision of every ILEC-
CLEC contract to be filed for PUC approval.

Qwvest has exercised good faith in deciding when a particular contract arrangement with a CLEC
requires PUC filing and prior approval, and when it does not. Qwestbelieves that the
judgements it made in this area complied with a fair and proper reading of the Act. Qwest
recognizes that sometimes its negotiations with CLECs will result in new interconnection terms
and conditions implicating Section 251 of the Act, in which case they shouid be filed with and
approved by a PUC. However, other times the negotiations may resolve past disputes, or result
in contract airangements that do not create PUC filing obligations.

The agreements generally fall into three general categories:
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o Agreements that define business-to-business administrative procedures at a
granular level In some cases, the agreement provisions involve business processes
that go well beyond the level of detail that Section 252 of the Act requires to be filed
in an interconnection agreement. For example, Qwest has committed to CLEC-
specific escalation procedures for dispute resolution, or actions to address CLEC-
specific business issues regarding their use of UNEs. Qwest has agreed to meetings
and similar administrative processes 1o review business questions and concerns.
Qwest, like any vendor, tailars its implementation processes to meet the varying
needs of its CLEC customers.

s Agreements to settle disputes. Other provisions are included in agreements that
settled ongoing disputes between the parties. These matters typically relate to
differences berween Qwest and a CLEC over their respective past performance under
an interconnection agreement, or billing disputes between them. In some cases, the
parties managed to reach settlement after a PUC proceeding was filed but before
hearing. In these cases, Commission approval of the dismissal was obtained. In other
cases, the parties were able to reach settlement without troubling the Commission or
otherwise proceeding through formal hearings. Section 252 does not require that
such settlements be filed as interconnection agreements and approved by a state
commission.

* Agreements on matiers outside the scope of Sections 251 and 252. In some
instances, the agreements reached have nothing to do with Section 251, and therefore
do not implicate Section 252 at all. For example, an agreement may relate to carrier
access rates that the CLEC charpes Qwest for terminating Qwest's inttaLATA toll
service. Another example would be where Qwest is buying services that are not
covered by Section 251 from the CLEC.

Qwest recognizes that this is an important issue for Colorado and all other states. Section 252 is
a national standard, and all states have an interest in seeing that it is correctly interpretted. First,
an overbroad reading of Section 252 means that ILECs and CLECs would have to file many
agreements between them that the Telecommunications Act did not actually intend to require
PUC approval. This would unnecessarily burden all PUCs with added time-consuming review
proceedings, and delay the point when such agreements could take effect. Such an interpretation
is the antithesis of the Telecommunications Act's intent.

Second, an overbroad application of Section 252 would implicate the validity of ILEC-CLEC
agreemnents covering operations in multiple states. By law, if a contract provision truly qualifies
as 2 "term of interconnection™ under Section 251 of the Act, it only is'valid after it has been
submitted to and approved by a state PUC. Thus, if one state PUC decides that one or more of
the contract provisions should have been filed and approved under Section 252, then the relevant
provisions were never actually valid. Yet this would raise questions as to the legal status of
those same terms in other states.
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Third, an overbroad interpretation of Section 252 would be contrary 1o the Telecommunications
Act's goal of encouraging ILECs and CLECs to work out their arrangements through private
negotiations -- subject only to the specific minimum pre-approval requirements for those
contract provisions that are truly within the scope of Sections 251 and 252. Qwest takes its
obligations under the Act very seriously. We are always willing to enter into good faith
negotiations with CLECs on business issues of interest and concem to them, and to negotiate
with and accommodate the concerns of the full range of its wholesale customers, large and stnall.
Like most businesses, CLECs often prefer to keep business terms confidential, and Qwest
respects the proprietary information of its customers. The Telecommunications Act sets limits
on normal business confidentiality; core terms of interconnection must be filed and approved.
But an overbroad reading of Section 252 would interfere with the incentives and ability of parties
to reach agreement in areas outside the actual scope of the Act.

Qwest has provided all CLECs with the same basic rates, terms and conditions of
interconnection, as required by Section 251. Qwest has met its obligations under Section 251 on
a maternially equal basis, leaving room for the inevitable differences among its wholesale
customers with respect to administrative process. Similarly, Qwest does not violate Section 251
non-discrimination provisions when it settles disputes with CLECs on terms satisfactory to them,
allowing the CLEC and Qwest to avoid the uncertainties and delays of litigarion.

As you know, the Minnesota Commission soon will be holding a hearing to address concerns
raised by the State Department of Commerce (the “DOC™) that certain provisions of agreements
between Qwest and CLECs in that state should have been filed for approval by that state’s Public
Utility Commission. Qwest will defend its position vigorously, Meanwhile, however, we want
you to be able to see for yourself what the Minnesota case is all about. To that end, we have
attached a copy of our Answer to the DOC complaint (Attachment A). This Answer explains
why, for one or more reasons, each of the contractual arrangements cited by the DOC falls
outside the minimurmn filing requirements of Section 252. I will also obtain a copy of the non-
confidential complaint and forward that to you shortly.

Furthermore, Qwest has nothing to hide regarding the agreements cited by the DOC. As Qwest
did in Minnesota, and with the consent of the other parties to the agreements, Qwest is
submitting for the Commission’s benefit copies of the agreements identified by the Minnesota
DOC that involve CLECs operating in Colorado. These agreements fall into two categories.
One set of contracts is no longer in effect; they are only matters of historical interest at this point
(Attachment B). The second set of agreements is in effect today (Attachment C).! In addition
and in response to your letter, Qwest is compiling additional responsive agreements and will
provide those to you as we have discussed. Because those agreements implicate confidentiality
obligations, Qwest must provide notice to, and confer with, the other contracting party before

! One provision of the AT agreement, which is marked as Exhibit I, is still in effect. Thus, Attachment C includes
the one provison from the AT] agreement that is still in effect.
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those agreements can be made available for your review. We are working diligently on this
process.

I hope that this information is helpful. I want to reemphasize that Qwest strongly believes that it
made correct legal determinations on whether these agreements had to be filed for Commission
approval. We certainly acted in good faith in making these decisions, and we stand by our -
actions.

Please contact me if you have any further inquiries about these matters. Thank you.

Sincerely,

"/M %/WC&W

Paul R. McDaniel
PRM/nms
Without Enclosures

cc: LM(Bmce N. Smith (without enclosures)
Mzr. Joe Molloy (with enclosures)
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Jim Schmic
|daho Vice Preskient
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Jschmii@quast.com ride the light
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March 12, 2002

Paul Kjellander, President

Marsha H. Smith, Commissioner

Dennis S. Hansen, Commissioner

Joe Cusick, Telecommunications Section Supervisor
Idahe Public Utilities Commission

472 W. Wasghington o

PO Box 83720 . )

Boise, [D B3720-0074

Re: Qwest Agreements with CLECS
Dear Cammissioners and Mr. Cusick:

| would like to provide you with background information regarding a new proceeding in Minnesota in
which the State Department of Commerce ("DOC") is argumg that certain provisions of 11 agreements
between Qwest and CLECs should haye been flied for the prior approval of the Minnesota Public Utility
Commission. Qwest vigorously dlspuges the DOC’s aliegations. It ts important that you understand what
this case is about — and what it is not

The DOC's complaint presents an mpqﬂant legal question: where is the line drawn betwoen (i} key terme
and conditions of interconnection that' must be filed for prior PUC approval under Section 252 of the
federal Telacommunications Act of 1996 and (if) other ILEC-CLEC contract provisions that do not fall
within this mandatory filing requnreme[_lg? ILECs enter into many contractual arrangements with CLECs,
just as they do with other customers and vendors every day. The Telecommunications Act does not
require literally every provision of evefy ILEC-CLEC contract to be filed for PUC approval. The DOC
agrees, and is complaining aboul only pertain selacted provrsmns gleaned from its review of all the
eontracts entared into batween Qwas{ and Minnogota CLECs since the start of 2000.

Qwest has exercised good faith in degiding when a particular contract arrangement with a CLEC requires
PUC filing and prior approval, and whgn it does not. Qwest believes that the Judgements it made in this
area complied with a fair and proper readmg of the Act. Now Qwest's judgments will ba second-guessed
in the Minnesota complaint proceeding.” However the DOC itself, when questioned by one of the
Minnesota Commissioners at a hearing last week, was unable to set forth a clear and cogent explanation
of where the line falls between contract provisions that musl be filed under Section 252, and those that
need not be filed. The DOC felt back on vague suggestions that “you know it when you see It" Yet the
ambiguity of the Section 252 *mandatory filing" line is the very issue presented here.

Qwest roaognizes that at imes its negotlations with CLECs will result in new interconnection terms and
conditions implicating Section 251 of the Act In such cases these provisions should be fiied with and

approved by a PUC. However, at other times negetialions may resolve past disputes, or result in contract
amrangemente that do not creete PULC filing obligations.

_ - ——
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The pro\us:ons atissue in Minnesota fall into four general categones ~ none of which require filing under
Section 252:

» Agreememnts that define business-to-business administrative procedures at a granufar
fevel. Many of the provisions cited by the DGC involve business procasses that go well bayond
the level of detail that Section 252 of the Act requires to be filed in an interconnection agreement.
For example, Qwest has committed to CLEC-specific escalation procedures for dispute
resolution, or actions 1o address CLEC-specific business issues regarding their use of UNEs.
Qwest has agreed to meetings and similar administrative processes to review business questions
and concems. Qwesi, iike any vendor, tailors its implementation procasses to meet the varying
needs of its CLEC customers.

»  Agreements to settle disputes. Other provisions are included in agreements that settled
ongeing disputes betweenQwest and a CLEC. These matters typically relate to differences over
past parfarmance under an interconnection agreement, or billing disputes. Where Qweat has
managed to raach sattlernent without troubling the various state commissions or otherwise
proceeding through formal hearings, Section 252 does not require that such settiements be filed
as interconnection agreements and approved by the state commission,

+ 'Agreements implamenting Commission orders. In at least one provision, the DOC complained
about provisions where Qwest is simply stating that it will camply with the Minnescta
‘Commission’s orders pending further proceedings.

* Agreements on matters outside the scope of Sections 251 and 252, Some of the DOC's
complaints go to agreements that have nothing to do with Section 261, and therefore do not
implicate Section 252 at all. For example, the DOC cites one provision dealing with the carrier
access rates that the CLEC charges Qwest for terminating Qwest's intral ATA toll service, In
another case, Qwest is buying non-regulated services from the CLEC

Matters in Minnesota are moving ona fast rack. Qwest has as much of an interest as any party in
getting further clarity. regarding which contract provisions with CLECs must be filed and approved, and
which do not . Gwest and the DOC asked tha Minnesota PUC to resolve this issue on an cxpedited basis,
and the Commission has agrzz2 to do so.

Howaver, this is aiso an important Issue for !daho and alf other states. Section 252 is a national
standard, and all states have an interast in seeing that it is not misinterpreted. First, an overbroad
reading of Section 252 means that ILECs and CLECs would have to file many agreements between them
for which the Telecommunications Act did not actually intend to require PUC approval, This would
unnecessarily burden ail PUCs with added time-consuming review proceedings, and delay the point when
such agreements could take effect. Such micro-regulation s the antithesis of the Telecommunications
Act's intent.

Second, an overbroad application of Section 252 would implicaté the validity of ILEC-CLEC agreements
covaring.operationsin multiple states. By law, if 2 contract provision truly qualifies as a “term of
interconnection” under Section 251 of the Act, it only is valid after & has been submitted to and approvaed
by a ctate PUC. Thus, if the Minnesota PUJC decides that one or mere of the contract provisions citedt by
the DOC should hava been filed and approved under Section 252, then the relevant provisions were
never actually valid. Yet this would ralse questions as 1o the legal status of those same terms in other
statas,

P.
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Third, an overbroad interpretation of Section 252 would be contrary to the Telecommunications Act's goal
of encouraging ILECs and CLECs to work out their arrangements through private hegotiations — subject
only to the specific minimum pre-approval requirernents for those condract provisions that are truly within
the scope of Sections 251 and 252. Qwest takes its obligations under the Act very seriously. We are
always willing to enter into good faith negotiations with CLECs on business issues of interest and concern
to them, and to negotiate with and accomemodate the concerns of the full range of its wholesale
customers, large and small. Like most businesses, CLECs often prefer to keep business terms
confidential, and Qwest respects the proprietary information of its customers. The Telecommunications
Act sats limits on normal business confidentiality; core terns of interconnection must be filed and
approved. But an overbroad reading of Section 252 would Interfere with the incentives and abllity of
parties to raach agresment in areas outside the actual scope of the Act

Qwaest also has taken strong exception to the DOC's allegations that it has discriminated against other
CLECs. Qwest has provided all CLECs with the same basic rates, terms and conditions of
interconnection, as required by Section 251. Qwest has met its obligations under Section 2581 on a
materially equal basis, leaving room for the inevitable differences ameng its wholesala customers with
respect to administrative process. Similarly, Qwest does not violate Section 251 non-discrimination
provisions when it setties disputes with CLECs on terms satisfactory to them, allowing the CLEC and
Cwact to averd the uncertainties and delays of litigation.

The Minnesota Commission soon will ba holding a hearing to address the DOC's claims, and Qwast will
defend its position vigorously. Meanwhile, however, we want you to be generally aware of the status of
the matter and. if you choose, to see for yourself what the Minnesota case is all about. To that and, we
have attached a copy of our Answer ta the DOC complaint to the copy of this letter going to Mr. Cusick
{See Attachment A). This Answer explains why, for one or more reasons, each of the contractual
arrangements cited by the DOC falls outside the minimum fiing requiremants of Section 252. if you
wauld prefer that we provide a copy of this pleading directly to you, please fes! free to contact me.

Furthermore, Qwest has nothing to hide regarding the agreements cited by the DOC. As Qwest did in
Minnesota, and with the consent of the other parties to the agreements, Qwest is submitting copies of the
agreements identified by the anesota DOC that involve CLECs operahng in Idaho with the copy of this
letter going to Mr. Cusick. Qwest will be happy to provide additional copies for the Commission's
convenience at your request These agreements fall inio two categories. One set of contracts Is ho
longer in effect; they are only matters of historical intarest at this peint (Attachment B). The second et of
agraements is m effect today, and Qwest is submitting them as “conditional” interconnection agresments
(Attachment C).' Should the Commission determine that they fall within tha scope of Section 252 — and
mst submits they do not — then those agreements may be approved as interconnection agreements in
aho.

| hope thét this information i< =!pful to thie Commission. | want to reemphasize that Qwest strongly
believes that it made comect legal determinations on whether these agreements had to be flled for
Commission approval, We certainly acted in good faith in making these decisions, and we stand by our
actions.

Please contact me if you have any questions.

Eincerely, -

! One provision of the ATI agreement, which is rnarked a5 Exhibit 1, is still in effect. Thus, Attachment C includes
the one provision from the ATI lgreement thal is sill in effeer,

*x TOTAL PAGE.B3 *x*




$25 High Strest, 9 Southof §
Das Mosies, LA 80300
Prone 515-288-7338

Fax 515-180-0128

fone E. Wilkens
Genarsl Maneger - Policy & Law

March 11, 2002
Docket No. FCU-02-2
Ms. Judi Cooper, Executive Secretary
Utilities Board-lowa Department Of Commerce Ex:c%tisvg m:m
350 Maple Street
MAR 11 2002

Des Moines, Iowa 50319-0069
HOWA UTILITIES BOARD

Re: Qwest Agreements With CLECs

Dear Ms. Cooper:

Qwest Corporation (“Qwest”) would like to provide the Iowa Utilities Board
{“Board™) with background information regarding a proceeding in Minnesota in which the
State Department of Commerce ("DOC") is arguing that certain provisions of 11
agreements between Qwest and CLECs should have been filed for the prior approval of the
Minnesota Public Utility Commission .| Qwest vigorously disputes the DOC's allegations,
and it is important to understand what this case is about - and what it is not.

The DOC's complaint presents an important legal question: where is the line drawn
between (i) key terms and conditions of interconnection that must be filed for prior PUC
approval under Section 252 of the federal Telecommunications Act of 1996, and (ii) other
ILEC-CLEC contract provisions that do not fall within this mandatory filing requirement?
ILECs enter into many contractual arrangements with CLECs, just as they do with other
customers and vendors every day. Yet the Telecommunications Act does not require
literally every provision of every ILEC-CLEC contract to be filed for PUC approval. The
DOC agrees, and is complaining about only certain selected provisions from its review of
all the contracts entered into between Qwest and Mirnesota CLECs since the start of 2000,

Qwest has exercised good faith in deciding when a particular contract arrangement
with 8 CLEC requires PUC filing and prior approval, and when it does not. Qwest believes
that the judgements it made in this ared complied with a fair and proper reading of the Act.
Now Qwest's judgments will be second-guessed in the Minnesota complaint proceeding.
However, it is telling that the DOC itself, when questioned by one of the Minnesota
Commissioners at a hearing last week, was unable to set forth a clear and cogent
explanation of where the line falls between contract provisions that must be filed under
Section 252, and those that do not. The DOC fell back on vague suggestions that "you
know it when you see it.” Yet the ambiguity of the Section 252 "mandatory filing" line is
the very issue presented here.

! This is the proceeding described by AT&T in its letter to the Board dated February 27, 2001. (Presumably
AT&T meant to type 2002).



Qwest recognizes that sometimes its negotiations with CLECs will result in new
interconnection terms and conditions implicating Section 251 of the Act, in which case they
should be filed with and approved by a PUC. However, other times the negotiations may
resolve past disputes, or result in contract arrangements that do not create PUC filing
obligations.

The provisions at issue in Minnesota fall into four general categories -- none of
which require filing under Section 252:

e Agreements that define business-to-business administrative procedures at a granular
fevel. Many of the provisions cited by the DOC involve business processes that go well
beyond the level of detail that Section 252 of the Act requires to be filed in an
interconnection agreement. For example, Qwest has committed to CLEC-specific
escalation procedures for dispute resolution, or actions to address CLEC-specific
business issues regarding their use of UNEs. Qwest has agreed to meetings and similar
administrative processes to review business questions and concerns. Qwest, like any
vendor, tailors its implementation processes to mect the varying needs of its CLEC
customers.

o Agreements 1o settle disputes. Other provisions are includéd in agreements that settled
ongoing disputes between the parties. These matters typically relate to differences
between Qwest and a CLEC over their respective past performance uader an
imerconnection agreement, or billing disputes between them. The parties managed to
reach settlement without troubling the various state commissions or otherwise
proceeding through formal hearings. Section 252 does not require that such settiements
be filed as interconnection agreements and approved by the state commission.

o  Agreements Impkmmtmg Commission orders. In at least one pmwklon. the DOC
complained about provisions where Qwest is simply stating that it will oomply with the
Minnesota Commission's orders pending further proceedings. ,

o Agreements on matters outside the scope of Sections 251 and 252. Some of the
DOC's complaints go to agreements that have nothing to do with Section 251, and
therefore do not implicate Section 252 at all. For example, the DOC citcs onc provision
dealing with the carrier access rates that the CLEC charges Qwest for terminating
Qwest's intralLATA toll service, In another case, Qwest is buying non-regulated
services from the CLEC.

Matters in Minnesota are moving on a fast track. Qwest has as much of an interest
as any party in getting further clarity regarding which contract provisions with CLECs must
be filed and approved, and which do not. Qwest and the DOC asked the Minnesota PUC to
resolve this issue on an expedited basis, and the Commission has now agreed to do so.

However, this is also an important issue for Iowa and all other states. Section 252 is
a national standard, and all states have an interest in seeing that it is not misinterpreted.
First, an overly broad reading of Section 252 means that ILECs and CLECs would have to
file many agreements between them that the Telecommunications Act did not actually
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intend to require PUC approval. This would unnecessarily burden all PUCs with added
time-consuming review proceedings, and delay the point when such agreements could take
effect. Such micro-regulation is the antithesis of the Telecommunications Act's intent.

Second, an overly broad application of Section 252 would implicate the validity of
ILEC-CLEC agreements covering operations in multiple states. By law, if a contract
provision truly qualifies as a "term of interconnection” under Section 251 of the Act, it only
is valid after it has been submitted to and approved by a state PUC. Thus, if the Minnesota
PUC decides that one or more of the contract provisions cited by the DOC should have
been filed and approved under Section 252, then the relevant provisions were never actually
valid. Yet this would raise qucsnons as to the legal status of those same terms in other
states,

_ Third, an overly broad interpretation of Section 252 would be contrary to the
Telecommunications Act's goal of encouraging ILECs and CLECs to work out their
arrangements through private negotiations — subject only to the specific minimum pre-
approval requirements for those contract provisions that are truly within the scope of
Sections 251 and 252. Qwest takes its obligations under the Act very scriously. We arc
always willing to enter into good faith negotiations with CLECs on business issues of
interest and concern to them, and to negotiate with and accommodate the concerns of the
full range of its wholesale customers, large and small. Like most businesses, CLECs often
prefer to keep business terms confidential, and Qwest respects the proprietary information
of its customers. The Telecommunications Act sets limits on normal - business
confidentiality; core tcrms of interconnection must be filed and approved. But an overly
broad reading of Section 252 would interfere with the incentives and ability of parties to
reach agreement in areas outside the actual scope of the Act.

Qwest also has taken strong exception to the DOC's allegations that it has
discriminated against other CLECs. Qwest has provided all CLECs with the same basic
rates, terms and conditions of interconnection, as required by Section 251. Qwest has met
its obligations under Section 251 on a materially equal basis, leaving room for the
inevitable differences among its wholesale customers with respect to administrative
process. Similarly, Qwest does not violate Section 251 non-discrimination provisions
when it settles disputes with CLECs on terms satisfactory to them, allowing the CLEC and
Qwest to avoid the uncertainties and delays of litigation.

The Minnesota Commission soon will be holding a hearing to address the DOC's
claims, and Qwest will defend its position vigorously. Meanwhile, however, we want the
Board to be able to see for itself what the Minnesota case is all about. To that end, we have
attached a copy of our Answer to the DOC complaint (Attachment A). This Answer
explains why, for one or more reasons, each of the contractual arrangements cited by the
DOC falls outside the minimum filing requirements of Section 252.

Furthermore, Qwest has nothing to hide regarding the agrecments cited by the DOC.
As Qwest did in Minnesota, and with the consent of the other parties to the agreements,
Qwest is submitting for the Board's benefit copics of the agreements identified by the
Minresota DOC that involve CLECs operating in Jowa (Attachment B). Please note that
these documents are not considered confidential or trade secrets even though such stamps
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appear on the documents. Qwest is hopeful that this information is helpful to the Board.
Qwest reiterates its strong belief that it made correct legal determinations on whether these
agreements had to be filed for Board approval. Qwest certainly acted in good faith in
making these decisions, and stands by its actions. This letter should not be considered to be
Qwest’s formal responsive filing in Docket No. FCU-02-2. Qwest will formally respond
within the 20-day timeframe set by Board rules.

Please contact me if you have any further inquiries about these matters. Thank you.

Sincerely,

Sk i,



CERTIFICATE OF SERVICE
Docket No. FCU-02-2

I hereby certify that 1 have this day served the foregoing document on the
following persons and parties as required by the rules of the lowa Utilities Board.

Allen Kniep

General Counsel

Iowa Utilities Board

350 Maple Street

Des Moines, IA 50319-0069

John R. Perkins, Acting Consumer Advocate
Office of Consumer Advocate

310 Maple Street

Des Moines, IA 50319-0063

Gary B. Witt, Senior Attorney

AT&T Law Department
1875 Lawrence Street, Suite 1575

Denver, CO 80202

Dated this 11th day of March 2002.
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Commission Chair Anne Boyle
Nebraska Public Service Commission
300 The Atmium, 1200 N Street

P.0. Box 94527

Lincoln, NE 68509-4927

Re: Qwest Agreements With CLECs
Dear Commissioner Boyle:

I would like to provide you with background information regarding & new proceeding in
Minnesota in which the State Department of Commerce ("DOC") is arguing that certain
provisions of 11 agreements between Qwest and CLECs should have been filed for the prior
approval of the Minnesot Public Utility Commission. Qwest vigorously disputes the DOC's
allegations, and 1t is important to understand what this case is about -- and what it is not.

The DOC's complaint presents an important legal question: where is the line drawn
between (i) key terms and conditions of interconnection that must be filed for prior PUC
approval under Section 252 of the federal Telecommumications Act of 1996, and (ii) other ILEC-
CLEC contract provisions that do not fall within this mandatary filing requirement? [LECs enter
into many contractual arrangerents with CLECs, just as they do with other custormers and
vendors every day. Yet the Telecommunications Act does not require literally every provision of
every ILEC-CLEC contract to be filed for PUC approval. The DOC agrees, and is complaining
abour only certain selected provisions from its review of all the contracts entered into between
Qwest and Minnesota CLECs since the start of 2000.

Qwest has exercised good faith in deciding when a particular contract arrangement with a
CLEC requires PUC filing and prior approval, and when it does not. Qwest believes that the
Judgments it made in this area complied with a fair and proper reading of the Act. Now Qwest's
judgmens will be second-guessed in the Minnesota complaint proceeding. However, it is telling
that the DOC itself, when questioned by one of the Minnesota Cormnniissioners at a hearing this
week, was unable to set forth a clear and cogent explanation of where the line falls berween
contract provisions that must be filed under Section 252, and those that do not. The DOC fell
back on vague suggestions that “you know it when you see it" Yet the ambiguity of the Section
252 "mandatory filing" line is the very issue presented here.
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Qwest recognizes that sometimes its negotiatians with CLECs will result in new
interconnection terms and conditions implicating Section 251 of the Act, in which ¢ase they
should be filed with and approved by a PUC. However, other times the negotiations may resolve
past disputes, or result in contract arrangements that do not create PUC filing obligations.

The provisions at issue in Minnesota fall into four general categories -- none of which
require filing under Section 252:

o Apreements that define business-to-business administrative procedures at a
granular level. Many of the provisions cited by the DOC involve business processes
that go well beyond the level of detail that Section 252 of the Act requires to be filed
in an interconnection agreement. For example, Qwest has committed to CLEC-
specific escalation procedures for dispute resolution, or actions to address CLEC-
specific business issues regarding their use of UNEs, Qwest has agreed to meetings
and similar administrative processes to review business questions and concerns.
Qwest, like any vendor, tailors its implementation processes to meet the varying
needs of its CLEC customers.

e Agreements to settle disputes. Other provisions are included in agreements that
settled ongoing disputes between the parties. These matters typically relate to
differences between Qwest and a CLEC over their respective past perfarmance under
an interconnection agreement, or billing disputes between them. The parties managed
to reach settlement without troubling the various state commissions or otherwise
proceeding through forme] hearings. Section 252 does not require that such
settlements be filed as interconnection agreements and approved by the state
commission.

o Agreements implementing Conunission orders. In at Jeast one provision, the DOC
complained about provisions where Qwest is simply stating that it will comply with
the Minnesota Commission's orders pending further proceedings.

s Agreemenis on matters outside the scope of Sections 251 and 252. Some of the
DOC's complaints go 10 agreements that have nothing to do with Section 251, and
therefore do not implicate Section 252 atall. For example, the DOC cites one
provision dealing with the carrier access rates that the CLEC charges Qwest for
terminating Qwest's intral ATA toll service. In another case, Qwest is buying non-
regulated services from the CLEC.

Matters in Minnesota are moving on a fast track. Qwest has as much of an interest as any
party in getting further clarity regarding which contract provisions with CLECs must be filed and
approved, and which do not. Qwest and the DOC asked the Minnesota PUC to resolve this issue
on an expedited basis, and the Commission has now agreed to do so.

However, this is also an important issue for Nebraska and all other states. Section 252 is
a nationa] standard, and all states have an interest in seeing that it is not misinterpreted. First, an
overbroad reading of Section 252 means that ILECs and CLECs would have to file many
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agreements between them that the Telecommunications Act did not actually intend to require
PUC approval. This would unnecessarily burden all PUCs with added time-consuming review
proceedings, and delay the point when such agreements could take effect. Such micro-regulation
is the antithesis of the Telecommunications Act's intent.

Second, an overbroad application of Section 252 would implicate the validity of ILEC-
CLEC agreements covering operations in multiple states. By law, if 2 contract provision truly
qualifies as a "term of interconnection” under Section 251 of the Act, it only is valid after it has
been submitted to and approved by a state PUC. Thus, if the Minnesota PUC decides that one or
more of the contract provisions cited by the DOC should have been filed and approved under
Section 252, then the relevant provisions were never actvally valid. Yet this would raise
questions as to the legal status of those same terms in other states.

Third, an overbroad interpretation of Section 252 would be contrary to the
Telecommunications Act's goal of encouraging ILECs and CLECs to work out their
arrangements through private negotiations -- subject only to the specific minimum pre-approval
requirements for those contract provisions that are truly within the scope of Sections 251 and
252. Qwest takes its obligations under the Act very seriously. We are always willing to enter
into good faith negotiations with CLECs on business issues of interest and concemn to them, and
to negotiate with and accomumodate the concerns of the full range of its wholesale customers,
large and small. Like most businesses, CLECs often prefer 10 keep business terms confidential,
and Qwest respects the proprietary information of its customers. The Telecommunications Act
sets limits on normal business confidentiality; core terms of interconnection must be filed and
approved. But an overbroad reading of Section 252 would interfere with the incentives and
abiiity of parties to reach agreement in areas outside the actual scope of the Act.

Qwest also has taken strong exception to the DOC's allegations that it has discriminated
against other CLECs. Qwest has provided all CLECs with the same basic rates, terms and
conditions of intercannection, as required by Section 251. Qwest has met its obligations under
Section 251 on a materially equal basis, leaving room for the inevitable differences among its
wholesale customers with respect to administrative process. Similarly, Qwest does not violate
Section 251 non-discrimination provisions when it settles disputes with CLECs on terms
satisfactory to them, allowing the CLEC and Qwest to avoid the uncertainties and delays of
litigation.

The Minnesota Commission soon will be holding a hearing to address the DOC's claims,
and Qwest will defend its position vigorously. Meanwhile, however, we want you to be able to
see for yourself what the Minnesota case is all about. To that end, we have attached a copy of
our Answer to the DOC complaint (Attachment A). This Answer explains why, for one or more
reasons, each of the contractual arrangements cited by the DOC falls outside the minimum filing
requirements of Section 252.

Furthermore, Qwest has nothing to hide regarding the agreements cited by the DOC. As
Qwest did in Minnesota, and with the consent of the other parties to the agreements, Qwest is
submitting for the Commission’s benefit copies of the agreements identified by the Minnesota
DOC that involve CLECs operating in Nebraska. These agreements fall into two categories.
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One set of contracts is no |onger in effect; they are only matters of historical interest at this point
(Attachment B). The second set of agreements is in effect today, and Qwest is submitting them
as "conditional" interconnection agreements {Atachment C).! Should the Commission
determine that they fall within the scope of Section 252 -- and Qwest submits they do not --
then those agrecments may be approved as interconnection agreements in Nebraska.

I hope that this information is helpful to the Commission. [ want to reemphasize that
Qwest strongly believes that it made comect legal determinations on whether these agreements
had w be filed for Commission approval. We ceﬁamly acted in good faith in making these
decisions, and we stand by our actions.

Please contact me if you have any further inquiries about these matters. Thank you.

Sincerely,
J‘WM
Tim Sandos
Vice President-Nebraska
e Gene Hand
Andy Pollock
Chris Post

! One provision of the ATI agreement, which is marked as Exhibit 1, is still in «ffest. Thus, Amachment C includes
the ane provison from the ATI agreement thar is still in effect.
4
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Jon Mielke ‘ MPR 8 ‘

Executive Secretary ! Lo e LT
ND Public Service Commission : -
State Capitol - 12" Floor 'L
Bismarck, ND 58505-0480

Re: Qwest Agreements With CLE(s
Dear Mr. Miclke:

] would like 1o provide you with background information regarding a new proceeding in
Minnesora m which the State Department of Comunerce ("DOC™) is arguing that certain
provisions of 11 agreemenis between Qwest and CLECs should bave been filed for the prior
approval of the Minnesota Public Litility Commission. Qwest vigorously disputes the DOC's
allegations, and it is important 10 ynderstand what this case is about -- and what it1s not.

The DOC's coroplaint presents an important lggal question: where is the line drawu
between (i) key terms and conditicus of interconnection that must be filed for prior PUC
approval under Section 252 of the federal Telecommunications Act of 1996, and (it) other ILEC-
CLEC contract provisions fhat do not fall within this mandatory filing requirement? 1LECs enter
into many contractual arrengements with CLECs, just as they do with other customers and
vendors every day. Yet the Telccammunications Act does not require literally every provision of
cvery ILEC-CLEC contract to be filed for PUC approval. The DOC agrees, and is complaining
about only certain selected provisions from its review of 2l the contracts entered into between
Qwecst and Minnesota CLECSs since the start of 2000,

Qwest has exercised good faith in deciding when a particular contract arrangement with a
CLEC requires PUC filiug and prior approval, and when it does not. Qwest belicves that the
Judgements it made in this area canpllcd with a farr and proper reading of the Act. Now Qwest's
Judzments will be second-guessed tn the Minnesota complaint proceeding. However, it is telling

that the DOC itself, when queslioned by one of the Minnesota Commissioners at a hearing this

week, was unzablc ta set forth a clcar and cogent explanation of where the lipe fails between
contract provisions that must be filed under Section 252, and those that do not. The DOC fell
back on vague suggestions that "ygu know it when you secit." Yet the ambzgu:ty of the Section
232 "mandatory Bling™ linc s the very issue presented her a -




Qwest recogmizes that sometimes its negotiations with CLECs will result in new
interconnection terms and conditigns implicating Section 251 of the Act, in which case they
should be filod with and approved|by a PUC. Howoever, other times the ncgotiations may tesolve
past disputes, or result in contracl prrangements that do not ercate PUC {tling obligations.

The provisions at issue in Minncsota fall into four general categories -- none of which

requive fling under Section 252:

Agreements that define business-to-business administrative procedures at a
granular fevel. Many of the provisions cited by the DOC. involve business processes
that go wel] beyand (he level of detail that Section 252 of the Act requires 1o be filed
in an interconpection agreement. For example. Qwest has cormmitled to CLEC-
speci{c escalation progedures for dispute resolution, or actions to address CLEC-
specific business issucs regarding their use of UNEs. Qwest has agreed to mectings
and simijlar administrative progesses fo review business questions and concerns.
Qwest, like any vendor, tailars its implementalion processes to mcet the varying
needs of 1ts CLEC customers.

Agreements to settle disputes. Other provisions arc jncluded in agreements that
settled ongoing disputes beiween the parties. These malters typically refatc to
differences between Qwest and a CLEC over their respective past performance under
an interconnection agreement, or billing disputes between them. The parlies managed
1o reach selllement without lroubling the various statc commissions or othenvise
procceding through forraal hearings. Scction 252 does not require that such
seltlements be filed as interconnection agreements and approved by the state
commission,

Agreements implemenfing Commission orders. In st least one provision, the DOC
complained about provisions where Qwest is simply stating that it will comply with
the Minnesota Conmmisgion's orders pending further proceedmngs.

Agreciuents on matters outside the scope of Sections 251 and 252. Some of the
DOC's complaints. go to agreements that have nothing to do with Section 251, and
therelore do not implichtc Section 252 at all. For example, the DOC cites one
provisian dealing with {he carrier access rates that the CLEC charges Qwest for
terminating Qwest's infralL ATA toll service. In another case, Qwest is buying non-
regulated seérvices from the CLEC,

Matters in Minnesola are moving on a fast track, Qwest has as much of an inierest as any
party in getting further clarity regarding which contract provisions with CLECs must be filed and
approved, and which do not. Qwest and the DOC asked the Minnesota PUC 1o resolve this issue
on an expedited basis, and the Comynission has now agreed to do so.

Howevcr, thig is also an important issue for Norih Dakota and all other states. Section
252 is a national standard, and all states have an interest in seeing that it is not misinterpreted.




First, an overbroad reading of Secﬁqon 252 means that ILECs and CLECs would have to file
many agreements hetween them that the Telecommunications Act did not actually intend 1o
require PUC epproval. This would unnecessarily burden all PUCs with added time-consuming
review proceedings, and delay the point when such agreements could (ake effect. Such micro-
repulation is the antithesis of the Tielecommunications Act's intent.

Second, sn overbroad application of Scction 252 would implicate the v'llldny of ILEC-
CLEC agreements covering operations in multiple states. By law, if a contract provision truly
qualifies as a "term of interconnection” under Section 251 of the Act, it only is valid aficr it has
been submitted to and approved by a state PUC. Thus, if the Minnesota PUC decides that one or
more of the contract provisions cited by the DOC should have been filed and approved under
Section 252, then the relevant provisions were never actually valid. Yet this wovld raise
questions as to the legal status of those same terms in other states.

T‘uu'd an overbroad interpfetation of Section 252 would be contrary 1o the
Telecontmunications Act's goal ofjencouraging ILECs and CLECS to work out their
arrangements through private neggtiations -- subject only ra the specific minimum pre-spproval
requirements for those contract provisions that arc truly within the scope of Sections 251 and
252, Qwaest takes its obligations under the Act very seriously, We are always willing to cnter
into good faith negotiations with CLECs on business issues of interest and concerts to them, and
to negotiate with and accommodate the concems of the full range of its wholesale custoimers,
jarge and small. Like most businesses, CLECs often prefer to keep business terms confidential,
and Qwest respeuts the proprietary infortnation o[i(s customers. The Telccommunications Acl
scts [imits on normal busjness confidentiatity; core terms of interconnection must be filed and
approved. Bul an overbroad reading of Scction 252 would interfere with the incentives and
ability of parties to reach agreement in areas outside the aclual scope of the Act.

. Qwacst also has taken strong exception to the DOC's allegations that it has discriminated
against other CLECs. Qwest has provided all CLECs with the same basic rates, tenmns and
conditions of interconnection, as requived by Section 251. Qwesl has met its obligations under
Scction 251 6n a materially equal t:'asis, Jeaving room for the inevitable differences among its
wholesale customers with respect [0 administrative process. Similarly, Qwest does not violatc
Secetion 251 non-discrimination provisions when it seftles disputes with C1LECs on terms
satisfactory 1o them, allowing the CLEC and Qwest to avaid the uncertainties and delays of
litigation.

The Minnesota Commissian soon will be holding a hearing to address the DOC's claims,
and Qwest wil] dcfend its position/vigor: ously Meanwlile, however, we want you to be able to
see for yoursell what {lxe Minnesota case is all about. To that end, we have aitached a copy of
our Answer to the DOC complaint { Attachment A). This Answer explains why, for one or more
reasons, each of the contractual arrangements cited by the DOC {alls outside the minimum filing
requirenicnts of, Section 252,

Furthermore, Qwest has nathing to hide regarding the agreements cited by the DOC. As
Qwest did in Minnesola, and with the consent of the other parlies to the agreements, Qwesl 18
submitting for the Commission’s bencfit copies of the agreements identified by the Mimnesota




DOC that involve CLECs operating in North Dakota. Qwest is submitting them as "conditional"
interconnection agreements (Attachment B). Should the Commission determine that they fall
within the scope of Secuon 252 - and Qwest submits they donot -- then thoss agrecroents
may be approved as interconnection jagreements in North Dakota.

I hope that this information i§ helpful to the Commission. I want to reemphasize that
Qwest strongly helieves that it made|comect legal determinations on whether these agreements
had 10 be {rled for Commission apprpval. We certainly acted in good faith in making these
decistons, and we stand by our actions.

Please contact me if you have any further inquinies about these matters. Thank you.

Sincerely,

Mel Kambeitz
State Regulatory Dircctor
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