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Federal Communications Commission
The Portals Building

445 12th Street, SW TW-A325
Washington, DC 20554

FEDERAL COMMUNICATIONS COMMISSION
(FFICE OF THE SECRETARY

Re: ET Docket 01-278
RM-9375; RM-10051
EX PARTE COMMUNICATION

Dear Ms. Dortch:

On August 20, 2002, on behalf of the Satellite Industry Association (the “SIA”),

individuals representing the SIA (David Cavossa), Loral Space & Communications Ltd. (John
Stern), Hughes Network Systems, Inc. (Joslyn Read, Steve McPhilmy, and John Janka), and
PanAmSat Corporation (Gonzalo de Dios) met with Sam Feder, Legal Advisor to Commissioner

Martin. The attached presentation materials summarize the issues discussed.

An original and five copies are enclosed.
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SATELLITE INDUSTRY ASSOCIATION
Response to August 12, 2002 RADAR Ex Parte

It is eritical to maintain the deadlines in the First Report and Order to protect licensed
satellite users of the 11.7-12.2 GHz band.

¢ SIA members and other satellite operators have established on the record that radar
detectors cause debilitating interference to satellite operators and satellite users in the
11.7-12.2 GHz band. The satellite operations affected by this problem support the
nation’s business backbone, in particular, gasoline retailers, automobile retailers,
automotive service centers, hotels, retail store chains, shopping centers and any business
using VSATSs near major roadways and parking lots.

¢ By adopting its new rules, the Commission has acknowledged the severity of this harm to
satellite users, service providers, manufacturers and operators nationwide. By precluding
the manufacture and import of non-compliant radar detectors after August 28, 2002, and
by precluding the retail sale and other marketing of non-compliant radar detectors after
September 27, 2002, the Commission has taken prompt steps to prevent the situation
from getting worse.

o The November 2001 NPRM (f 14) specifically sought comment “especially from small
entities, concerning the timeframe that should be required to comply with any new
emission limits.” No one raised any issues about the timeframe needed to comply with
the proposed regulation of radar detector manufacturing, import and sale that was raised
in the NPRM. In fact, not one retailer of radar detectors participated in this proceeding at
any time prior to the Commission’s decision. No excuse has been provided for failing to
raise these issues in a timely fashion, or for failing to participate in this proceeding at an
earlier stage.

o Granting RADAR’s Motion for Stay or its Petition for Partial Reconsideration will
continue to introduce non-compliant devices into the marketplace and would facilitate
flooding the market with non-compliant radar detectors that have been conclusively
demonstrated to cause harmful interference. RADAR’s requested relief would
exacerbate the harm already suffered by licensed users of the band because it would
increase the number of non-compliant radar detectors in operation.

o Each non-compliant radar detector that is sold increases the potential for harmful
interference into licensed satellite receivers for years into the future. Consumers use
radar detectors for a number of years. Thus, any non-compliant radar detectors that
continue to be sold present a continued and imminent interference threat into satellite
receivers. This is why instituting a trade-in or recall program for non-compliant radar
detectors that already have been sold would be an appropriate and feasible remedy — at a
minimum, a recall between manufacturers and retailers is entirely reasonable.

DCW75116.5




ET Docket No. 01-278 August 19, 2002

Radar detectors that operate anywhere in the 11.7-12.2 GHz band (not just those
operating above 11.9 GHz), have been shown to cause harmful interference into satellite
receivers. Testing by SIA members, other members of the satellite industry, and the
Commission itself, supports this conclusion.

Satellite users experienced interference from radar detectors well before the introduction
of radar detectors that sweep above 11.9 GHz. Numerous radar detector models have
been shown to sweep above 11.7 GHz with emissions levels well in excess of the

Commission’s Part 15 limits.

2. Continued retail sale of non-compliant radar detectors will NOT solve the interference
problem:

It is absurd for RADAR to assert that the continued retail sale of non-compliant radar
detectors will mitigate interference into satellite receivers.

»  First, as explained below, RADAR’s estimates in its August 12, 2002 ex parte
about the numbers of non-compliant radar detectors are incomplete, misleading
and unsubstantiated.

s Second, even if RADAR’s estimates were realistic, the requested relief would
allow the retail sale of at least 100,000 more radar detectors that have been shown
to generate harmful interference into satellite operations. Thus, the Commission
effectively would lose control over the use of at least 100,000 radar detectors that
are known to transmit at levels of up to 200 times the limits of Part 15.

For these reasons, the Commission should affirm its decision to preclude the manufacture
and import of non-compliant radar detectors after August 28, 2002, and to preclude the
retail sale and other marketing of non-compliant radar detectors after September 27,
2002. Nothing in the Commission’s decision precludes the continued sale of compliant
radar detectors that do not pose an interference threat in the 11.7-12.2 GHz band.

Why RADAR’s estimates are incomplete and misleading:

a) RADAR’s estimates do not cover all radar detector manufacturers: RADAR
does not represent all manufacturers of radar detectors sold in the U.S. Nor do its
estimates reflect the estimates of all members of RADAR., Therefore, the estimates
presented in its August 12, 2002 ex parte filing appear to understate the number of
non-compliant radar detectors currently in service and planned to be manufactured in

the near term.

b) Upgraded radar detectors are not necessarily “removed” from use: RADAR
assumes that 80% of sales are upgrades that remove a non-compliant radar detector
from service. Upgrades do not necessarily remove non-compliant radar detectors
from the market. Used, non-compliant radar detectors can also be bought cheaply
through retailers such as eBay and Amazon.com. Additionally, consumers may use
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the upgraded unit in another vehicle or give it to a friend or relative.

Unreasonable to assume mass replacement of newer, non-compliant radar
detectors: As indicated in the First Report and Order, many older radar detectors
operated on frequencies below the 11,7-12.2 GHz band and, therefore, did not pose
an interference threat in that band. In recent years, manufacturers have begun using
oscillators that operate in the 11.7-12.2 GHz band in order to avoid detection by
police and to enhance their own detection of police radar.

It is intuitive that older radar detector models (that are compliant with the new rules)
are more likely to be replaced than the more recent, non-compliant radar detector
models. However, RADAR assumes in its August 12, 2002 ex parte that 400,000
compliant units (which it estimates will be sold through December 31, 2002) will
replace proportionately both the compliant and the non-compliant units already in
service. This is counter-intuitive---the replacement rate of older, compliant units
should be higher than the replacement rate of relatively new, non-compliant units.

d) No accounting for the sale of non-compliant devices already in the retail chain:

RADAR’s estimates are based on the radar detectors expected to be sold by
manufacturers (i.e., wholesaled) afier August 28, 2002. RADAR does not even
attempt to address the number of non-complaint radar detectors already shipped and
available for retail purchase (i.e., “in the distribution pipeline”). The attached
summary of devices tested by the FCC or the satellite industry indicates that over half
of those devices, which are still on the retail market, are not compliant. Only 2
months ago, RADAR represented that 27% of radar detectors being manufactured
were non-complaint (RADAR now represents that number has dropped to 20%).
Thus, a large number of radar detectors available for purchase today at retail stores
must be non-compliant. The only means of ensuring that interfering, non-compliant
devices are not put into service is to impose a deadline on the sale of non-compliant
radar detectors as soon as possible. The Commission’s decision was and remains
correct and a necessary means to solve the interference problem.

RADAR?’s estimate for removal of non-compliant radar detectors is unreliable
and therefore meaningless: The faulty assumptions described above render
RADAR’s estimate completely meaningless. RADAR’s estimate of the number of
non-compliant radar detectors that will be removed from service is based on false
premises and fails to consider many relevant factors. There is simply no logical basis
to conclude that the continued sale of non-compliant radar detectors will actually
mitigate the interference currently suffered by satellite users.

3. RADAR fails to demonstrate how implementation of the Commission’s deadlines
possibly could cause irreparable harm.

e By RADAR’S own projection, its manufacturers are expected to ship about 100,000 non-
compliant radar detectors from August 28, 2002 until December 31, 2002, or about 7% of
their total expected sales for 2002, RADAR projects that at least 400,000 compliant
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devices will be sold in that time period. It is unreasonable to assume that the inability to
sell 100,000 non-compliant units in the U.S., and the costs relating to recalling these
specific units, would cause radar detector manufacturers (who sell 1.5 million units a
year) to go out of business or would disrupt business at retail chains such as Radio Shack,
Best Buy, Circuit City, and Wal-Mart. This is an absurd proposition: the recent recall by
Longwell Electronics and Hewlett-Packard of 2.5 million power cords used on HP
printers shows that recalls can and do occur in the ordinary course of business and
without causing irreparable harm to manufacturers or retail outlets,

The retailers on RADAR’s list sell a wide range of products, not just radar detectors,
therefore, any decrease in sales of radar detectors will not have the devastating effect on
their retail businesses that RADAR asserts. Most of these retailers are VSAT customers
whose service may be interrupted by radar detector interference.

Retailers have a tremendous economic incentive to ensure that they have certified radar
detectors in stock for retail sale to their customers. The retailers listed by RADAR must
regularly deal with recalls of a variety of consumer products, and presumably have
mechanisms in place that allow them to respond routinely to product recalls without
disrupting their businesses or emptying their shelves of all similar products that they still
are able to sell. RADAR’s claim that retailers will send all radar detectors, both
compliant and non-compliant, back to the manufacturer is unsupported. Sorting out
RADAR’s estimated 100,000 units at 21,474 retail establishments (an average of 5 per
store) cannot be an undue burden.

RADAR has not identified the makes, models or serial numbers of the non-compliant
radar detectors on the market, or which retailers actually carry those devices. Based on
RADAR’s assertion that 80% of radar detectors made today are compliant, the impact of
prohibiting the sale of an estimated 100,000 units cannot be significant.

RADAR will have had eight weeks to identify the serial and model numbers of the
offending radar detectors and coordinate a recall with its retailers. Nothing that RADAR
has presented in the record indicates that complying with this timeframe is infeasible.

4. The cases where the Commission phased in regulations of consumer devices over a
longer timeframe are readily distinguishable:

CB radios caused interference only into land mobile communications in the 30 MHz
band. In that case, the Commission did not identify far reaching economic effects of
interference into thousands of businesses nationwide, as is the case with radar detector
interference into satellite operations. The Commission’s prompt application of its new
rules regulating radar detectors is reasonable given the magnitude of the harm
demonstrated in this case.

In none of the cases cited by RADAR did the Commission identify emissions at levels
that were significantly in excess of the Part 15 limits. As noted in the First Report and
Order, the emissions from radar detectors are up to 200 times greater than the Part 15
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limits for unlicensed transmitters that operate above 960 MHz.

In all cases cited by RADAR, the interfering devices had to be redesigned and
manufactured in a manner not contemplated before. The Commission’s implementation
of a shorter timeframe in the case of radar detectors is justified because the radar detector
industry has previously manufactured radar detectors that did not sweep into the 11.7-
12.2 GHz band. Not only does the industry know how to design and manufacture a
compliant radar detector, by RADAR’s own assertion, its members are now 80%
compliant in the case of currently manufactured devices today.

In the case of computing devices and scanners, a very wide range of devices needed to
be redesigned and manufactured. The wide variation in devices requiring modification
may have justified a longer implementation schedule. In the instant case, the
Commission is dealing with only one type of device, a radar detector, which (i)
previously was manufactured to be compliant in the 11.7-12.2 GHz band, and (ii) is
asserted to be compliant in 80% of the devices made today. Thus, the deadlines adopted
in the First Report and Order are appropriate under the circumstances, and the burden is
appropriate given the serious harm cause by non-compliant radar detectors.

RADAR is disingenuous when it claims the industry “[took] prompt affirmative steps to
resolve interference” into satellite receivers. All through this proceeding, RADAR
denied there was an issue and blamed satellite companies for poor receiver design and
antenna siting. The Commission’s willingness to regulate radar detectors is very likely
the main reason that radar detectors are again being designed to avoid the 11.7-12.2 GHz
band.

In conclusion:

e It is critical that the Commission prevent non-compliant radar detectors from
continuing to cause harmful interference into licensed satellite operations.

e Radar detectors present a significant interference threat throughout the entire satellite
downlink part of the Ku band (11.7-12.2 GHz).

e Extending the Commission’s August 28, 2002 manufacturing and import deadline, or
its September 27, 2002 marketing deadline, would exacerbate the current problem
caused by unlicensed, non-compliant radar detectors.

o Selective product recalls are common in retailing and are routinely managed without
disrupting retail businesses.

e The radar detector manufacturers and retailers had adequate notice of this
proceeding. No one responded to the Commission’s request for comment on the
timeframe needed to comply with possible rules imposing radar detector emission
limits. No excuse has been provided for failing to raise these issues in a timely
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fashion or for retailers’ failing to participate in this proceeding at an earlier stage.

e The Commission’s decision is a necessary and appropriate means to resolve the
interference problem created by non-compliant radar detectors.
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