Before the
FEDERAL COMMUNICATIONSCOMMISSION
Washington, D.C. 20054

In the Matter of

Annua Assessment of the Status of MB Docket No. 02-145
Competition in the Market for the
Délivery of Video Programming

N N N N N

REPLY COMMENTSOF
NATIONAL ASSOCIATION OF BROADCASTERS

Henry L. Baumann

Benjamin F. P. lvins

NATIONAL ASSOCIATION
OF BROADCASTERS

1771 N Street, NW

Washington, DC 20036

August 30, 2002



Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20054

In the Matter of

Annua Assessment of the Status of MB Docket No. 02-145
Competition in the Market for the

Ddivery of Video Programming

N N N N N

REPLY COMMENTSOF
NATIONAL ASSOCIATION OF BROADCASTERS

The Nationa Association of Broadcasters (“NAB”)1 submits the following reply
comments in response to comments filed by EchoStar Satellite Corporation (“EchoStar”) and
DIRECTV, Inc. (“DIRECTV") in the above-captioned matter.

. INTRODUCTION

EchoStar and DIRECTV have used the occasion of the Commission’s annud inquiry
regarding the state of competition in video markets as aforum to argue in favor of the grestest
immediate threet to competition in the multichannd video programming didtribution
(“MVPD”) marketplace: that is, their own proposed merger, which would iminate dl MVPD
competition for many millions of consumers, primarily in rurd areas, and reduce competition at

best to a duopoly in most of the rest of the United States.2 The single most decisive step this

1 The NAB is anonprofit, incorporated association of television and radio stations and
broadcast networks which serves and represents the American broadcast industry.

2 EchoStar Comments a 1-9; DIRECTV Comments at 1-2, 13.



Commission could take to promote competition in the MV PD marketplace would be promptly
to kill the proposed merger by denying the parties’ license transfer application.3

. BOTH DBS COMPANIES ARE THRIVING ASCOMPETITORS

A consigtent theme throughout the Commission’s eight prior video competition reports
has been the rise of DBS as a competitor. The First Report in September 1994 noted that
DIRECTV, thefirst DBS operator, had begun service only two months previoudy and had
40,000 subscribers.4 By the Eighth Annua Report, the Commission counted 16.07 million
DBS subscribers or 18.2% of the MVPD total.> Today the number of DBS subscribersis over
18.2 million.

Y et, ironicdly, the DBS companies ignore this consistent record of growth and success
and speak of the “limited success of DBSin acquiring subscribers’® and warn that “if recent
trends continue, DBS will be less able to offer a competitive dternativeto cable . .. "7 These
comments are consstent with the DBS operators  dire warnings in their merger proceeding of a
“profound risk” that “ customers will abandon the DBS platform” absent the merger.8

3 Consolidated Application for Authority to Transfer Control of EchoStar Communications
Corp., Genera Motors Corp. and Hughes Electronics Corp., No. 01-348 (filed Dec. 3, 2001)
(“Consolidated Application™).

4 Implementation of Section 19 of the 1992 Cable Television Consumer Protection Act (Annua
Assessment of the Status of Competition in the Market for the Delivery of Video
Programming), First Report, 9 FCC Red 7442, 7474-75 (1994).

> Annua Assessment of the Status of Comptition in the Market for the Ddlivery of Video
Programming, Eighth Annual Report, 17 FCC Rcd 1244, 1247 (2002).

6 EchoStar Comments at 1 (emphasis added).
7 1d. at 2.

8 Opposition to Petitions to Deny and Reply Comments of General Motors Corp. and Hughes
Electronics Corp. and EchoStar Communications Corp., No. 01-348, at 38 (filed Feb. 25,
2002). (“Opposition”).



These Cassandra-like predictions, issued to promote their merger, match neither the
facts nor what the DBS operatorstell the financial community. Theredlity isthat both DBS
companies have just reported their strongest results to date and continue to take market share
from cable. EchoStar revenues for Q2 2002 were $1.169 billion, up 21% over the year earlier
quarter; its operating income was $146 million, more than double Q2 2001; and its EBITDA
was $237 million, up over $100 million from Q2 2001, due “primarily [to] increased
subscribers.”® Net new subscribers were up by 295,000 in the second quarter to 7.46 miillion,
an increase of 23% over the prior year.10 EchoStar will shortly be the fourth largest MV PD. 11

For its part, DIRECTV' s revenues were up by 15% in the second quarter to $1.549
billion, “primarily due to subscriber growth” and its EBITDA of $148 million was dmost
double the year earlier result.12 DIRECTV added 202,00 subscribers in the second quarter for a
total of 10.74 million. If DIRECTV mestsits target of 250-300,000 net new subscribersin Q3,
it will likely pull ahead of Time Warner to become the second largest MVPD.13 Hughes
President and Chief Executive Officer, Jack Shaw reported that “[t]he improving financid
performance at DIRECTV U.S. continuesto fue Hughes growth . . . because the operating
performance of the business continues to improve, we are increasing DIRECTV U.S. full year
edimates for revenue and EBITDA, while maintaining our year-end subscriber guidance” (of

1.2 million net new subscribers).14

9 EchoStar Second Quarter 2002 Earnings Release (August 15, 2002).
101d.

11 EchoStar will rank behind only AT& T Comcast, DIRECTV, and AOL Time Warner once
the AT& T Comcast merger closes.

12 Hughes Electronic Corp., Second Quarter 2002 Earnings Release (July 15, 2002).

13 With the restructuring of the Advance/Newhouse partnership, Time Warner Cable will have
10.8 million subscribers. AOL Time Warner Q2 2002 Earnings Release. DIRECTV'’s
guidance indicates that it will have 11 million subscribers at the end of this quarter.

14 DIRECTV Second Quarter Earnings Release.



This strong growth by the two DBS companiesis particularly impressive given that
basic cable growth has been “flat”, with the top seven cable companies together actudly losng
subscribersin the first quarter of 2002.1> The steadily improving competitive posture of the
DBS companies can be attributed in large part to the fierce head-to- head competition between
EchoStar and DIRECTYV in every possible dimension (at the same thet they became the only
U.S. licensees of high-power full-CONUS K u-band spectrum). EchoStar and DIRECTV
compete vigoroudy on the price of equipment, ingtalation and programming; they compete to
offer the mogt attractive programming packages (e.g., DIRECTV’s NFL Sunday Ticket,
EchoStar’ s many varieties of ethnic programming, etc.); they compete for the alegiance of
deders and retailers; they compete to offer technologically advanced products such as
interactive service and persona video recorders; and most sgnificantly, they compete to offer
local broadcast stations to local markets.

. ECHOSTAR AND DIRECTV COMPETE IN OFFERING
LOCAL-TO-LOCAL

EchoStar clams that consumers will benefit “if DBS is permitted to offer loca service
inadl DMAS’ by merging.16 Thisisastrangeclam. It is precisdy because the two DBS
companies were strong rivals and had not merged that local-to-loca cameto be, and it was
EchoStar that was the impetus for loca-to-local. What happened was that EchoStar, as the
second and underdog DBS provider, initiated and advocated the concept of offering the
retransmission of loca sationsinto their markets. DIRECTV, as the more established player,
ressted this concept. Then, under competitive pressure, DIRECTV changed course and
announced that it too supported the concept of local-to-local, and generated technica

innovations to make this concept aredity.

15 David Lieberman, Cable Wait on Large Tech Investment to Payoff, USA Today, May 12,
2002.

16 EchoStar Comments at 6.



Once the Satellite Home Viewer Improvement Act was passed, the two DBS companies
immediately started to add local markets, with one company’ s announcement of a particular
local market often followed quickly by a smilar announcement of carriage of that market by
the second company.1’ Despiteitslater sart, DIRECTV has now legpfrogged EchoStar in its
cgpahiility to offer loca markets. DIRECTYV recently announced that it will soon begin
transmitting local channes to its 50" local market and will reach 51 by year-end.18 EchoStar
now serves 43 local markets. 19 When DIRECTV launchesits DIRECTV 7S spot-beam
sadlite, it will have the capacity to serve 103 markets. 20

Although the parties claim that DIRECTV will choose to serve only 70 markets2! there
are reasons for skepticism about this self-imposed limitation. Firdt, adding aloca market gives
aDBS company a powerful “lift” in subscribers, reducesits churn considerably, and gives it
substantial additional subscriber revenues. Second, EchoStar and DIRECTV have consstently
“low-baled” their estimates to the Commission and Congress about their loca carriage plans.
When the parties first sought merger approva they indicated that even with spot-beam satellite
and other new technologies they till could only serve gpproximately 100 local markets.22

17 For ingtance, EchoStar began offering local programming in 13 markets on November 29,
1999. DIRECTV immediately matched these offeringsin 11 of the 13 markets and added the
other two afew monthslater. Later in 1999, DIRECTV began locd-to-locd sarvicein Sx
markets not served by EchoStar and EchoStar immediately began offering loca service in two
of these markets and added the other four over the next four months. Thisjockeying for
position is detailed in the Petition to Deny of Nationa Association of Broadcasters, No. 01- 348
at 20-24 (filed Feb. 4, 2002).

18 DIRECTYV Press Release, DIRECTV to Offer Loca Channels In New Orleans (Aug. 6,
2002).

19 See http://mwww.dishnetwork.com/content/programming/locaslindex.shtml.
20 Opposition at 13-14.
211d.

22 Consolidated Application at 28-29; Hearing on the Satus of Competition in the Multi-
Channel Video Programming Distribution Marketplace Before the U.S. House Subcommittee
on Telecommunications and the Internet, 107" Cong., at 6 (Dec. 4, 2001) (statement of Charles



Only after it became clear that their merger wasin trouble did they miraculoudy find away to
provide local carriagein al 210 DMAS. 23 Indeed, as expert engineers have demondtrated, it
would be quite feasble for EchoStar and DIRECTV each individudly to carry dl locd
televison channdsin dl 210 DMAs by taking advantage of technological advancesin areas
such as compression and spot-beam frequency reuse or by using other presently available
technologies such as 8-phase PSK modulation or reverse band working.24 Alternaively,
EchoStar and DIRECTYV could form ajoint venture to carry dl loca channels while continuing
to compete with one another in al other aspects. The parties admit they discussed such ajoint
venture, they smply failed to reach an acceptable business ded and instead opted for their
anticompetitive merger proposal.

Given thistrack record, it isfar more prudent for the Commission to rely on market

forcesfor the extension of local-to-local carriage. It is competition between EchoStar and

Ergen, Chairman and CEO, EchoStar Communications Corporeation) (“ The new EchoStar will
expand loca network television coverage from the current 42 markets the companies serve to
over 100 markets, with locd TV channds offered in at least one city in eech sate, including
Alaskaand Hawaii.”).

23 Even then, EchoStar quickly took back its“promise’ by telling the Supreme Court it would

not honor the pledge if it won its“Mugt Carry” case. Satdllite Broadcasting and
CommunicationsAss n et al., Petition for Writ of Certiorari, Satellite Broadcasting and
Communications Ass nv. FCC, 70 U.S.L.W. 3580, at 8 n.2 (U.S. Mar. 7, 2002) (No. 01-1332).
While EchoStar logt that case, its dmost ingtantaneous backtracking evinces a mindset that

makes any such promise unreliable, especidly given EchoStar’ s record of “* disingenuous

behavior and lack of candor.” In re National Association of Broadcasters and Association of
Local Television Sations, DA 02-765, CSR-5865-X, at 19 n.116 (Media Bureau Apr. 4, 2002).

24 See Declaration of Richard G. Gould in support of Petition to Deny of Nationa Association
of Broadcagters (included as Appendix C) (filed Feb. 4, 2002); Supplementa Declaration of
Richard G. Gould on behaf of National Association of Broadcasters (included as Appendix B)
(filed Apr. 25, 2002); Further Supplementa Declaration of Richard G. Gould on behalf of
National Association of Broadcasters (filed May 30, 2002); Declaration of Walter L. Morgan in
support of Petition to Deny by the Nationd Rura Telecommunications Cooperative (included

as Appendix O) (filed Feb. 4, 2002); Reply Declaration of Wdter L. Morgan on behdf of the
National Rurad Telecommunications Cooperative (filed April 4, 2002); Affidavit and Report of
Roger J. Rusch in support of Pegasus Communications Corporation’s Petition to Deny
(included as Attachment B) (filed Feb. 4, 2002).



DIRECTYV that has driven provison of locd carriage to the number of markets served today
and it istheir continued rivary that is the best guarantee of the further expansion of loca

carriage into additiond markets.

V. ECHOSTAR AND DIRECTV PROPOSE A MERGER TO MONOPOLY
INMANY MARKETSAND AT BEST TO DUOPOLY IN MOST OTHER
MARKETS

A. Merger to Monopoly for Millions of Consumers. EchoStar and DIRECTV

cannot deny that for large numbers of Americans, particularly in rura areas, amerger between
the two would creste an MVPD monopoly. Exactly how many millions of consumers would be
subject to this monopoly because their homes are not passed by cable is a subject of much
debate. What is clear isthat the Commission’s use of a 97% figure for homes passed by cable
isflaved.2> Indeed, the NTIA and the Rurd Utilities Service indicate that the correct figure
may be as low as 81%.26

Sgnificantly, while the merger proponents attempt to minimize the number of
consumers who would be subject to a monopoly, DIRECTV' sinternd data show that 29% of
its subscribers aone (over 3 million) have no access to cable.2? Infact, a conservative estimate
is that more than 20 million households will ultimately be subject to an MVPD monopoaly if
this merger proceeds.28 As EchoStar once puit it:

25 Nationa Rura Telecommunications Cooperative Comments at 3-8.

26 Nationd Teecommunications and Information Administration, United States Department of
Commerce and Rura Utilities Service, United States Department of Agriculture, Advanced
Telecommunications in Rural America: The Challenge of Bringing Broadband Service to All
Americans, at 19 & n.62 (Apr. 2000).

27 See Comments of DIRECTV, Inc., In the Matter of Annua Assessment of the Status of
Competition in the Markets for the Ddlivery of Video Programming, CS Docket No. 01-129, at
13 (filed Aug. 3, 2001) (only “71% of DIRECTV customers live in areas able to receive cable
televison sarvice’).

28 The cdculaionisasfollows. Assume the same proportion of EchoStar as DIRECTV
subscribers have no access to cable (a conservative assumption given EchoStar’ s rura skew).
Thistotaswel over five million DBS subscribers with no cable access (aswell asan



Millions of potentid DBS and/or High Power DBS
customers live in areas that do not have access to cable
such that, if thereis no competition between DIRECTV
and EchoStar, there is no competition at all.29

B. At Best a Merger to Duopoly in Most Other Markets. For most consumers

for whom the merger will not creste amonopoly MVPD provider, the result will be at best a
duopoly, which will diminate the vigorous head-to-head competition between EchoStar and
DIRECTV. Infact, EchoStar's pre-merger position was that DBS is a separate market,30 hence
the proposed merger would result in amonopoly everywhere. Even if viewed as an overdl
MVPD market, the merger would eiminate what are clearly the two closest competitors3l As

courts have consistently held, the crestion of such aduopaly, particularly when the closest

unascertainable number of households with no cable access who do not subscribe to DBS).
Add to thistota the over 8.2 million subscribers to outmoded analog cable syssems which
“could become extinct over the next five to eight years’ because their economics cannot justify
an upgrade to digita cable/cable modem service. Credit Suisse First Boston Equity Research,
Natural Sdection: DBS Should Thrive as the Fittest to Serve Rural America,at 3 (Oct. 12,
2001). Becauserurd cable penetration is about 54 percent, this suggests that 15 million
households are in cabled areas likely soon to be subject to a DBS monopoaly if the merger is
approved. Adding thistota to the 5 million-plus DBS subscribers who live in uncabled aress
tota's over 20 million (and this number does not include non-DBS subscribers who live in areas
not passed by cable).

29 Memorandum of Law in Support of Request for Rule 56(f) Continuance to Respond to
DIRECTV Defendants Motion for Summary Judgment, EchoStar Communications Corp. v.
DIRECTV Enterprises, Inc., No. 00-K-212, at 12 (D. Colo. Nov. 6, 2000).

30 “The rdlevant market for this case is not the MVPD Market, but rather a submarket of the
MVPD Market known as the High Power DBS Market. . . . EchoStar does not dispute that there
isan MVPD Market and that both EchoStar and DIRECTV compete with cable companiesin

that market. However, the DBS Market is an appropriate submarket of the MVPD market for
antitrust purposes.” Id. a 7-8 (emphasis added).

31 EchoSter told the antitrust court that “ EchoStar is DIRECTV's closest competitor . . . [and
they] react primarily to each other when setting equipment and service prices,” Id. at 12.



subgtitute is eiminated, is routindly condemned under the antitrust laws. FTC v. H.J. Heinz

Co., 246 F.3d 708 (D.C. Cir. 2001).

C. The DBS Companies Proposal to L essen the Anti-Competitive Effect of the

Merger IsFlawed and Unavailing. NAB’s economic expert Gregory Sidak, demonstrated

that the reduction in competition caused by the merger would create a consumer welfare loss of
approximately $3 billion over five years:32 Similar conclusions were reached by Professors
MacAvoy and Rubinfeld on behdf of NRTC and Pegasus.33

EchoStar’ s and DIRECTV’ s proposa to avoid these consumer losses by
providing a*“nationd” pricing plan based on what they would charge in urban marketsisfataly
flawed. Fird, stlandard economics predicts that the single nationa price still would be
Supracompetitive, at alevel somewhere between the rurd (monopoly) and urban (duopoly)
price. Second, an even gregter flaw isthat anationa pricing plan is completely unenforcesble.
There are smply too many program packages and opportunities for specid promotiond offers
for programming, equipment saes and indalation to establish, much less enforce, anationd
price. EchoStar’s Chairman and CEO Charles Ergen himsdf explained the need to be able to
price discriminate geographicaly: “if somebody comes in and offers a $300 rebate to get your
customersin a particular location, then you have to have the ability to respond to that.”34 A

very smple method of price discrimination (and one used by the DBS companies in the past)

32 Declaration of J. Gregory Sidak in Support of Petition to Deny of National Association of
Broadcasters, 51 (included as Appendix B) (filed Feb. 4, 2002).

33 Declaration of Paul W. MacAvoy in Support of Petition to Deny of Nationd Rura
Teecommunications Cooperative (included as Appendix 1) (filed Feb. 4, 2002); Affidavit of
Danid J. Rubinfeld in Support of Petition to Deny of Pegasus Communications Corporation
(included as Attachment A) (filed Feb. 4, 2002).

34 Ergen Makes His Case, Satellite Bus. News, Dec. 31, 2000, at 11.



would be to offer a specia discount for anyone who produces a cable bill—thus limiting the
promotion to cabled areas. With today’ s data mining technology there are an infinite number
of waysthat discounts can and would be tailored by customer type or location. Further, a
nationd pricing plan, even if feasble, which it is not, would smply facilitate price
coordination. The nationa pricing proposa should be recognized for whet it is. aporous
proposa, laden with caveats, which, even if attempted, would involve the Commissonin an
unending morass of utility-type rate regulation.

CONCLUSION

Theintense rivalry between EchoStar and DIRECTV has spurred technologica
innovation resulting in expanded services and program offerings, including arapid expanson
in the number of markets where loca-to-loca is being provided. Thisrivalry has dso spurred
vigorous price competition in providing these services and program offerings. The merger of
EchoStar and DIRECTV would be contrary to the public interest. It would dramaticaly lessen
competition in MVPD markets across the U.S,, creating a monopoly in many markets and at
best a duopoly in most others. Its anticompetitive effects cannot be avoided by jury-rigged
solutions, such as an unenforcegble nationd pricing plan. The Commission should promote
competition in MVPD markets by denying the transfer of control application requested by
EchoStar and DIRECTV.

Respectfully Submitted,
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Henry L. Baumann
Benjamin F. P. Ivins
NATIONAL ASSOCIATION
OF BROADCASTERS
1771 N Street, NW
Washington, DC 20036
Date: August 30, 2002
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