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Summary 

The Commission’s discussion of the supplement issue in the July 25,  2002 Memorandum 

Opinion undOrder(MO&O), FCC 02-201, is clearlyerroneous. TheCommissionstates that referral 

of a matter from the staffto the Commissioners does not present an opportunity to file supplemental 

information. That is certainly incorrect if the manner of referring the case precludes a petitioner 

from presenting the entire case to the Commissioners. While the subject Modi0 incorrectly cites 

$1.  IO6(a) as the legal authority to refer rulemaking matters to the Commissioners,reference to either 

9 1.106(a) or 5 1.429(a) does not explain why the matter was referred, that is, what is so unusual 

about this case that required the use of a non-routine decision making process? Moreover, the 

Commission is clearly erroneous when it states that Mr. Small’s argument on this matter was 

“wholly unsupported.” Mr. Small cited the Amendment as well as a D.C. Circuit case. The 

position was supported, but the Commission failed to discuss the support. Due Process concerns 

required that the Commission either to let Mr. Small file a supplement to the March 30, 2001 

Petition for  Reconsiderution and Request for  Protection or the Commission must consider those 

arguments as presented in  Mr. Small’s December 5, 2001 petition for reconsideration. 

The Commission cannot use its decision making processes to deny a petitioner the 

opportunity to present its entire case, especially where the petitioner has made it clear that the 

Commissioners needed to see more information than was presented in a petition for reconsideration 

filed with the staff which, by longstanding Commission rule and case history, should not contain 

repetitive information. The Commission must clarifywhether it considered Section C ofMr. Small’s 

December 5,2001 Pelition for  Reconsiderution and Motion to Reopen the Record, concerning the 

application ofthe urban relocation policy to the instant case, amatter which was raised with the staff 

in Mr. Small’s initial comments filed in this case and omitted from the initial decision in this case. 

If the Commissioners are denying Mr. Small an opportunity to present his whole case to them, the 
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Commissioners must clearly state a) that Mr. Small is being denied the opportunity and b) the 

reasons why Mr. Small is being denied that opportunity. By merely ruling that Mr. Small may not 

present the information via supplement the Commissioners have left it unclear whether they 

considered the information as presented in the December 5,2001 Petition for  Reconsideration and 

Motion to Reopen the Record. Moreover, the Commissioners must explain why Mr. Small has not 

been afforded an opportunity to comment upon whatever important matter caused the March 30, 

200 1 petition for reconsideration to be referred to the Commissioners for decision. The Commission 

has completely failed to explain what matter was of such importance that staff decision was not 

appropriate and Mr. Small has been denied the opportunity to comment upon whatever important 

matter caused the referral. 

The Commissioners err when finding that Mr. Small’s discussion in his December 5,2001 

Petition for  Reconsiderritioti tri id Motion to Reopen the Record was frivolous because the subject 

matter at issue concerned the Commission’s first discussion of a 10 year-old staff decision. Staff 

decisions have the same legal force and effect as the Commissioners’ orders and Commission orders 

do not have a limited shelf life. Consequently, the reasons the Commission provided do not support 

the finding that Mr. Small’s criticism of the Commission’s first analysis of the 1991 Eutonton and 

Sandy Springs decision was frivolous. 

As discussed above, the staff failed to address the issue of the applicability of the Tuck 

analysis to this case. The Commissioners determined that the 1991 Eutonton and Sandy Springs 

decision is relevant to the instant proceeding because they rely upon it in their November 8,2001 

Memorandum Opinion rind Order to support the staffs decision. It is not frivolous to challenge the 

Commission’s reasoning. However, in the subject MO&O, the Commissioners appear to have 

shifted course and determined, for the first time, that the 1991 Eutonton and Sandy Springs is not 
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relevant to this case. This is a mind boggling determination given the fact that the same station is 

being moved into the same urbanized area. 

During the April-June 2002 time period Mr. Small was threatened with a $ l0million law suit 

ifhe continued to litigate his position in this case. The seller of Station WHMA to WNNX indicated 

that it would receive S I O  million in additional consideration ifthe relocation order became final by 

April 2003 under a contract which requires the payment if the relocation approved by the FCC is 

"substantially similar" lo the one the Commission rejected in the 1991 Eatonton andSandy Springs 

rulemaking proceeding. WNNX considers the two relocation efforts to be substantially similar even 

if W " X  previously advised the Commission, apparently falsely, that the two proposals are not 

similar at all. The Commission must reopen the record to determine whether WNNX made false 

statements to the Commission in an effort to have its rulemaking proposal approved. 

Finally, threatening Mr. Small with a law suit if he presents information to the Commission 

is a serious abuse of the Commission's processes. The Commission must reopen the record to 

determine whether WNNX was a party to, or authorized, the threats of suit made against Mr. Small 

for the purpose of keeping him from presenting his case to the Commission. 



Preston W. Small (Mr. Small), by his attorney, hereby seeks reconsideration of the 

Commission's July25,2002 Memoruntlum Opinion and Order (MO&O), FCC 02-201, which denied 

Mr. Small's December 5 ,  2001 Petition for Reconsideration and Motion to Reopen the Record. 

Moreover, because new information has come to light indicating that WNNX views its current 

Station WHMA relocation proposal as "substantially similar" to the Station WHMA relocation 

proposal which was denied in the Eutonton unrlSandy Springs, Georgia, andAnniston andlineville, 

Aluhuma, 6 FCC Rcd. 6580 ( 1  991), tipp. for  rev. dismissed, 12 FCC Rcd. 8392 (1997), app.forrev. 

dismissed I3 FCC Rcd. 2 I04 ( 1998) ( 1  991 Eutonton andSandySprings) case, and because improper 

threats of civil action have been made against Mr. Small if he continued to exercise his litigation 

rights in the instant proceeding, the Commission should reopen the record in this proceeding to 

explore these matters. In support whereof, the following is respectfully submitted: 

A. Procedural Matters 
1.  5 1.106 Does Not Apply to Rulemaking Proceedings 

1) Paragraph 2 of the subject MO&O states that Mr. Small's March 30, 2001 Petition for  

Reconsideration ~ m d  Request for  Protection was referred to the Commissioners by the staffpursuant 

to 47 C.F.R. 5 1.106(a). The Commission's November 8,2001 Memorandum Opinion and Order, 

16 FCC Rcd. 19857 (FCC 2001) does not cite any rule provision which explains the referral and the 

subject MO&O contains the Commission's first citation to any rule in explanation ofhow it came 

to be that the Commissioners ruled upon Mr. Small's March 30,2001 Petition for  Reconsideration 

und Request for  Protection which had been tiled with the staff, Nevertheless, the record is not at all 

clear how or why Mr. Small's March 30, 2001 Petition for  Reconsideration and Request for  

Protection came to be before the Commissioners. 

2) First, 47 C.F.R. $ l.lOb(a)( 1) provides that "for provisions governing reconsideration of 

Commission action in notice and comment rulemaking proceedings, see 5 1.429. This 61.106 does 
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not govern reconsideration of such actions." Accordingly, the citation to § 1.106(a) in theMO&O 

as the reason for the referral cannot be correct because that rule does not apply to the instant 

rulemaking proceeding and the matter did not find its way to the Commissioners via 5 1.106(a).' 

3) It is noted that Mr. Small's December 5,2001 Petition for  Reconsideration and Motion 

to Reopen the Record contains references to 5 1.106 rather than 5 1.429. Mr. Small regrets the 

erroneous citations and apologizes for any inconvenience the incorrect references might have 

caused.' While portions ofthe two rules are similar, compare 47 C.F.R. 5 1.429(b)(1),(2) and 5 47 

C.F.R. 5 l.l06(c)(l), there are some textual differences. Accordingly, the Commission should 

clarify whether or not there are any substantial differences between 5 1.106 and 5 1.429 for the 

purpose of deciding the instant case. 

2. The MO&O Is Confusing: Why Was The Case Referred to the Commissioners? 

4) The subject MO&O, at 7 2, states that the Commission's rules "permit the Commission 

to act on any matter and, as here, allow the staff to refer any matter to the Commission." While that 

is true, it is not the Commission's policy for the Commissioners arbitrarily to select pleadings 

pending before the staff for consideration by the full Commission nor is it the Commission's policy 

for the staff to refer matters to the Commissioners without reason. Absent an explanation of why 

there was a referral to the Commissioners, or an explanation why the Commissioners instructed that 

' Equally erroneous are the citations to 47 C.F.R. 5 1.106(k)(3) and 5 1.106(b)(3) found at 
footnotes 5 & 6 of the subject MO&O. 

* Given the Commission's failure to date to consider any of Mr. Small's arguments in a 
serious manner, beginning with the first decision in this case, 15 FCC Rcd. 9971 (Alloc. Br. 2000), 
which did not discuss a single issue raised by Mr. Small concerning the Tuck test and related matters 
even though Mr. Small was the first filed, and only, competitor, in this proceeding, it seems doubtful 
that Mr. Small was the source of any Commission confusion on the citation. Undersigned counsel 
noticed the incorrect references in the subject MO&O immediatelyupon reading the brieforder, even 
if he had earlier made the same mistake in the December 5,2001 Petition for  Reconsideration and 
Motion to Reopen the Record. Earlier in the proceeding Mr. Small cited the correct rule section for 
use m rulemaking proceedings. See e.g. Mr. Small's March 30,2001 Petition for  Reconsideration 
and Request for  Protection, at 1 7 a. 1. 
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the inatter be sent to them, it is not possible to determine whether the procedures utilized in this case 

are regular and proper and whether Mr. Small's procedural and substantive rights were protected. 

5) Footnote 1 of the November 8,2001 Memorandum Opinion and Order, 16 FCC Rcd. 

19857 (FCC 2001), discusses that Mr. Small "states that if the staff considers this pleading to be 

repetitious, that it be referred to the Commission as an Application for Review. The Petition has 

been referred to the Commission and is being considered as an Application for Review." One 

previously expressed view point is that the matter was referred to the Commissioners because Mr. 

Small requested referral if there were a finding of repetition. See WNNX's January 28, 2002 

Opposition to Petitionfor Reconsiderution und Motion to Reopen the Record, at 10. However, the 

November 8, 2001 Menrorunduni Opinion cznd Order contains no finding of repetition and the 

subject MO&O clarifies that repetition was not the reason for referral. 

6) The subject MO&O, 11 2, for the first time, explains that the staffreferred the matter to the 

Commissioners pursuant to $ 1.106(a) [$  1.429(a)?] and 47 C.F.R. 5 OS(c). 9: 0.5(c) provides that 

the staff may refer matters to the Commission "upon concluding that it involves matters warranting 

the Commission's consideration." However, the record of this proceeding is bare regarding which 

issues the staff felt it could not handle and which therefore warranted the Commissioners' 

c,onsideration. See Mr. Small's December 5, 2001 Petition for  Reconsideration and Motion to 

Reopen the Record, 1-2 (Commission has failed to explain why the case was referred to the 

Commissioners and referral appears to have occurred under the "new and novel" argument prong 

found at47 C.F.R. 5 0.283(b)). The rules cited in the subjectMO&Omerelyprovide foraparticular, 

and non-routine, decision making route which will be utilized in appropriate cases, however, citation 

to the rule sections does nothing to explain what is important about the instant case which requires 

a non-routine decision making process. The public is entitled to h o w  what issues the staff felt were 



so important that it had to refer the matter to the Commissioners and Mr. Small must be afforded an 

opportunity to comment upon those important issues, whatever they might be. 

7) The subject MO&O, 7 2 ,  states that the staff referred the matter to the Commissioners 

pursuant to 5 l.lOb(a), however, footnote 3 of the subject MO&O cites 47 C.F.R. 5 0.5(c) for the 

proposition that the "Commission may instruct the staff to refer any matter to it for action." Thus, 

the MO&O is unclear whether the staff referred the matter to the Commissioners or whether the 

Commissioners instructed the staff to refer the matter to them. If the Commissioners, in fact, 

instructed the staff to refer the matter to them as indicated in footnote 3. the Commissioners have 

failed to explain why that instruction was given. That is, the Commissioners have failed to explain 

what is so important about this case which compelled the Commissioners to pull the March 30,2001 

Petition for Reconsidertition und Request,for Protection and related pleadings from the staff. Absent 

a reasoned explanation of what the Commission is doing, the referral action is arbitrary. Moreover, 

the Commissioners have not afforded Mr. Small the opportunity to comment upon whatever matter 

the Commissioners feel is so important that a non-routine decision making process is required in this 

case and Mr. Small's Due Process rights have been ~ io l a t ed .~  

3. It is an Unfair Surprise to Deny a Party the Opportunity to Present Its Whole Case 

8) The Commissioners' consideration as an application for review of a petition for 

reconsideration filed with the staff is an unusual event notwithstanding the fact that the procedure 

It is not Commission policy for the Commissioners to take matters from the staff to 
expedite channel allotment rulemaking proceedings nor is it Commission policy to take matters from 
the staff to expedite the construction of broadcast stations. Even if it were Commission policy to 
pull reconsideration pleadings from the staff for the purpose of expediting broadcast related 
proceedings, as of March 30, 2001, when Mr. Small filed the Petition for Reconsideration and 
Request for  Protection which was reviewed by the Commissioners as an application for review in 
the November 8,200 1 Memorandum Opinion andorder, the channel had alreadybeen allocated into 
the Atlanta Urbanized Area and WNNX was already operating at the relocated site within the City 
of Atlanta. See WNNX's license application bearing File No. BLH-20010109AAD ( W X  files 
for a station license for the City of Atlanta site). Accordingly, seeking to foster prompt institution 
of service could not have been the reason the Commissioners gave the referral instruction. 
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is authorized by the rules. Because it is not standard operating procedure for the Commissioners to 

rule on pleadings filed with the staff, it certainly is a “surprise” when the Commissioners pull 

pleadings from the staff and it certainly is “unfair” when that procedure prevents aparty from being 

able to present its whole case to the Commissioners. If the instant case presents issues which are of 

such import so as to require the decision making shortcut employed by the Commissioners, then the 

Commission must explain why those heretofore secret, but important, issues have not been 

highlighted and why Mr. Small is not entitled to address those critical issues. 

9) It is even more “surprising” and “unfair” to employ the decision making shortcut when 

the Commission fails to explain why it is employing the procedure, especially where the subject 

MU&U is not clear regarding whether the Commission considered the arguments contained in 

Section C ofMr. Small’s December 5,2001 Petition for  Reconsideration andMotion to Reopen the 

Record as well as related information filed in subsequent pleadings! Given the complete lack of 

explanation regarding why the case was referred to the Commissioners, the assertion in the MO&O, 

7 2 ,  that “applicants and petitioners cannot claim surprise or unfairness when the Commission 

invokes these procedures” is wholly arbitrary. The subject MU&U states that “contrary to Small’s 

wholly unsupported claim, the referral of a matter to the Commission pursuant to Section 1.106(a) 

[ 1.429(a)?] does not create an opportunity for the filing of an additional pleading or ‘supplement.”’ 

It seems reasonable to conclude that the Commission would not have discussed the “supplement” 

issue if the very same issues which would have been filed in the supplement were considered by the 

Commission via the December 5, 2001 Petition for  Reconsideration and Motion to Reopen the 

Page 10 of Mr. Small’s December 5, 2001 Petition for  Reconsideration and Motion to 
Reopen the Record is clear that the reason the record was to be reopened was to take evidence 
regarding the Commission’s comparison of two of WNNX’s relocation proposals while not 
considering the fact that WNNX has applied for a larger station class. The case does not need to be 
reopened to consider the applicability of Tuck because that matter was presented to the staff in Mr. 
Small’s August 31, 1998 Comnients und Counterproposal, at 2-3 and other pleadings. 
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RecorS and the Commission should clarify whether Mi-. Small is being denied an opportunity to 

present his full case to the Commissioners.” 

10) Moreover, if the Commissioners did not consider the arguments made in Section C of 

Mr. Small’s December 5,2002 Petitionfor Reconsideration and Motion to Reopen the Record the 

Commissioners should explain when Mr. Small should have presented his entire case to the 

Commissioners given the fact that the case was referred to the Commissioners and given the fact 

that Mi-. Small could not reargue to the staff in his March 30,2001 Petition forReconsiderution and 

Request for Protection matters which had already been argued and rejected by the staff’ See e.g., 

Amendment of Purt 95 of the Commission’s Rules to Provide Regulatory Flexibility in the 218-219 

MHz Service, Third Order on Reconsiderution of the Report and Order and Memorandum Opinion 

and Order, 2002 FCC LEXK 2253,lI 15, (FCC 2002) (FCC 02-130) (“the Commission does not 

grant reconsideration for the purpose of allowing a petitioner to reiterate arguments already 

See Mr. Small’s December 5,2001 Petitionfor Reconsideration andMotion to Reopen the 
Record, at 1 1 7 21 (discussion of urban relocation policy is presented “in addition to the arguments 
presented inMr. Small’s March 30,2001 Petition forReconsiderution andRequestforProtection.”). 

‘ The subject MO&O, 1 3, states that Mr. Small’s December 5, 2001 Petition for  
Reconsideration und Motion to Reopen the Record is “denied,”not “dismissed.” While this might 
indicate a merits determination of the issue, and issue which the Commission indicated could not 
be submitted v ia supplement, b ecause the record i n  this proceeding i s  unclear a s  t o  what the 
Commission is doing or why it is doing it, the public cannot presume to know what the Commission 
meant by the use of one single word rather than another word and clarification is required. 

’ The staff orders in this case, 15 FCC Rcd. 9971 (Alloc. Br. 2000) and 16 FCC Rcd. 341 1 
(Alloc. Br. 2001) , discuss the Tuck factors and apply them without ever ruling upon Mr. Small’s 
argument that the Notice ofProposedRulemaking, 13 FCC Rcd. 12738 7 6 (Alloc. Br. 1998) repeats 
WNNX’s incorrect argument that Tuck does not apply to this case. By claiming that WNNX’s 
proposal is “analogous” to a relocation to a relocation outside of an urbanized area, 16 FCC Rcd. 
341 1,16,  it appears that staff determined that Tuck does not apply to WNNX’s proposal because of 
the 45% coverage proposed by WNNX. However, there has been no direct ruling on the 
applicability of the Tuck test to the instant case, even though Mr. Small raised the issue in his initial 
Comments, at 2-3, and in his March 30, 2001 Petition for  Reconsideration and Request for 
Protection, at 7 1 8. The public is entitled to a clear ruling regarding whether the Tuck test applies 
in this case. Ifthe Tuck test does not apply, the Commission should explain why the staff devoted 
SO much ink to the topic because it is not at all clear from the Commission’s decisions. 
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presented."). Even the subject MO&O, 7 2 ,  states that "reconsideration is not available to reargue 

the relevance ofthis [the 1991 Eatonton and Sandy Springs] case."' 

11) There are at two problems with a procedure which denies Mr. Small the opportunity to 

present the arguments contained in Section C ofthe December 5,2001 Petitionfor Reconsideration 

and Motion to Reopen the Record. First, a ruling which prohibits Mr. Small from making the 

Section C arguments on the grounds that they should havebeen reargued in the March 30, 2001 

Petitionfor Reconsiderlition undRequestfor Protection changes, without prior notice or rulemaking, 

in violation of the Administrative Procedure Act, the long standing policy which disdains repetition 

of arguments in petitions for reconsideration. See Telecommunications Research & Action Ctr. v. 

FCC, 800 F.2d 1 181, 1 1  84 (D.C. Cir. 1986) ("when an agency undertakes to change or depart from 

existing policies, it must set forth and articulate a reasoned explanation for its departure from prior 

norms."). There was no notice that matters had to be reargued in a petition for reconsideration and 

implementing that rule in the middle ofthis proceeding violates the Administrative Procedure Act's 

notice and comment rulemaking requirements and violates Mr. Small's 5" Amendment Due Process 

rights by imposing new pleading rules after the pleadings had been filed. 

12) Second, such a ruling deprives Mr. Small of his Fifth Amendment right to due process 

by denying him the opportunity present material portions of his case to the Commissioners and 

denies him meaningful review of the staffs initial decision. The MO&O's finding, at paragraph 2, 

that Mr. Small's argument that he must be permitted an opportunity to present his entire case to the 

Commissioners is "wholly unsupported" is clearly erroneous. Mr. Small plainly argued, inter alia, 

that "absent an opportunity to present this information, Mr. Small's due process rights are violated." 

December 5,2001 Petition fovReco~lsiderotion andMoiion to Reopen theRecord, at 3 7 5; February 

' As explained in Section B.3 below, Mr. Small disagrees with the conclusion that his 
December 5,2001 Petitionfor Reconsiderution and Motion to Reopen the Record merely reargued 
matters which had already been addressed, 
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6,2002 Reply io Opposition to Petition for Reconsideration and Motion to Reopen the Record, at 

5 7 8. Moreover, Mr. Small argued that "notice and a meaningful opportunity to challenge the 

agency'sdecision are the essential elements of due process" citing ArnocoProd. Co. v. F y ,  118 F.3d 

812, 819 (D.C. Cir. 1997). February 6, 2002 Reply to Opposition to Petition for  Reconsideration 

und Motion to Reopen the Record, at 6 7 8. Clearly, the Commissioners err when finding that Mr. 

Small's position was "wholly unsupported." Instantly, there was no notice that the seldom used 

shortcut decision making procedure was going to be utilized, Mr. Small was not afforded any 

opportunity to file a supplement to present his entire case even though he specifically requested the 

opportunity, and Mr. Small was prohibited by long standing Commission rules and policy from 

repeating arguments in the March 30,2001 Petition for  Reconsideration and Request for  Protection 

filed with the staff. Given these circumstances, if Mr. Small's arguments found in Section C of his 

December 5,2001 Petitionfor Reconsirlerntion undMotion to Reopen the Record are not considered 

by the Commissioners, Mr. Small is denied a meaningful opportunity to present his case in violation 

of his due process rights. 

B. Criticism of Commission Reasoning is not "Frivolous" 

13) Mr. Small objects to the Commission's determination that Mr. Small's criticism ofthe 

Commission's first discussion of the 1991 Eutonron and Sandy Springs case was "fnvolous." 

MU&O, 11 2. Without reference to anyruleor case precedent, the Commission presents three reasons 

to support its "frivolous" finding, none of which supports the finding. As discussed below, it is 

standard administrative practice that litigants are required to raise issues with the Commission if the 

decision is contrary to their iuterests and that is all Mr. Small's December 5, 2001 Petitionfor 

Reconsideration rind Motion io Reopen the Record does. There is nothing remotely Frivolous in Mr. 

Small's request for relief. 
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1. Commission Precedent Does Not Have An Expiration Date 

14) The Commission explains that its first analysis ofthe 1991 Eafonton andSandy Springs 

case as contained in the November 8,2001 Meniorandum Opinion & Order is immune from critical 

examination because the case at issue is "ten-year[s] old." The age of the case merely means that 

it is precedent of long standing -- the age of a case discussed by the Commission does not somehow 

protect the Commission's discussion of the case and the Commission provides no authority in 

support of the proposition. The Commission has not previously ruled that its decisions are subject 

to some form of the doctrine of desuetude, that is, the Commission has never previously ruled that 

its orders have a limited shelf life. Adopting the doctrine in the middle of this case violates the 

Administrative Procedure Act's notice and comment requirements and violates Mr. Small's 5'h 

Amendment Due Process rights by retroactively imposing a new procedural rule for the purpose of 

ruling against Mr. Small's position after the pleadings had been filed. 

2. The 1991 "Staff Decision" Is A Commission Decision 

15) The Commission's "frivolous" determination attempts to minimize the import of the 

1991 Eafonton and SLincb Springs case by stating that the case is a "staff decision." MO&O, 1 2 .  

The Commission's determination that its first analysis ofthe 1991 Eafonton andSandy Springs case 

made in the November 8, 2001 Men~orandum Opinion and Order is immune from critical 

examination because the I991 Eutonfon arid Sundy Springs decision is merely a "staff decision" 

overlooks 47 C.F.R. 5 0.5(c) which provides that, with the exception ofreview, "actions taken under 

delegated authority have the same force and effect as actions taken by the Commission." See also 

47 U.S.C. $ 155(c)(3) ("any order, decision, report, or action made or taken pursuant to any such 

delegation, unless reviewed as provided in paragraph (4), shall have the same force and effect, and 

shall be made, evidenced, and enforced in the same manner, as orders, decisions, reports, or other 

actions of the Commission."); 47 C.F.R. 6 1.102(b) (actions taken pursuant to delegated authority 
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are effective upon release). The fact is, the 1991 Eatonton and Sandy Springs case is the law of the 

land and the decision is not entitled to less weight because it is a "staff decision" especially where 

the case has served as precedent for more than 10 years. 

3. Mr. Small's December 5,2001 Petition Did Not "Reargue" Relevance 

16) The Commission states that "reconsideration is not available to reargue the relevance" 

of the 1991 Eatonton (mi/ Snnt(y Springs decision. MU&U, 7 2. Mr. Small's December 5,  2001 

Petition f or R econsiileration a nd Motion t o  R eopen the  R ecord does not s eek t o  "reargue the 

relevance" ofthe 199 1 Eutonron und Sundy Springs decision. Until the Commissioners issued their 

November 8, 2001 Memorundum Opinion und Order, 16 FCC Rcd. 19857 (FCC 2001), the 

Commission had not discussed the 1991 Etrtonton and Sandy Springs decision in the instant 

proceeding. In the November 8, 2001 Memorandum Opinion and Order the Commissioners 

determined that the 1991 Eutonfon and Sandy Springs decision was relevant for the purpose of 

comparing WNNX's 1997 relocation proposal to the relocation proposal discussed in the 1991 

Eatonton and Sandy Springs decision.' 

17) Mr. Small's December 5,2001 Petition forReconsideration andMotion to Reopen the 

Record does not "reargue the relevance" of the 1991 Eatonton and Sandy Springs decision because 

the Commissioners themselves clearly determined that the case was relevant as evidenced by their 

reliance upon the case. The December 5,2001 Petition for  Reconsideration andMotion to Reopen 

the Record takes issue with the Commissioners' analysis of the 1991 Eatonton and Sandy Springs 

The Commission has not explained why the 1991 Eatonton and Sandy Springs case can 
be relevant for the purpose ofcomparing two of WNNX's Station WHMA relocation proposals, but 
not for other purposes such as demonstrating that the Tuck test is applicable when the transmitter 
and/or proposed city of license are to be located in an urbanized area, without regard to the proposed 
coverage area, and why it is not relevant to the issue ofwhether WNNX used the 1991 Eatonton and 
Sandy Springs decision as a blue print to manipulate the Commission's allocation rules to achieve 
something which had already been denied in contravention of the Commission's policy that it will 
not "blindly" apply is allocation rules to permit relocation into urbanized areas. 
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decision and a) faults the Commissioners for engaging in acomparative analysis of the two attempts 

to relocate Station WHMA from Anniston, AL to the City of Atlanta without discussing why such 

a comparison is not considered a technical manipulation of the rules to achieve relocation of a signal 

into the Atlanta Urbanized Area, b) argues that Commission's technical superiority discussion 

comparing the two WHMA proposals is not relevant to an urban relocation analysis, and c) argues 

that if the Commission wishes to compare the 1991 WHMA relocation proposal, the proper 

comparison is with WNNX's current intent to provide C2 service to the Atlanta Urbanized Area, as 

evidence by File No. BPH-200101 I2ABQ, rather than the C3 service specified in WNNX's 1997 

Petitionfor Rulemuking, and that the record should be reopened so that the comparisonmay be made 

upon proper evidence. See December 5,2001 Petitionfor Reconsideration and Motion to Reopen 

the Record, at 4-1 1. There is nothing repetitive or "frivolous" in any of this. Mr. Small is required 

to exhaust his administrative remedies before proceeding to the appeals court, if that becomes a 

necessary step, and Mr. Small is well within his rights to challenge new Commission reasoning 

which seeks to support the decision to grant W " X ' s  proposal over Mr. Small's. See e.g., MCZ 

Telecommunications Corporution v. FCC, 143 F.3d 606, 608 (D.C. Cir. 1998) (Commission's 

reasoning offered in a rulemaking found "plainly inadequate"). See also Petroleum Communi- 

cations, Inc. v. FCC, 22 F.3d 1164, 1172 (D.C. Cir. 1994) citing American Tel. & Tel Co. v. FCC, 

974 F.2d 1351, 1354 (D.C. Cir, 1992) ("where the agency has failed to provide a reasoned 

explanation, or where the record belies the agency's conclusion, we must undo its action."). 

18) Footnote 5 ofthe subject MO&O erroneously cites 47 C.F.R. 5 1.106(k)(3) in support 

of the proposition that a "ruling denying reconsideration may not be treated as modification of 

original order and therefore such ruling is not subject to further reconsideration." The correct citation 

appears to be 47 C.F.R. 5 1.429(i). However, the text of both provisions read to the effect that a 

petition for reconsideration of an order which has been previously denied on reconsideration "may 
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be dismissed by the staff as repetitious.”” Neither rule states that further reconsideration is 

prohibited” and footilote 5 incorrectly states that the Commission’s rules provide that a ”ruling 

denying reconsideration may not be treated as a modification of original order and therefore such 

ruling is not subject to further reconsideration.” Eachrule provides that further reconsideration may 

be sought, but that repetition is to be avoided. 

19) Because appellate litigation rules are stringent in that a claim may be dismissed by an 

appeals court if remedies have not been exhausted, while at the same time the exhaustion 

requirement is not crystal clear, see e.g. Time Wurner Entertainment Co., L.P. v. FCC, 12 CR 268 

144 F.3d 75, 81 n. 7 (D.C. Cir, 1998) (“given the apparent tension in our cases [regarding 

exhaustion], a prudent counsel when in doubt should seek reconsideration before the 

Commission.”),“ and because neither 5 I ,  106(k)(3) nor 5 1.429(i) on foreclose filing for 

reconsideration in the manner stated in footnote 5, and because the Commission often times 

lo When a pleading is dismissed as “repetitious” there is an indication that the Commission 
considers that nothing more need be said on the topic and that the available administrative remedies 
have been exhausted. When the Commission adds further substantive discussionin areconsideration 
order, especially where the discussion goes beyond the pleadings then under review, such as the 
Commission’s foray into the comparative analysis of WNNX’s 1991 and 1997 Station WHMA 
relocation proposals, there is an indication that an avenue for relief remains open on those aspects 
of the case and exploring those avenues is not “frivolous,” it is required practice. 

I ’  The Commission has, on countless occasions, considered petitions for reconsideration of 
orders which denied reconsideration. See e.g. Southern Communications Systems, Inc., 2001 FCC 
LEXIS 5538 n. I (FCC 2001) (FCC 01-298); Revision of the Commission’s Rules to Ensure 
Compatibility with Enhuticed 51 I Emergency Calling Systems, Fifth Memorandum Opinion and 
Order, 15 FCC Rcd. 22810 11 3 ,  6, 8 (FCC 2000); Interconnection and Resale Obligations 
Pertaining To Coninzerciul Mobile Radio Services, Order on Reconsideration of Memorandum 
Opinion and Order on Reconsideration, 15 FCC Rcd. 16221 7 4 (FCC 2000). 

In Time Wurner Entertuinment Co., L.P. v. FCC Judge Randolph, concurring in part and 
dissenting in part, writes that all perceived procedural and substantive errors must be brought to the 
Commission’s attention before litigation is filed in the court of appeals. 144 F.3d at 82-5. See also 
Omnipoinf Corporution v. FCC, 2 CR 816 78 F.3d 620, 635 (D.C. Cir. 1996) (“this Court has 
construed 3 405 to require that complainants give the FCC a ‘fair opportunity to pass on a legal or 
factual argument’ before coming to court.”). 
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considers further reconsideration petitions, filing for reconsideration of new Commission reasoning 

is appropriate in order to bring relevant legal and factual matters to the Commission’s attention.“ 

See e.g., M C I  Telecoininztific~itions C‘orporution v .  FCC, 143 F.3d 606, 608 (D.C. Cir. 1998) 

(Commission’s reasoning offered in a rulemaking found “plainly inadequate”). See also Petroleum 

Communications, Inc. v. FC’C, 22 F.3d 1164, 1 1  72 (D.C. Cir. 1994) citingAmerican Tel. & Tel Co. 

v. K C ‘ ,  974 F.2d 135 I ,  1354 (D.C. Cir. 1992) (“where the agency has failed to provide a reasoned 

explanation, or where the record belies the agency’s conclusion, we must undo its action.”) 

C. The Relevance of the 1991 Eatonton andSandy Springs Decision 
1. There Was No Prior Ruling On Relevance 

20) To the extent that the Commission’s statement that “reconsideration is not available to 

reargue the relevance of ’  the 1991 Eutonton und Sandy Springs decision, M 0 & 0 1 2 ,  can be read 

to indicate that the Commission had, at some earlier point in this proceeding, determined that the 

1991 Eatonton and Sundy Springs decision is not relevant to the instant proceeding and that Mr. 

Small’s December 5,200 I Petition for Reconsideration and Motion to Reopen the Record sought 

to argue against something which had already been decided, reconsideration is required. To be sure, 

until the Commission discussed the 199 1 Eutonlon und Sandy Springs decision in its November 8, 

2001 Memorandun? Opinion ut7d Order, the Commission had declined previous invitations to discuss 

the most important case cited in this rulemaking proceeding. On the other hand, the Commission 

never made a relevance ruling regarding the 1991 Eutonton and Sun[+ Springs decision. TO the 

l 3  To the extent that the Commission now interprets its rules to foreclose the filing of 
reconsideration petitions to challenge the reasoning found in a reconsideration order, meaning that 
a party could proceed to the court of appeals to raise factual and legal arguments which are not 
presented first to the Commission, the change to the long standing exhaustion requirement being 
made in the instant proceeding is without prior notice or rule making in violation of the 
Administrative Procedure Act and in violation of Mr. Small’s Sh Amendment Due Process rights 
by denial of the opportunity to present his case to the Commission. See Telecommunications 
Research &Action Ctr. v. FCC, 800 F.2d 1 18 1,1184 (D.C. Cir. 1986) (“when an agency undertakes 
to change or depart from existing policies, it must set forth and articulate areasoned explanation for 
its departure from prior norms.”). 
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extent that the subject MO&O indicates that the Commission’s prior silence constitutes an adverse 

ruling on relevance, the proposition is not supportable. 

2 1) Commission determinations must be made on the record. SeeMotor VehicleMfrs. Ass ’n 

ofUnitedStutes, Inc. v. Stute Farm Mut. Auto Ins. Co., 463 US.  29,43 (1983) (quotingBurlington 

TruckLines, Inc. v. United Stares, 371 U.S. 156, 168 (1962)) (anagencymust “examine therelevant 

data and articulate a satisfactory explanation for its action, including a ‘rational connection between 

the facts found and the choice made.”’). Moreover, the FCC may not argue positions in the court 

of appeals which are not contained within the order being reviewed. Trinity Broadcasting of 

Florida, Inc. v. FCC, 21 1 F.3d 618, 632 (D.C. Cir. 2000) citing SECv. Chenery, 318 US 80, 95 

(1943); Craceba Total Communications, Inc. v. FCC, 115 F.3d 1038,1041 (D.C. Cir. 1997) (“court 

must consider reasons given by agency in its order, not by agency counsel” in the appeals court). All 

that the public knows from the record of the instant rulemaking proceeding is that the Commission 

had failed, until its November 8, 2001 Memorundurn Opinion and Order, to discuss a case which 

is substantially similar to the one presented instantly and that the reason for that failure had not been 

previously provided until now when the Commission determines, erroneously, that Commission 

precedent may not be relied upon if it is 10 years old or if it is a staff order. 

2. There Is No Explanation For The Reversal of The Relevance Determination 

22) The Commission itself determined that the 1991 Eatonton and Sandy Springs decision 

was relevant by using it in the November 8,2001 Memorundurn Opinion and Order as support for 

the grant of WNNX’s rulemaking request. Apparently, Mr. Small’s criticism of the Commission’s 

analysis ofthe I99 I Emnron c ~ l S u n ~ &  Springs decision had some effect as the Commission now 

appears to write that the case is irrelevant to the matters presented instantly. However, the subject 

MU&Ocompletely fails to explain why the 199 I Eutonton and Sandy Springs case is now deemed 

irrelevant after having earlier decided that the case was relevant. The Commission is required to 
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explain why it is departing from a past practice and because it has not done so here, the 

Commission’s relevance determination is arbitrary. See Achernar Broadcasting Company v. FCC, 

62 F.3d 1441, 1448-49 (D.C. Cir. 1995) citing Greutev Boston Television Corp. v. FCC, 444 F.2d 

841, 851 (D.C. Cir. 1970), cwl .  denied, 403 U.S. 923 (1971) (“agency may not divert from prior 

policy without reasoned analysis”), 

3. WNNX Considers the 1991 Case Relevant to This Proceeding 
a. WNNX Dismissed the 1991 Anniston andSandy Springs Litigation to Proceed Instantly 

23) Footnote 4 of the MU&O provides the citation to the staffs 1991 Eatonfon and Sandy 

Springs decision, but the citation omits the subsequent history. By failing to consider the entire 

citation string the Commission misses a glaring example of why the 1991 Eatonfon and Sandy 

Springs decision is relevant to the instant case. The full citation string is Eatonfon and Sandy 

Springs, Georgiu. and Anniston urd Lineville, Alabama, 6 FCC Rcd. 6580 (1991), app. for rev. 

dismissed, 12 FCC Rcd. 8392 (1997), upp for rev. dismissed 13 FCC Rcd. 2104 (1998). At the time 

W ” X  filed its November 6, 1997 Petition for Rulemaking WNNX erroneously believed that it 

could maintain both rulemaking petitions on tile and offer the Commission a deal “that should the 

Commission adopt the changes requested in this Petition, WHMA agrees to withdraw the pending 

Application for Review and to have MM Docket No. 89-585 dismissed with prejudice.” WNNX’s 

November 6 ,  1997 Petition for  Rulemuking, at 1, W ” X  even stated that its 

purpose in filing the instant [the November 6, 19971 petition is to postpone any further 
review or litigation concerning M M  Docket No. 89-585 , . _ _  While WHMA certainlyprefers 
a favorable resolution of MM Docket No. 89-585 . . . . [Tlhe Commission should not assume 
that WHMA has abandoned the Sandy Springs proposal or has conceded in any way that 
there is a fatal deficiency in the pending proposal. 

W ” X ’ s  November 6, 1997 Petitionfor Rulemuking, at 3. 

24) The Commission’s 1998 dismissal of WNNX’s second application for review filed in 

its effort to relocate the Anniston station to the Atlanta Urbanized Area was prompted by WNNX’s 
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December 11, 1997 Request to Withdruw Applicationfor Review which was filed because WNNX 

could not maintain conflicting rulemaking proposals on file, that is, WNNX could not receive agrant 

of a license for the subject channel at Sandy Springs and also receive a license for the same channel 

at College Park where the transmitter for each station was to be located in the City of Atlanta. See 

Frederiksted, Virgin Islands and Cirlebru untl Curolinu, Puerto Rico, 10 FCC Rcd. 13627 7 2 (Alloc. 

Br. 1995) (filing of a subsequent conflicting rulemaking proposal constituted abandonment of the 

first rulemaking proposal); ef: I998 Biennial Regulutoty Review -- StreamliningofRadio Technical 

Rules in Parts 73 and 74 of the Conmission’s Rules, First Report and Order, 14 FCC Rcd. 5272 n.2 

(FCC 1998); 47 C.F.R. 5 73.35 18 (the Commission could not grant conflicting construction permit 

applications which proposed substantially similar engineering, but which proposed service to 

different cities). Ignoring the history of the effort to relocate Station WHMA into the Atlanta 

Urbanized Area has caused the Commission to overlook the interrelated nature of WNNX’s two 

relocation proposals and the interrelated nature of WNNX’s two proposals is not eliminated merely 

by lopping off the end of a citation string. 

b. WNNX Views The Two Relocation Proposals as “Substantially Similar” 

25) The contract submitted with the November 26,1996 WNNWSapphire Broadcasting, Inc. 

WHMA assignment application (File No. BALH-961118GM) provides that the seller ofthe station 

would receive a premium payment from WNNX ofbetween $10 million and $20 million if Station 

WHMA were moved to the Atlanta Urbanized Area, File No. BALH-961 118GM, Exhibit NO. 1, 

Asset Purchase Agreement, at 5 $2.4 (copy attached hereto). At the time File No. BALH-961118GM 

was tiled an application for review of the 1991 Eutonton und Sandy Springs decision was pending 

and WNNX assumed prosecution ofthat litigation. See e.g., WNNX’s November 6, 1997 Petition 

for Rulenzaking, at 3 (WNNX explains that on July 28, 1997 it submitted a further application for 



review in prosecution ofthe first proposal to move Station WHMA f r o m h i s t o n ,  AL to the Atlanta 

Urbanized Area). 

26) The contract between WNNX and Sapphire Broadcasting, Inc. submitted with File No. 

BALH-961118GM does not require that WNNX obtain a reversal of the 1991 Eutonton and Sandy 

Springs decision in order for Sapphire Broadcasting, Inc. to receive additional consideration. 5 2.4 

of the Asset Purchase Agreement W ” X  submitted in File No. BALH-961118GM provides that 

success is obtained if the Commission grants a “substantially similar” proposal compared to the one 

at Issue in the 1991 Eatoriton mid Sandy Springs decision. It cannot be doubted that WNNX and 

Sapphire Broadcasting, Inc. consider that WNNX’s 1997 Petition for Rulemaking presents a 

“substantially similar” Station WHMA relocation proposal to the one at issue in the 1991 Eufonfon 

and Sandy Springs case. 

27) From April through June 2002 Thomas Gammon, a media broker, acting on behalf of 

Sapphire Broadcasting, Inc. and its president Hoyt Goodrich, contacted both the undersigned counsel 

and Mr. Small numerous times. Mr. Gammon advised them that if Mr. Small continued to litigate 

matters in the instant rulemaking proceeding that Sapphire Broadcasting, Inc. would sue Mr. Small 

for $10 million. Mr. Gammon explained that the WNNXiSapphire Broadcasting, Inc. Asset 

Purchase Agreement requires the issuanceofa final order on the Station WHMA Anniston to Atlanta 

relocation “within six (6) years of the Closing Date” of the WNNWSapphire Broadcasting, Inc. 

transaction in order for Sapphire Broadcasting, Inc. to be eligible for the additional payment of $10- 

$20 million.“ See File No. BALH-961118GM, Exhibit No. 1, Asset Purchase Agreement, at 5 5 2.4 

l 4  Because Sapphire Broadcasting, lnc. and Hoyt Goodrich’s threat to sue Mr. Small is an 
event which occurred since the last time Mr. Small had an opportunity to present matters to the 
Commission, the issue is properlyraised at this time. 47 C.F.R. 5 1.429(b)(l). Moreover, until the 
threat was made, it was not evident that WNNX considered that its current Station WHMAproposal 
was “substantially similar” to the 1991 Station WHMA relocation proposal because WNNX 
previously represented to the Commission that “the only similarity between this and the previous 

(continued ...) 
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for the contract provision regarding this timing (copy attached hereto). It is believed that the closing 

of the WNNXiSapphire Broadcasting, Inc. transaction occurred on or about April 27, 1997. Thus, 

W ” X  must attempt to obtain a final order to relocate into the Atlanta Urbanized Area by April 27, 

2003 in order for Sapphire Broadcasting, Inc. and Hoyt Goodrich to receive the additional $10 

million payment.” 

28) Clearly the earlier proposal to relocate Station WHMA to the Atlanta Urbanized Area 

is relevant to the instant proceeding because WNNXiSapphire Broadcasting, Inc. consider that the 

two relocation proposals are “substantially similar” to trigger a $10 million payment to Sapphire. 

Because WNNX believes that the 1991 relocation proposal and its current relocation proposal are 

“substantially similar,” the Commission cannot conclude that they are so different that the 1991 

Eutonton and Sandy Springs decision is irrelevant to the instant proceeding.I6 Moreover, given the 

“(...continued) 
proposal is that the same station is involved.” WNNX’s September 15, 1998, Reply Comments, at 
2 7 1, It now appears that WNNX’s statement made in the Reply Comments was false when made 
and the Commission should determine whether this false statement disqualifies WNNX in view of 
long standing Commission policy which prohibits the making of false statements. 

I s  $ 5.5 of the WNNX/Sapphire Broadcasting Agreement, copy attached, provides that 
W ” X  “shall take such actions . . . to assure, complete and evidence the transactions provided for 
in this Agreement.” During the course of the instant rulemaking proceeding undersigned counsel 
and Mr. Small were unaware of this time line until Mr. Gammon included it as part of Hoyt 
Goodrich and Sapphire Broadcasting, Inc.’s threat of suit against Mr. Small. Mr. Small has 
previouslyrequested prompt and consolidated action in the interest of moving this proceeding along. 
See footnote 8 at page 3 of Mr. Small’s February 6 ,  2002 Reply to Opposition to Petition for  
Reconsideration and Motion to Reopen the Record (noting Mr. Small’s efforts to have FCC 
documents published to expedite the pleading cycles); see also id., at 5 1 7 (explaining that Mr. 
Small wanted an opportunity to supplement the March 30, 2001 Petition for  Reconsideration and 
Request for  Protection to obtain a consolidated order rather than multiple orders). Mr. Small has 
acted withoutknowledge ofcoodrich’s and Sapphire’sneeds andhecannot be faulted either forhow 
the administrative process works generally, nor for how this case has progressed specifically, nor for 
how this case affects a non-party to the proceeding. 

I(’ Mr. Gammon was the party behind the Station WHMA relocation proposal at issue in the 
1991 Eutonton arid Suntb Springs case. Mr. Gammon indicated that he took a real beating in that 
case and that he is looking to recoup some money via the instant Station WHMA relocation proposal. 

(continued.. .) 
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fact that WNNX’s two relocation proposals are substantially similar, the Commission is required to 

treat them similarly or adequately explain why different treatment is being provided, an explanation 

which is lacking instantly. Petroleum Connnunications, Inc. v. FCC, 22 F.3d 1164,1172 (D.C. Cir. 

1994) (the Commission must adequately explain why it is treating similar situations differently). 

29) The Commission haspreviouslyexplainedin theinstant proceeding that WNNXprevails 

instantly on the Tuck analysis, while in the 199 I Eatonton andSandy Springs the Tuckanalysis went 

against the Station WHMA relocation proposal. While Mr. Small continues to disagree with that 

conclusion because, ii7ter din,  the Commission has not attributed any weighting to the Tuck factors 

nor analyzed them correctly, that conclusion can be taken as agiven for the purposes ofthe following 

argument. Even if WNNX prevails on the Tuck test the Commission has not once indicated in the 

instant proceeding why WNNX’s 1997 rulemaking proposal does not constitute a technical 

manipulation of the Commission’s allocation rules to achieve something which was previously 

prohibited. The instant petition brings before the Commission new information, that is, the fact that 

it has become apparent that WNNX and Sapphire Broadcasting, Inc. consider WNNX’s 1997 

rulemakingpetition to be “substantiallysimi1ar”to the 1991 Station WHMA relocation proposal and 

the Commission must explain why WNNX’s effort to relocate Station WHMA into the Atlanta 

Urbanized Area using the 1991 Eutontor7 trnd Sandy Springs decision as a road map does not 

constitute a technical manipulation ofthe allocation rules to achieve something which isprohibited. 

30) The WNNX/Sapphire Broadcasting, Inc. Asset Purchase Agreement demonstrates that 

WNNX acquired Station WHMA for the purpose of relocating Station WHMA to the Atlanta 

urbanized area without regard to the ultimate location of the relocated Station WHMA, except that 

the location and coverage must be “substantially similar” to that proposed in the 1991 Station 

16(. . .continued) 
Clearly, the 1991 Eutonton cmd Sundy Springs is relevant regarding both legal and factual matters. 
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WHMA relocation proceeding. The WNNXISapphire Broadcasting, Inc. Asset Purchase Agreement 

further demonstrates that WNNX’s instant relocation proposal exists merely because WNNX felt 

it would be the most convenient method of achieving that objective. See WNNX’s November 6, 

1997 Petition for Rulernuking, at 3 7 4. The identity of the proposed community of license is not a 

concern under the WNNXiSapphire Broadcasting, Inc. Asset Purchase Agreement, the only concern 

is that the relocated Station WHMA be “substantially similar in population, square miles, and 

location” compared to the relocation proposal at issue in the 1991 Eatonton and Sandy Springs case. 

The designation of College Park as the proposed city of license was a mere matter of convenience 

in an effort to improve upon the failed 1991 Eutonton and Sandy Springs relocation proposal and 

a clear technical manipulation of the rules to achieve something which had been denied. 

D. Threatened Civil Action Against Mr. Small Is An Abuse of the Commission’s Processes 

3 1) While the basis of a suit by Hoyt Goodrich and Sapphire Broadcasting, Inc. against Mr. 

Small is not readily apparent because Mr. Small has no contractual relationship with either Sapphire 

Broadcasting, Inc. or Hoyt Goodrich, see @ @  3.3,3.8,4.3 ofthe Asset Purchase Agreement found in 

File No, BALH-961118GM (WNNX and Sapphire Broadcasting, Inc. represent and warrant that 

execution of the agreement does not give rise to a contractual breach or default and that the contract 

contains a complete list of contracts), it has long been Commission policy that it is a serious abuse 

of process to make threats to file a civil suit for the purpose of preventing the filing of information 

with the Commission. See Putrick Hetiry, 69 F.C.C.2d 1305, 1314 7 18 (FCC 1978). In Patrick 

Henvy the Commission designated a renewal applicant for hearing to determine, inter alia, whether 

the applicant abused the Commission’s processes “by attempting to coerce petitioners to deny by the 

threat, or actual filing, of retaliatory civil actions against petitioner.”” 

l 7  See also Kaye Smith Enterprises, 98 F.C.C.2d 675 716 (Rev. Bd. 1984) (“intimidation or 
harassment of witnesses requires threats of reprisals or some other unnecessary and abusive conduct 

(continued.. .) 
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32) The Commission has long held that “abuse of process is serious willful misconduct 

which directly threatens the integrity of the Commission’s licensing processes.” Trinity Broadeas- 

ring ofFlorida, fnc. ,  14 FCC Rcd. 13570 1 101 (FCC 1999) (license renewal application denied for 

abuse of process) citing Cliuvacter Qiulrficutions, 102 F.C.C.2d 1179, 1227-29 11 102-06 (FCC 

1 986). The Commission is required to discuss matters of decisional significance, see GreaterBoston 

Television Corp. v. FCC, 444 F.2d 841,850-53 (D.C. Cir. 1970), cert. denied, 403 U.S. 923 (1971) 

(the function of a reviewing court “is to assure that the agency has given reasoned consideration to 

all the material facts and issues”), and abuse ofprocess is clearlyamatter ofdecisional significance. 

33) When undersigned counsel informed Mr. Gammon that neither Sapphire Broadcasting, 

Inc. nor Hoyt Goodrich had any grounds to sue Mr. Small, Mr. Gammon responded that ‘’when 

people get backed into a comer they can do crazy things.” See Mr. Small’s attached Certification 

for a discussion of how the threat of civil action if litigation did not cease was presented by Mr. 

Gammon to Mr. Small, The fact that the threatened suit against Mr. Small would be baseless and 

apparently, based upon Mr. Gammon’s comment, the product of a mind which might not be 

functioning rationally given the necessity and the pressure of requiring a final Commission order in 

this proceeding, merely serves to highlight the retaliatory nature of the threat.I8 

17 (...continued) 
reasonably calculated to dissuade a witness from continuing his or her involvement in a 
proceeding.”); Humit Broadcusting Corp., 35 F.C.C.2d 94 (Rev. Bd. 1972) (“charges of attempted 
inducement, enticement, coercion, or other improper influence on Commission witnesses raise a 
serious and substantial public interest question.”); ChronicleBroadcasting Co., 19 F.C.C.2d 24079 
(Rev. Bd. 1969), rev. denied, 23 FCC 2d 162 (FCC 1970) (participation in a Commission proceeding 
does not open one up to “attempts to harass, intimidate, and coerce them to discontinue their 
involvement in the proceeding” by way of direct threat of “reprisal for his involvement in a 
Commission proceeding”). Mr. Gammon was advised on numerous occasions, by the undersigned 
and by Mr. Small, not to contact Mr. Small directly, yet he did so repeatedly. 

18 U.S.C. 5 1505 provides, in pertinent part, that in 

Whoever comptly, or by threats or force, or by any threatening letter or communication 
influences, obstructs, or impedes or endeavors to influence, obstruct, or impede the due and 

(continued ...) 
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34) It is difficult to believe that the esteemed counsel for WNNX had anything to do with 

the threats proffered by Mr. Gammon on behalf ofHoyt Goodrich and Sapphire Broadcasting, Inc.’’ 

However, given W ” X ’ s  continuing contractual relationship to Sapphire Broadcasting, Inc., 

undersigned counsel is compelled to request that WNNX respond and disclose any information it 

might have, including copies of any and all pertinent documents, about the threatened civil suit 

which threat sought to prevent Mr. Small from litigating his position in this case. Mr. Small has 

been litigating this case before the Commission for more than five years and it is absurd for a party 

to claim at this late date that Mr. Small’s actions are actionable. This is a very serious matter and 

the threats of severe civil liability made against Mr. Small if he proceeded to file documents in a 

I*(. . .continued) 
proper administration ofthe law under which any pending proceeding is being had before any 
department or agency of the United States, or the due and proper exercise of the power of 
inquiry under which any inquiry o r  investigation is being had by either House, or any 
committee of either House or anyjoint committee ofthe Congress- Shall be fined under this 
title or imprisoned not more than five years, or both. 

18 U.S.C. 5 1512(b) provides, in  pertinent part, that 
Whoever corruptly persuades another person, or attempts to do so, or engages in misleading 
conduct toward another person, with intent to -- (1) influence, delay, orprevent the testimony 
of any person in an official proceeding; (2) cause or induce any person to -- (A) withhold 
testimony, or withhold a record, document, or other object, from an official proceeding 
***shall be fined under this title or imprisoned not more than ten years, or both. 

18 U.S.C. 5 1515 defines “corrupt1y”as 
acting with an improper purpose, personally or by influencing another, including making a 
false or misleading statement, or withholding, concealing, altering, or destroying a document 
or other information. 

”) If finality is not achieved by April 27,2003, WNNX does not have to pay $10 million to 
Sapphire Broadcasting, Inc. under the Asset Sale Agreement and it would appear, on the surface 
anyway, that WNNX would not be in any hurry to speed the litigation along by way ofparticipating 
in a plan to threaten Mr. Small. On the other hand, it is possible that WNNX calculated that it could 
pay Mr. Gammon a sum smaller than $1 0 million by engaging Mr. Gammon to act in such amanner 
that Mr. Small would feel compelled to raise an issue with the Commission thereby adding time to 
the case resolution and thereby helping WNNX to avoid the $10 million payment to Sapphire 
Broadcasting, Inc. Of course, without an inquiry into WNNX’s knowledge of the facts and 
circumstances surrounding the threats proffered by Mr. Gammon, it is not possible to draw any 
conclusions at this time. 
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federal agency proceeding cannot be tolerated. Accordingly, if WNNX fails to respond, the 

Conmission must compel a response to examine the facts and circumstances surrounding the threats 

made against Mr. SmalL2" 

E. Conclusion 

35) This case got off on the wrong foot, and never regained its balance, when the rulemaking 

notice at paragraph 6 incorrectly indicated that the Tuck test does not apply to WNNX's proposal. 

The case stayed on the wrong foot when the staffs initial order in this case failed to address a single 

one of' Mr. Small's Tuck related comments, including Mr. Small's argument that Tuck applies 

because WNNX is placing the transmitter in the Atlanta Urbanized Area. Still leading with the 

wrong foot, the stafferred by ruling that WNNX's relocation proposal was "analogous" to a situation 

in which astation is to be located outside of an urbanized area and that the Atlanta-Hartsfield Airport 

is not a relevant to an economic analysis in this case because no one lives there. Still stumbling the 

Commission next utilized its decision making process in a manner designed to prevent Mr. Small 

frompresenting his whole case to the Commissioners. Last, the Commissioners have now ruled that 

case precedent is not entitled to consideration if it is a "staff' decision, or if it is "ten year[s] old," 

and that Mr. Small may not timely contest the reasoning and conclusion published in an order. 

36) The Commission's determination that the Commission may use its procedural rules and 

its decision making processes to deny Mr. Small the opportunity to present his whole case is clearly 

erroneous and the finding of Mr. Small's criticism ofthe Commission's first discussion ofthe 1991 

2o Just as this pleading was being finalized for filing Mr. Small received notice of a civil 
complaint filed against him by Bridge Capital Investors II and it is believed that Hoyt Goodrich is 
a principal of that entity. There has been insufficient time to review that complaint to include 
discussion of it in this pleading and Mr. Small may seek leave to supplement this pleading after he 
has had an opportunity to fully review the complaint. It is noted that Bridge Capital Investors II is 
not a party to the WNNXiSapphire Asset Purchase Agreement, nor does Bridge Capital Investors 
I1 have a contract with Mr. Small and it appears that Hoyt Goodrich has filed a retaliatory action 
which is intended to obstruct the instant proceeding. 
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Eafonron unci Sandy Springs case as “frivolous” is plainly wrong. Additionally, Mr. Small has 

previously argued that the 1991 Etrtonton and Strndy Springs decision is relevant for instructing that 

the Tuck analysis applies to proposals which propose a transmitter within the City of Atlanta 

regardless of the percentage of coverage of the urbanized area and that the Tuck test applies when 

the communityof license is located within the urbanized area. Mr. Small also argued that the 1991 

Eatonton Sandy Springs decision should be the starting point of any analysis considering WNNX’s 

proposal to relocate Station WHMA to the Atlanta Urbanized Area. 

37) In a reasoned decision the Commission is required to consider material matters which 

are brought to its attention. Achernar Broadcasting Company v. FCC, 62 F.3d 1441, 1447 (D.C. 

Cir. 1995). The Commission’s finding of irrclcvance regarding the 1991 Eatonton and Sandy 

Springs case which sought to relocate WHMA from the same location to the same urbanized area, 

where the first relocation proposal was dismissed by WNNX for its own litigating convenience to 

pursue the proposal thus far granted by the Commission, and where WNNX considers the second 

proposal to be “substantially equivalent” to its first, and preferred, proposal, seems to Mr. Small to 

be a mind boggling error of a magnitude not seen since the Zeppelin Company included a smoking 

lounge and doped the skin of the Hindenburg with the chemical components ofrocket fuel or perhaps 

since the Titanic’s captain gave the “full speed” ahead order in a North Atlantic iceberg field. 

Finally, the Commission must investigate whether WNNX had any role in the threats made by Hoyt 

Goodrich and Sapphire Broadcasting, Inc., through Mr. Gammon, because the threats were 

calculated to prevent Mr. Small from presenting information to the Commission in this proceeding 

and the threats constitute a serious abuse of the Commission’s processes. 

38) A reasoned decision in this case would come to terms with, inter alia, the 1991 Eatonton 

andSandy Sprirzgs case, the applicability ofthe Tuck test to this case, the misapplication of the Tuck 

factors to the facts of the case, the continuing failure to provide a weighting of the various Tuck 
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factors, the failure to apply a sliding scale on the quantum of evidence required to show economic 

interdependence where the proposed city of license is located within the urbanized area and closely 

proximate to, and much smaller than, the central city ofthe urbanized area, the fact that at the outset 

of the proceeding WNNX relied upon the City of Atlanta’s Atlanta-Hartsfield International Airport, 

located in College Park and occupying 60% of the land area of College Park, as a key factor 

purportedly demonstrating thc economic independence of College Park from the Atlanta Urbanized 

Area, and the exclusion of the Atlanta-Hartsfield Airport from the economic analysis on the most 

dubious ground that nobody resides at the airport. That is, the decision in this case should be based 

upon the facts and not focus upon trying to knock Mr. Small out ofthe proceeding by a) ignoring Mr. 

Small’s presentations of material matters over the course of several years, b) by using a decision 

making process which is designed to limit Mr. Small’s ability to present his case to the 

Commissioners, or c) by indicating that Mr. Small is not entitled, unlike everyone else, to argue 

against the substance of Commission orders. From the beginning, and to date, Mr. Small has not 

been fairly treated in this proceeding. However, through the exhaustion of administrative remedies, 

Mr. Small remains hopeful that the Commission will begin looking at this case with the critical, 

reasoned eye required by law 

WHEREFORE, in view of the information presented herein and in the earlier submitted 

documents, it is respectfully submitted that reconsideration is warranted and that Mr. Small’s 

proposal be granted 

Hill & Welch 
1330 New Hampshire Ave., N.W. # I  13 
Washington, D.C. 20036 
(202) 775-0070 
(202) 775-9026 (FAX) 
welchlaw@earthlink.net 
September 3,2002 

Respectfully submitted, 
PRESTON W. SMALL 

His Attorney 

mailto:welchlaw@earthlink.net


,ASSET PCiRCH.4 SE AGRE E m  

THIS ACREEblENT is made and entered into as of ~ & c / ~ ' ~ r ; , ~  ( . 1996 by and bet\veen 

SAPPHIRE BROADCASTISG, ISC., a Delaware corporation ("Sciler"), 2nd SUSQUEH,\y+, 

RADIO CORP.. 3 Pennsylvsiia corporztion ("Buyer"). 

W I T N E S S E T H: 

\i'HERE.\S, Seller is !he licensee cf. m d  ou'ns and operates, .\N Radio Stztion 

\i-H\I.\-.4hl and F\I Radio Sizticn \I'HLI.4-FX~f ("Stations"), which are currently licensed to 

.arL~is:c,n, .\labma; and 

\i'HERE.\S, Seller Issires io sell: zssign, transfer n d  deli\.er, and h y e r  desires to 

ptxc!i:rce, certain assets used or useful in i!x operation of the Stations under the t e rns  2nd scbject 

13 :?.e ;:r.ditions set fonh in ::,is .\g?eexe:;t; 

SO\", THEREFORE. in consideration of the mr:ucI promists m d  :3Ven7?n?:3 5 c ? h  

. .  I. 
coz;3jr.?d. the pznies. in:rnc:ng to be ?eg21!y Sound, hereby agree zs follo:~.~: 

.ARTICLE 1 

TRASVSFER OF ASSETS 

1.1 Transfer of Assets. Upon the terns and subject to the conditions contained 

hersi?. on the Closing Date (2s defined in .*ic!e 8). Sellsr shall I rzs fer  to Buyer, by 

insrx-.cnts c f  trmsfe: zqd ccn\.eyznce : e w d ~ l y  :ccept?bIe to cc-nsel fi ;  Bu!,er 2nd co?ccsel 

for Seller, and Buyer shall purchase from Seller, to the extent permined by law, all of Seller's 

righr. rirle and interest in the .Assets (as defined below), free and clear of any and all liens, 

encuxkr-xes,  claims, charges or other liabilities except as othenvise stated herein. The term 

".?issi.is~' shall mean all of the ioliowing property of Seller used or useful to the business or 

operation o f  the Stations: 



2.3 Balance of Purc hase Price. At the Closing, in addition to the Escrow Deposit to  

be delivered to Seller by the Escro\v .\gent pursuact to Section 2.2 hereof. Buyer shall deliver to 

StI1c.r by \\ire transfer p3),3bje in  inirnediscly a\.ailable funds the 3gfregz:e zniount of Fowc.:n 

liillic? Three Hundred Thousmd Dollars (SI1,>00,0@0), 

2.4 .Addi:innal Pzymenr. In the event the Federal CorL~:unic3tians ComniissiGn 

("FCC'') grants 3 Construction Permit ("C?") \viihcut any "material.3dverce conditions" (2s 

hcreixksr  defined in rhis Section 2.1) IO \iHll.A-FM for a locziion that \vi11 provide co\.ence - 

sr'csrmtially sirnilv in popr!ztion, sqczre %ies zrd locsiion IO ihzt shonn on Schedule 2.4. 

\\hich CP grant has become a F ind  Order (2s defirsd in Section 5.4(d)): B-!.er \ \ i l l  pay to Seller. 

upi.2 profran !est zuihority or six (6) mc;.!hs from ;be d:!e the CP ZEnt h~ btxome 3 Fix?! 

@:?c:. .,\ :>:chz\,tr occus soc:sr. 2- 2-cur.1. in ad2i:ion ia i!:2 zzc::.t s?t f ~ n h  in Sec;ion 1. i :  ?j 

;̂ s: 1 a'.'. 5: 

5 
i 

. .  

(3) If the C? is for a C l m  C-1 FXl faciiiiy or greater the mount  \vi11 be 

T\\sn;y \lillion Dol l~rs  (S20.000,OOO); 

(b) If the C? is for a C I s s  C-2 Fkl facility, rhe amount \vi11 be Thineen 

\li:lion Dollzrs (Sl::OO@,OO?); 

(c) if the C? is for a C l s s  C-5 fxility or I.elow: !:$e ZTcunt will be Ten 

Liillion Dollars (S 10,000,000). 

.L\ddirional consideration as set fonh in a, b, or c zbove shall only be due and owing by 

Bu! er 

B q e r  s h d l  h3ve the right to txnsfer or assign the Srxions and to hz\.e such transferee c.r 

Zssignse assume The obligations set fonh in ;his Section. If the FCC does rot appro\'e any 

relocation of WHMA-FM to a location meeting the criteria of this Section 2.4, no additional 

payment is due Seller. 

Seller if BEyer o b t i i x  ihe Final Order for 3 CP \\iihin six (6) !.exs of the Closing Date. 

10.24'96 I ro?$lcf2l comman'.rnrdi~ktf'.u hrna.r3m 
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affecting the enforcement of creditors' rights or rcnicdies generally, and subject, as to 

enforceability, to general principles of equity (regardless of \vhether enforcement is sOuC1lt  I in a 

F:oc&in? in equity or at law). 

3.3 .Absence o f  Conflicts. Except as set foEh on Schedule 3 ? or Schedule 7.9, the 

execuiion and delivery of, 2nd the performance of its oblig3iions u r d e r  ihis Agreement by Sel ler  

2nd h e  consummation by S:ller of the trznsactions coEiemplated h m b y :  

(a) Do not (\viih or Lviihout the givin: of notice or &e passage of rims or both) 

\.iolc:e or result in ihe crearicn of 2ny lien on any of  ih: .Assets under m y  provision of 1 3 ~ .  rule 

or regulation or any order, j i d p e n t ,  injunction, decree or ruling applicable to Seller: - . 
(b) 

P f f - . , ~ ! t  or ei\.e - rice :o 3 right of teminzrion 1 d e r  S?:!c. ;mc!es of !::xporxicn c'r prs3i:nt 13 

r ~ y  r r~rsr iz l  con;rxr or oiher instrument :a \\.hi& Seller is 2 pmy  cr t-y \vhich any o i ~ l i c  .4sstis 

n a y  be bound, or result in 2 : ~  creaion ofzqy lien upon any of the Asse ts .  

Do nor conflict or Ttszlt in a brerch or !erminxii.n of. or consiitu;e a 

I L - , . -  ' 

3.4 Go\errmen~:i Consent? and Cements of Third Panies. Except for the required 

ccnccnt o f  the FCC \virh res;sct I O  ihe Licenses and 2s set fonh on 5chedulz 3 .1  or Sche???le 

1. :he esecuiioa m d  & ! ; v e q  of, and :he performzxe of Stl\er 's ctlig2:ions under h i s  

.Agreement and Seller's consunmztion of ;:;e trmsacri~;.~ conremp1c:ed hereby do not require the 

comrnt, \vaiver, approval, pennit, license, clearance or auihonzation of, or any decluation or 

filing \vi&, any court or pubiic agency or orher auihoriiy, or the c o n s m  of any person under any 

ariesxent,  - arrangement or cornmirment of my nature i\.hich Seller is a ;my IO or bound by or 

whic:7 the .Assets u e  bound 5y or subject to, the failure of lvhich to 051:in \vould have a a ~ ~ t e r i z l  

ad\'s:se effect on the oper3iion of the Stations. 



proprny licenses have been properly recorded in the appropriate public recording offices. 

3 . S  Contracts. 

(a) Wiih respect to the Contracts. Schedule 1 .  l ldl  sets fonh an ~ C C U T ~ ~ C  2nd 

con-;!i.ie list of all zmendmnis, nodificztions and su;plenients thereto by n,hich the Staiions or 

the Assets =e bound, esce;; (,A) e2ch coniract (including m d e  agreements) for the sale of time 

~t the Stations, and (B) con;racts \nhich 3ie czncelahle by Seller or.its assignee iviihout breach or 

pS!X\iy on  not more ihan S i s i ?  (60) days notice. Complete and correct copies of 211 of the \\Tinen 

Cen:r3cts except for h o s e  in (.A) nbo\.e, including all amendments, modific3tions and 

scplements  thereto, have i t en  de!ivered :o Buyer. -_ -. 
(b) To t t  best of 5ciler's ho\vled:e. (i) each Contract is legal, valid and 

exFcxeable agaifisr Sc!ler in c c c c r k n c e  \v!th its !ems; ( i i )  neiiher Seller nor any other p z y  

ths;s:e, is in maieri~l  b;ezch ofor in materid dcf3ElI u n d t r  any Cc~rract;  2nd (iii) there IES net 

cccczed an)' e\'ent which: r3sr ;kt gi\.ing of notice or the lapse cirime or both, \vould conr:iluie 

a 3Z:erizl default under or xwlt in h e  m~:erizl b e x h  of 2.)' Con'Jact. 

. .  

(c) Schet:!s I . i ( d )  indicates for each Conrracr listed thsreon whether coxent  

or 2;>10\.3l by any p s y  ihere!o !E xqcired thereunder for consurr.;n3rion of the transactions 

ccnienplated hereby. 

3.9 J.itigation. E nvirovmenial Complian ce and Complian ce wi th  Law. 

(a) LjtiGsLion. To the best of Seller's kno\vledge, except as described on 

Sche.'ule 3.9, (i)  there are ns clair.s, investigations, aclions! suits cr x!rniEistrali\.e, zrbi:r~ion or 

otter proceedings pending cr ihresened against Seller lvhich \vocld, individually or in rhe 

aggregate if adversely determined, have a material ad\.erse effect on the financial condition cr the 

operalion of the Stations or which Ivould give any third pany the right to enjoin the transactions 

contemplated by this Agreement, ( i i )  he re  is no basis for any claim, investigation. action, suit or 

13 
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been set forth in this Agreement or any Schedule or certificate attached hereto which was 

prepared by Seller or delivered by Seller pursuant to this .Agreement. 

ARTICLE 1 

BUYER'S R E P R E  SES:T.ATION ,AYD WARR4YTIES 

Buyer hereby represenis m d  \\.2rraniS to Seller as ioiiow: 

4.1 Oroanization 2nd Standin:. B q e r  is a copraiion.d,uly organized, validly 

existing 2nd in good standi:&! under ths h v s  of the State of P e ~ s y l v m i a  2nd has ful l  and 

con:;!rrs authority to enter ::IO and pe;form this .Agreement. Buyer has the authority to oun cr 

lezss its properties and to c ~ z y  on its bcsiners as it is now being conducted and as it will be 

ccnduc:cd at the Closing. 
--. .. 

4.2 .Ai!;hnrizZiio? c d  Bindin? Fffect o f  .Irre:Tcnt. Buj-er's s\;.co:i@n ~ .?d  deli\.cr.. 

of, zzd ihs perfcimance of iis 0bjiga:ior.s cr.der this Azreement 2nd 15s cor.swnz:?:icn by Bc).:: 

o f t b e  mnsactions con:e-;!aed hereby, havs been duly eurhorized and appro\.ed by a11 

necessary corporaie m i o n  cn the pan of Buyer. Buyer h s  the corporate pO\\.U and co;;?orate 

z;ihcrity to execuie, deliver 2nd perform its obligsrions cnder  this Agreement and 10 

ci7nsummxe 15s trmsscriox hereby c c n r e m ~ l ~ t s d .  This .Agreement consti?utes the Ieg21, 

binding and valid obligation of Buyer enforce2bIe ga ins t  it in zccordmcs :\.i;h ils t e r n s ?  s u k j e : ~  

to applicable b m h p t c y ,  insolvency, reorgmizziion, morztcrium and s imilu la\vs affecting t he  

enforcement of creditors' rights or remedies generally, and subject, as to eniorceability, 10 

- r e n e r d  principls of equity (:egxdless of \\herher enforcsment is sought in s proceeding in 

equity or at law). 

4.3 Absence o f  Conflicts. Buyer's execution m d  delivery of. and the performance cf 

its obliptions under this Agreement by Buyer and the ccnsummation by Buyer of rhe 

trmsaciions contemplated hereby: 



(a) Do not (\r.ilh or without the giving of.no&e or the passage of time or both) 

I iol;i!s (or result in the crexion of any claim, lien, charge or encumbrance on any of the asscrs or 

propc'riies of Buyer under) 2riy provision of law, rule or resulation or any oider, judgment. 

initiniiion, decrse or rd ing  ippliczble to Buyer in ar,y mafiner which \\.wid have a materid 

ad\.erss effect on the assets, 'business, operation or f i n m e i d  condiiion or results of operatiom o i  

B-!.sr. or on the ability of B.qer 10 5dfiIl its obligations under this..Agreement and consummate 

rhc ixnsactions contemplatsd by this .Aysement; 

(b) Do nst  (\viih or wiihout the giving cfnotice or rhe ;?sage of time or borh) 

ccnfiict {vith or result in a h - x h  or iermifiation of, or constitute a default cr gi1.e rise to a rif!.t 

of  temiination or accelereticn under the corporzte c h x x  CT b;:-I2:vs of Buyer or any a g r e r z ~ , ! .  

cpmniinent or orhsr instruzmt n k i c h  Bcyer is a p z ~ y  io P r  t o z n i  t>. cr 5y which iny c i  is 

2sss:s cr properties m y  bs b c n d .  

-_ .. 

2.4 Gowmmsn; Consents 2nd Consents of TnirJ Pmi::. E s c ~ ? ~  for the required 

ccnsrnt of rhe FCC and the consent of Buyer's lenders. Bu!-er's esecution and delivery of! 2nd 

performince of irs o'c1igrricr.i d e r  lhjs .S_rrecmenr i nJ  i h t  consummaion by B q e r  of the 

!:;ns?ctions COntemplzted h?::ty. do not require [!?e CCT.S~T.I ,  vai\.er. a;provzI, pemdt, 1!cerX. 

c!:?rince or authorizztion of, or zr:y declaration of fi1ir.g \vi;h. any court or p b l i c  agency or 

other authority, or the conser.1 of m y  person under any agreement, arrangement or comrnifrnent 

of any nature to which Buyer is a party or by which i t  is bound. 

. .  

4.5 Broker's or F i ~ j r r ' s  Fees. Orher ihan LZQ ?atrick, no zgszt. broker, invesxxnt 

brnker or other person or fim acting on behalf of or under rhe aurhority of BiJyer or any affiliate 

of B q e r  is or \vi11 be entitled IO any broker's or finder's fee or any other commission or sin:iirr 

fee, directly or indirectly, in connection \virh the transaciicTis contempla~ed by this Agreement. 



of m y  party hereto to consunmate the trmsactions contemplated by ihis Agreement, Buyer and 

Seller shall use its or heir  good fairh effens to cure the same as espediliously 3s possible; and 

if the  FCC Consent cont3ins m y  materially adw.ce  condition. the FXIY id) 

upon \\hich that condiiion is imposed sh331 use its bcst, diligent and good fziih effons to remo\'e 

rh: s3me before the Closing Date; pro\ idcj that, as :a m y  such condition that is a condition IO 

Seller's continued opcztion cf the Staljons, Seller shdl u e  its commercially ie3son~hle efforts 

to comply there\viih 

The term "FCC Co?.r:nt" shall me:? an order issued by the FCC consenting IO the 

acquisition by Buyer ofrhe Srstion. The !?XI "Find Order" shall mean an FCC order xhich is 

net :e\.ersed, sr2yed. e-join-?. set zside. xnd!led or suspended and uith respect to which no 

rine!y filed request fcr adi?.ir.is;rstive cr j,:?icid ie\.ie\vl reconsider-ticn or stzy is pendi?!?. and 

2s to \vl?.ich :be iims f i r  !jli:; zny such i e i x s t ,  or for the FCC to sei zsl2e l:s order on i rs  C ~ T I  

morian. h3s expired. 

5 , 

5.5 Funher .4c.cic:znce. Afier k e  Closing of ;his Agreemenr, Bcyer and Seller sh! l  

l i k e  such actions and properly execute 2nd de!i\.er such funher instmxenis as, in the rexor.ab!e 

o;:r.!on of co-nsel for Buyei  c?r Seller, 2s :be czse in-y 5:. may be necessa? or desiizh!e I O  

~ S S L X .  com?lete and evidence the timsxtions prwided for in this A g t t m e n t .  

. .  

,ARTICLE 6 

v y S IT1 U . .  , 

The obligation of Bryer to consupmate the rrmsactions contex2lated by this .Agreement 

is subject to satisfacticn, on cr before the Closing Date. of each of rhe follo\ving condhions. any 

or .!I of which Buyer  sha!l haye the right to \vaive at its sole option and risk: 

6.1 E-. ,411 representations and \yamanties of Seller 

shall be true and correct in a11 maierial respects on and as of the Closing Date. 

r ~ c c r F ' , I ~ ~ ~ I ' ~ c o m ~ n o n . m r d i ~ ~ ~ r c ! u L m ~ s ~ ~  ' I0)::.'96 
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. 

15.1 3 -. This Agreement may be executed in any number of counterpans, 

and by either party on separate counterparis, each of Lvhich shall be deemed an original, but all of 

Lvhich together shall constitute one and the same instrument. 

. .  
15.11 Schedu.es 1 E&ts: Recordiu . Unless othemise specified herein, each 

Schedule and Exhibit referred to in this Agreement is anached hereto, and each such Schedule 

a d  Exhibit is hereby incorporated by reference and made a part hereof as if fully set forth herein. 

To h e  extent pernixed by r5e FCC, the Schedules shall not be filed with the FCC or othemise 

disclosed or made public. 

IN WTn'ESS \VHEREOF, each of the parties has cased this Agreement to be executed as 
-< 

of h e  date first written abo1.e. 

SAPPHlRE BROXDCASTb'G, INC. 



CERTIFICATE OF SERVICE 

1 hereby certify that I have this 3rd day of September 2002 served a copy of the foregoing 
PETITION FOR RECONSIDERATION AND SECOND MOTION TO REOPEN THE RECORD 
by First-class United States mail, postage prepaid, upon the following: 

Mark N. Lipp 
Shook, Hardy and Bacon 
600 14'h Street, N.W. Suite 800 
Washington, D.C. 20005-2004 

Kathy Archer, Vice President 
CapStar Broadcasting Partners 
600 Congress Avenue # I400 
Austin, TX 78701 

Joan Reynolds 
Brantley Broadcast Associates 
415 North College Street 
Grcenville, AL 36037 

James R. Bayes 
Wiley, Rein &Fielding 
1776 K Street, N. W. 
Washington, D.C. 20006 

Kevin F. Reed 
Dow Lohnes & Albertson PLLC 
1200 New Hampshire Ave., N.W. #800 
Washington, D.C. 20036 

Erwin G. Krasnow 
Vemer Liipfert Bemhard McPherson and Hand 
901 l S h  Street, N.W. 
Washington, D.C. 20005 
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