October 7, 2002
Michael K. Powell
Chairman
Federal Communications Commission
The Portals
445 12th Street, S.W.
Washington, DC 20554
W. Kenneth Ferree
Bureau Chief
Media Bureau
Federal Communications Commission
The Portals
445 12th Street, S.W.
Washington, DC 20554

Re:

Ex Parte Notice - Consolidated Application of EchoStar
Communications Corporation, General Motors Corporation an
Hughes :Electronics Corporation for Authority to Transfer Cont 01,
CS Docket No. 01-348

Dear Chairman Powell and Mr. Ferree:
As you know, in this proceeding the Commission has before it the proposed merger of
EchoStar Communications Corporation ("EchoStar") and Hughes Electronics Corp ration
("Hughes" and collectively, the "Applicants"). As the Commission approaches the ompletion
of its consideration of the merits and processing of the applications that would effe uate the
merger, the Applicants respectfully request the Commission expeditiously to consi rtwo
additional matters of process - take into account the unfolding Department of Justic ("DOJ")
antitrust review process and hold an en banc hearing or public forum, consistent wi its practice
for complex and important mergers such as this.
First, the Applicants request that, in ruling on the merger, the Commission c nsider any
actions taken on the merger by the DOJ, which is concurrently reviewing the transa tion from an
antitrust perspective. This past Thursday and I~riday, DOJ took the deposition of E hoStar's
Chairman and Chief Executive Officer, Charles Ergen. DOJ has requested addition I time of
deposition for Mr. Ergen and EchoStar has agreed to that request even though a dat has not yet
been scheduled. The Applicants have agreed with DOlan a schedule for discussin ,among
other things, the possibility of "major revisions" to the transaction that will go beyo d remedies
heretofore presented by the Applicants such as national pricing. This schedule incl des a
meeting with the Assistant Attorney General and his senior staff set for October 28, 2002. As
part of that schedule, the parties are in the process of preparing structural remedy p posals that
will be submitted to DOl prior to the October 28, 2002 meeting to address areas of oncem
expressed by DOJ.
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The Commission has found in many merger proceedings that its broader pu lic interest
standard is best served by considering the antitrust agency's formal determinations regarding the
proposed merger and proposed remedies before acting. Indeed, this has been for m ny years the
Commission's normal practice with high profile mergers of this type, "since the fac ual basis for
the FCC's review of whether a license transfer is in the public interest may be affec ed by the
antitrust agency's determinations."l Moreover, the Commission's timeline for con idering
complex mergers of this kind contemplates precisely what the Applicants are reque ting here the receipt by the Commission of information about "major revisions" to the transa tion "as a
result of action by other agencies" prior to Commission action. 2 Therefore, the Ap licants
request that, consistent with past practice, the <=ommission await completion of DO's factgathering and negotiations with the parties, an(i similar discussions between the pa ies and the
Commission, prior to acting in this proceeding.
Second, in order to aid in the Commission's final deliberations, the Applica ts request a
final, expedited en bane hearing or public forum on the merits of the merger, given he current
state of the record in this proceeding. Such a process is consistent with the Commi sion's
timeline for consideration of such mergers. 3 A.n en bane hearing is also consistent ith past
Commission practice in other major merger cases involving complex or difficult iss es (e.g.,
AOUTime Warner, SBC/Ameritech, Bell Atlantic/GTE, AT&T/TCI, WorldCornlS rint,
AT&T/Media One).4 As the Commission has observed:
A public forum has proven a useful process in complex cases to allow a full r public
discussion of the issues. It provides an opportunity for give and take among he

See Letter from Christopher J. Wright, General Counsel, FCC to Arthur H. arding,
counsel for Time Warner, et al., CS Docket No. 00-30 (dated Oct. 11,2000)
2

See FCC web site at http://www.jcc.gov/transaction/timeline.html ("Propose Timeline
for Consideration of Applications for Transfers or Assignments of Licenses r Requests
for Authorizations Relating to Complex Mergers").

3

That timeline contemplates an en bane hearing at Day 130, after the Applica ts have
advised the Commission at Day 110 of "action by other agencies." See FC web site at
http://www.jcc.gov/transaction/timeline.htnll. As explained above, the DOl review
process has not lnatured to the stage where the Applicants could so advise t e
Commission at !)ay 110.
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See Letter from Christopher J. Wright, General Counsel, FCC to Arthur H. arding,
counsel for Time Warner, et al., CS Docket No. 00-30 (dated Oct. 11,2000)
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Commission, the applicants, and other interested parties that in some cases c nnot be
efficiently duplicated in the written pleadings or ex parte processes. 5
The above observation is particularly alJt in this case where discussions wit the DOJ are
ongoing. Moreover, to the extent that the Commission has concerns with the merits of the
merger, the Applicants feel that a public forum process, featuring further direct testi ony by and
interaction with Applicants' economic experts, Dr. Andrew Joskow and Professor obert Willig,
could be a very valuable decisional tool for the Commission to employ at this penul imate stage
of the process. To the extent that such action might necessitate a brief stoppage of t e
Commission's merger processing "clock," the .A.pplicants would support such a sus ension.
Thank you for your consideration of this request. We will continue to work
staff on such matters and trust that an appropriate schedule can be developed.

ith your

In accordance with Section 1.1206 of the Commission's Rules, 47 C.F.R. §1.1206, one
copy of this ex parte notice is being filed electronically with the Commission. If yo have
questions concerning this meeting or this notice, please contact the undersigned.
Respectfully submitted,
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Gary ·M. Epstein
James H. Barker
Latham & Watkins
555 11 th Street, N.W.
Suite 1000
Washington, D.C. 20004
(202) 637-2200

Counsel for Hughes Electronics
Corporation and General Motors
Corporation
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Pantelis Michalopoulos
Philip L. Malet
Marc A. Paul
Steptoe & Johnson LLP
1330 Connecticut Avenue, N.W.
\\'ashington, D.C. 20036
(202) 429-6494

Counsel for EchoStar Communication
Corporation

cc:

Marlene H. Dortch
Marcia Glauberrnan
Linda Senecal
Qualex International
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See FCC web site at http://www.fcc.gov/transaction/issuesmemo.htnll ("Issu s
Memorandum for March 1,2000 Transactions Team Public Forum on Strea lining FCC
Review of Applications Relating to Mergers.")

