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I INTRODUCTION

| As part of our year 2(XX) Biennial Review of regulations, we amend Pan 22 of our rules
by modilving or eliminating various rules that have become outdated due to technological change,
i reased competition in the Commercial Mobile Radio Services (CMRS), or supervening rules. We
undertake this review as directed by section 11 of the Communications Act of 1934, as amended (Act).'
Secnion 11 of the Act mandates that we review all of our regulations relating to providers of
telecommunications service and “determine whether any such regulation is no longer necessary in the
public interest as the result of meaningful economic competition between providers of such service.” In
the event that we determine that a rule 1s “'no longer necessary in the public interest” as the result of
mearmgtul economic competition. section 11 provides that we “shall repeal or modify™ the subject
regutation. Accordingly, in this Report and Order, we:

. Madify sections 22.901 and 22.933 of our rules to eliminate, after a five-year transition
period. the requirement that carriers provide analog service compatible with Advanced
Mobile Phone Service (AMPS) specifications.

. Remove the manufacturing requirements found in section 22.919 governing electronic
serial numbers (ESNs) in cellular telephones.

. Eliminate cellular channelization provisions of section 22.905.

. Remove the requirement in section 22.915 that cellular systems have the capability to
provide service using the modulation types specified in the Office of Engineering and
Technology Bulletin No. 33 (OET 53), and modify language in section 22.917 regarding
the out-of-band emission limit.

. Eliminate the requirement in section 22.367 of our rules requiring that electromagnetic
waves radiated by transmitters be vertically polarized.

Eliminate the procedures and rules set forth in section 22.941 by which the Commission
administers cellular systermy identification numbers (SIDs).

ChedT LSO 8 6],
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. Clanfy the lunguage in section 22.911(b) regarding the term “SAB” (service area
boundary) in situations in which a carrier employs alternative methods to determine the
. - ~ a -
cellular geographic service area (CGSAY of its system.

- Resolve 1ssues relating to the incidental services rule, cellular anti-trafficking, as well as
other Part 22 1ssues raised by commenters.

I BACKGROUND

2 [n January 2001, pursuant to the statutory mandate under section 11 of the Act requiring
oy wyveview our rules, Commission staff completed an evaluation of regulations affecting
welecommunications service providers, and issued a report regarding recommendations made as a result of
that review .’ In its review, the staff recommended that we reexamine the cellular rules and determine
whether any of the rules are no longer necessary as a result of the technelogical advances and growth in
compzotion that have occurred in mobile telephony since the rules were first promulgated. In the
Hiennia! Review Report, we accepled the staff”s recommendation to initiate a rulemaking to review the
Part 22 cellular rules® to consider which rules are obsolete because of competitive or technotogical
derelopments. We also followed the recommendation to review rules regulating other Part 22 services on
the same basis.” Accordingly, in May 2001, we issued a Notice of Proposed Rulemaking (NPRM) seeking
‘0 dentify and address outdated rule sections of Part 22.°

3 In the NPRM, we noted that our rules governing the cellular service have changed little
«ince we tirst initiated the service in the early 1980s.” Although the Commission re-evaluated certain of
18 Pam1 22 rules in 1994 in the Part 22 Rewrite. many of the Commission’s general technical rules
remain unchanged since the cellular service was established. The wireless environment, however, has
~hinged significantly in the interim. As we observed in the NPRM, technological advances have allowed
selrular carriers 1o increase the capacity of their systems, and 1o provide advanced services io their
customers in the form of enhanced service quality and advanced calling features. Moreover, the mobile
relephony industry has become much more competitive with the entry of CMRS providers using
wecnnotogies other than analog cellular into the market. Many of our cellular rules. however, do not
refiect these developments, and continue to be more applicable to the earlier forms of cellular thar the
more advanced digital services available today. Accordingly. we concluded in the NPRM that it is
appropriate to re-examine our original cellular rules to determine whether certain rules should be
slimimated or modified.

© A TS A s the geographic drea served by a cellular system.

" See Hiennial Regulatory Review, CC Docket No. 00-175, Report, 16 FCC Rcd 1207 (2001) (Biennial Review ‘
Report): Biennial Regulatory Review 2000 Updated Staff Report (rel. Jan. 17, 2001) (Biennial Review Staff Report).

"4 IR 88 22.900 er seq.
Ao Beennial Review Staff Reporr at para. 104

" Yo 2000 Bienmad Regutatory Review ~ Amendmient of Part 22 of the Commission’s Rules to Modify or Eliminate
Ourdated Rules Affecting the Cellular Radiotelephone Service and other Commercial Mobile Radio Services. Notice
af Prepiised Redemaking, 16 FCC Red 11169 (2001 (NPRAM.

ANPRM a1 para. 7.

~ 1 the Matter of Revision of Pant 22 of the Commission's Rules Governing the Public Mobile Services. CC Docket
Nee Ut 1S Report and Order. 9 FCC Red 6513 (1994) (Part 22 Rewrire).
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. DMSCUSSION
A Section 11 of the Communications Act.

4 In 1996, Congress anticipated that the development of competition would lead market
torces 10 reduce the need for regulation and amended the Communications Act of 1934 to permit and
Cleourage competition in various communications markets.” Section 11 of the 1996 Act reguires us to
e e biennially all of our regulations “that apply 1o the operations or activities of any provider of
welecommunications service™ and 1o “determine whether any such regulation is no longer necessary in the
puilic mterest as a result of meaningful economic competition between providers of such service.”'® In
the pustowe have looked 10 the plain meaning of the text for guidance in exercising our obligation
pusstant 1o section 11" We have stated that “the language places an obligation on the Commission to
“determine’ if the regulation m question “is no longer necessary in the public interest as the result of
meaningtul economic competition.”'” Further, section 11 explicitly provides that “the Commission shall
repedl or modify” any regulation that it determines 1s no longer necessary in the public interest as a result
ol mcaningful economic competition.” We note that section 11 places the burden on the Commission to
mauke the requisite determinations; no particular burden is placed on the opponents or proponents of a
viven rule ' We have previously interpreted the [anguage of section 11 as directing us to examine why a
rule oriminally was “necessary™ and whether it continues to be necessary.”> We have found that in making
rite determination whether a rule remains “necessary™ in the public interest once meaningful economic
campebition ¢xists, the Commission must consider whether the concerns that led to the Tule or the rule’s
orizinal purposes may be achieved without the rule or with a modified rule.'®

? See Telecommunications Act of 1996, Pub. Law No. 104-104, 110 Stat. 56 (1996) (1996 Act™), introductory
statersent (1the 1996 Act was intended “'[t{o promote competition and reduce regulation in order to secure lower
prices and kigher guality services for Amernican lelecommunications consumers and encourage the rapid deployment
of new 1elecommumications technologies.”); Joint Managers™ Statement, S. Conf. Rep. No. 104-230, 104th Cong., 2d
Sex< 13 {i1998) at | (staung that the 1996 Act would establish a “pro-compettive, deregulatory national policy
frne verk .

in

See AT U S.C§ 161, Section 11 states:

BIENN AL REVIEW OF REGULATIONS. — In every even-numbered year (beginming with 1998), the Commussion -- (1}
~haii review all regulations issued under this Act in effect at the time of the review that apply to the operations or
aetrvities o any provider of elecommunications service; and (2) shall determine whether any such regulation 1s no
fonwer necessary in the public interest as the result of meaningful economic competition between providers of such
NETE B

thy ECFRC: OF DETERMINATION. — The Commission shall repeal or modify any regulauon i1 determines 10 be no
fonyer aecessary in the public mterest.

' Negin the Manter Of 2000 Biennial Regulatory Review Spectrum Aggregation Limits for Commercial Mobile
Rucie Services, WT Docket No. 0!-14, Report and Order, 16 FCC Red 22628, para. 25 (2001) (Spectrum Cap

IR

Cicoiguonng 47 US.Co§ 1el@in.

LSO S 161

Ve specraum Cap Order at 22678-79. para. 23,
{51 22679, para. 25

T W note that, an the conlext of section 202¢h) of the Communications Act, the U.S. Court of Appeals for the
PR Corcwn tound that we are not imited o the original purpose of a rule when determining whether or not it
ranie necessary  See Fox Television Swations, Inc v, FCC et al., 280 F.3d 1027 (D.C. Cir. 2002) {"Nothing n §
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B. Analog Cellular Compatibility Standard.
1. Overview,

5 [n establishing the Cellutar Radiotelephone Service in the early 1980s, the Commission
tound that a single technology -- analog -- should be mandated to accomplish two goals: 1) to enable
subscribers of one cellular system to be able to use their existing terminal equipment (i.e. mobile handset)
i i celiular marketin a different part of the country (roaming); and 2) to facilitate competition by
shimnmating the need for cellular consumers to acquire different handset equipment in order to switch
hetween the two competing carriers within the consumers’ home market (thus ensuring reasonable
corsumer costs. ). To facilitate these goals, all carriers were required to provide service exclusively in
acs ordanee with the then-existing compatibility standard for analog systems, known as Advanced Mobile
Phoqaae Service {AMPS). The detatled technical standards for AMPS were set out in the Office of
Enziteenng and Technology Bulletin No. 53 (OET 53} in Aprit (981, The OET 33 specifications
sstablistied technical operational parameters and descriptions of cail processing algorithms and protocols
tu be used by analog cellular systems.” Pursuant to section 22.901, a carrier must provide service to any
subscriber within the carrier’'s CGSA, including both the carrier’s subscribers and roaming customers that
are using technically compatible equipment.” Section 22.901(d) specifically requires that carriers make
raehiic services available to subscribers whose mobile equipment conforms to the AMPS compatibility
standurd." Our cellular rules, in effect, continue to obligate carriers to provide analog service consistent
with the standard identified two decades ago in OET 53.

6. Given the rapid growth of the mobile telephony industry, we sought comment in the
NPRM on whether to modify or eliminate the rules governing the provision of analog service by cellular
carriers.” We inquired whether the analog service compatibility requirement remains necessary [o
facilitale competition or Lo ensure the availability of service to all cellular consumers. We also requested
comnment on whether market forces now provide a sufficient incentive for cellular providers to utilize
cotnpatible and/or interoperable technologies to ensure nationwide operating capability.”' We were
particularly interested in whether eliminating the rule reguiring carriers to operate their analog facilities
consistent with the AMPS compatibility standard would have any impact on the continued provision of
servive (o existing analog consumers.™ Although there are a variety of mobile telephone technologies
arl services now available to consumers. we noted that there may be some consumers who lack access to
altermatives 10 analog services.” We indicated that we are particularly concerned with the potential

207 (k) suggests the grounds upon which the Commission may conclude that a rule 1s necessary in the public interest
are tirmited o the grounds upon which it adopted the rule in the first place.”).

" “ee An Inquiry into the Use of the Bands 825-845 MHz and 870 MHz and 870-890 MHz for Cellular
Communications Systems; Amendment of Parts 2 and 22 of the Commission’s Rules Relative to Cellular
Conminications Svstems, CC Docket No. 79-318, Report and Order, 86 FCC 2d 469, 1508 at paras. 92-93.

BL7 O RO 22.901; See Interconnection and Resale Obligations Pertaining to Commercial Mobile Services, CC
Docket No 94-34, Second Report and Order and Third Notice of Proposed Rulemaking, 11 FCC Red 9462, 9469-
9470 para 11 {1996); Interconnection and Resale Obligations Pertaining 0 Commercial Mobile Services, CC
Dacket N 94-34. Third Report And Order and Memarandum Opinion and Qrder on Reconsiderarion, 15 FCC Red
{5475 para. 21 {2000)

TATOER §22.901(d).

Wopieat ai para. 23
U a1 para 24

il para. 26

i
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cfiects on those with hearing disabilities,™ and emphasized that we would not take any action that would
wadermine service to these individuals. ™

; Certain commenters assert that. due to the growth of the mobile telephony services
markel and increased competitiveness. the analog standard has served its original purposes and is no
fonger net:cs;s_ary.:(' They further argue that compliance with the rule imposes significant costs and creates
metficiency 7 These commenters agree with our suggestion in the NPRM that the current market no
louger requires Us to be involved in regulating technical standards.® Other commenters, however, argue
that unttl digital systems are built out more extensively, an analog requirement is still needed to facilitate
roaming " Further. certain commenters contend that there are analog-only consumers that will be unduly
attzcted hy the immediate removal of the analog requirement.

8. After reviewing the record. we conclude that in light of the present competitive state of
mibiie telephony. the nationwide coverage achieved by cellular carriers, and the clear market demand for
naitonwide, ubiguitous coverage by carriers. the analog requirement has substantially achieved its purpose
ol »nsuring that the public has access to low-cost, compatible equipment and to nationwide roaming. Not
onty de wie determine that the rule is no longer necessary to achieve its purposes, we conclude that it
imposes costs and impedes spectral efficiency. The development of the mobile telephony industry further
leads us to find that these objectives can largely be accomplished by market forces without the need for
regulation We therefore conclude that the analog requirement should be removed. However, eliminating
the rule immediately without a reasonable transition period would be extremely disruptive to certain
consumers., particularly those with hearing disabilities as well as emergency-only consumers, who
currentiy continue to rely on the availability ot analog service and lack digital alternatives. Accordingly,
wo madity our rules requiring application of the analog compatibility standard (o include a sunset period
ol five vears. during which time we anticipate that problems regarding access will likely be resolved. In
arder 10 eniable us to monitor the adequacy of access to mobile telephony by those currently reliant on
wtatos service, certain CMRS carriers” will be required to file reports prior to the sunset, describing the
caient Lo which hearing aid-compatible digital devices are available to and usable by consumers with
hesrine disabilities, and the progress made in informing their customers of the impact of the 5-year sunset

Yt para, 27
TRt para 30

“21a&T Wireless Comments at 2-3; Cingular Comments at 3; CTIA Comments at 8-10; Ericsson Comments at 2-3.

A ARP Comments at b, AT&T Wireless Comments at 3; CNH Comments at 4; Cingular Comments at 3-5; Sprint
Tewnmenes . 25 ULS Cellular Comments at 3; Verizon Comments at 10; Cingular Reply Comments at 2, 6-7.

F¢TiA Comments a1 9

" Sve ¢ v Bristol Bay Cellular Comments at 3; Qwest Comments at 2-3; Sprint Comments at 2-4; Verizon
Comments at 3-4

“ v o 0. ATX Technologies Comments at 1 3-16; Bristol Bay Comments at 3; Qwest Comments at 2-3; Sprint
oGty al 2-4,

T tie United States, there are six mobile telephony operators that analysts typically describe as nationwide:
Vi) Wareless. Sprimt. Verizon, VoiceStream Wireless Corporation, Cingular, and Nexte! Commumications, Inc.
Fhree of these carners, AT&T Wireless, Verizon, and Cingular, operate analog facilites. When an operator is
desrtbed s being "natonwide,” it does not necessanly mean that the operator’s license areas, service areas, or
priving plans cover the enaire land area of the United States. The six mobile telephony carriers that analyst reports
ivproaily deseribe as natonwide altl offer service n at least some poruion of the western, midwestern, and eastern
niied siates. In addition, based on FCC internal analysis, the six national operators, including affiliates and
pariaerships have livenses covering between 230 and 285 million people, while the next largest provider of mobile
iwlepheny service has ieenses covertng fewer than 60 million people.
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daic on 911-only phones und analog-only phones, as well as the availability of digital replacements for
donated analog phones.

2. Indefinite Retention of the Analog Requirement is not Warranted.

G Background. When the rules for cellular service were initially established, the
Commission’s goals for the celtular service included the creation of a nationwide, technologically
compatible service ™ The Commission sought to give mobile telephony subscribers the ability to roam -
thii 1o Lo use their existing mobite handsets in a different cellular system in a different part of the
conntny * The Commission set out detailed technical requirements and specifications regarding analog
ceblutat service in order to be consistent with this goal of nationwide, compatible cellular service.™
Muoreover. the Commission was concerned about the competitive implication of the cellular duopoly it
hawl created through the issuance of two ticenses per market, and used these compatibility standards as a
muans to foster competition by ensuring reasonable costs 1o subscribers in the event they wished to
change carriers. Compatibility of technology promoted competition and ensured lower prices and
corrveience for consumers by eliminating the need to acquire additional handsets 1n order to roam or
swilch between the two competing carriers in their home market area. In the NPRM, we observed that use
of the analog compatibility standard may have been helpful in facilitating competition in the initial stages
of she cellular service. but that. in light of the present competitive market for mobile telephony services. it
muy not b necessary to maintain this rule in order to facilitate competition or to ensure nationwide
FOamENy.

i Discussion. As described more fully below, a number of factors leads us to conclude that
rhe public interest does not support an indefinite retention of the analog requirement. We find that it is
nol necessary 1o retain the analog requirement in order to ensure competition. Indeed, we conclude that
coninuing to require carriers Lo operate consistent with the AMPS standard may hinder competition by
causing spectral inefficiencies and increased costs to those carriers who would prefer to concentrate on
digitul technology. Additionally. the robust mobile telephony market leads us to conclude that the analog
requirement s no longer necessary (o ensure reasonable costs, as well as the continued availability of
rostmeng Lo the vast majority of consumers. Removal of the requirement is consistent with our desire to
meve wowurd a less regulatory approach, as well as a congressional directive to treat similarly-situated
(MRS in 4 like manner. We are unpersuaded by arguments made by certain service providers that we
must onlinue 1o impose a twenty-year old technical standard on cellular carriers as a whole in order to
prevent pessible disruptions to their operations

L1 The analog requirement is no longer needed to foster competition. As noted, one of the
unclerlying rationales behind the analog requirement was to provide consumers with a choice between
service providers within a market. The Commuission sought to ensure that there was competition, albeit

“see An Inguiry Relative w the Future Use of the Frequency Band 806-960 MHz; and Amendment of Parts 2, (8,
21 727489, 91, and 93 of the Rules Relative to Operations in the Land Mobile Service Between 806 and 960
Milz, Docket No. 18262, Second Report and Order. 46 FCC 2d 752, 801, Appendix C, TII(f) (1974); Memorandum
Opaoriom and Order. 51 FCC 2d 945, 1009, Appendix F, IV(f} (1975), see also An Inguiry Into the Use of the Bands
%25 8435 MUz and §70-890 MHz for Cellular Communications Systems; and Amendment of Parts 2 and 22 of the

Commission’s Rules Relative to Cellular Communications Systems, 78 FCC 2d 984, 1002, paras. 52-63 (1980).

"1+ T he Matter Of An Inquiry Relative to the Future Use of the Freguency Band 806-960 MHz; Amendment Of
Pars 7 and 22 of the Commussion’s Rules Relative to Cellutar Communications Systems, CC Docket No. 79-318,
Nowico of Ingquiry and Notice of Proposed Rulemaking, 78 FCC 2d (1980).

TAPKEM apara 23



Federal Comumunications Commission FCC 02-229

hnnted, within any given market by compelling carriers 1o operate consistent with AMPS specifications
as well asequiring that carriers serve all subscribers using AMPS-compatible handsets. The mobile
welephony sndustry, however. has changed immensely in the two decades since the establishment of the
vellular service. The market for mobile telephony service now includes the Personal Communications
services (PCSY and the Specialized Mobile Radio (SMR) service in addition to cellular. As noted in our
Seventh CMRS Competition Report, 268 million people, or 94 percent of the total U.S. population,
currently reside in areas in which three or more different operators (cellular, broadband PCS, and/or
Jigital SMR providers) offer mobile telephony service in the counties in which they live.” Over 229
anethon people, or 80 percent of the 1S, population, live in counties with five or more mobile telephony
apcrators offering service,” while 151 million people, or 53 percent of the population live in counties
wiih at ieast six ditferent mobile telephony operators.™ Accordingly, we find that the analog requirement
5 B0 fonger necessary (o ensure that consumers have a choice of more than one wireless service provider.

i’ Indeed. rather than encouraging competition, we conclude that, in many instances, the
an:loy requirement harms competition by imposing unnecessary operating cosis and impeding the
spectral efficiency of the two cellular providers in the market. First, the analog requirement places a
fimancial hurden on cetlular licensees who would prefer to use their spectrum and other resources on
digilal rechnology rather than setting aside a portion to support their analog facilities. Cellular licensees
that deplov digital technologies must also maintain a minimum scale analog network. These cellular
lticonsees mour operation and maintenance costs for two mobile telephony networks in order to comply
aith Commission rules.™ Also. by maintaining two networks, operation and maintenance costs
assoctaied with the digital network may be higher because the carrier is not able to optimize the system as
2fficiently as it would if there was only one network. Second, we also agree with commenters who argue
thar voposition of the analog requirement impedes spectral efficiency. Digital technologies are more
tficient than analog. use less bandwidth,” and give consumers access to advanced services not feasible
with unalog.® The analog requirement prevents cellular licensees from choosing to efficiently utilize
their spectrum by installing an all-digital network and potentially providing additional advanced
services Further, the analog requirement may result in certain carriers being capacity constrained in
certam geugraphic markets depending on the amount of spectrum dedicated to AMPS, usage by AMPS
customers, type of digital iechnology, and how intensively their digital customers utilize their services.™

“ 1t the Mutter of Implementation of Section 6002(b} of the Omnibus Budger Reconciliation Act of 1993
Aunual Report and Analysis of Competitive Market Conditions With Respect to Commercial Mobile Services,
Seventh Revorr; Appendix C, Table 4, at C-5 (2002 {Seventh CMRS Competition Reporty (2002).

VY .r‘,'f.
* i

" hese costs include stocking sutficient spare parts, training technicians and the maintenance of extra facilities to
ransport tablic throughout the network. See AT&T Wireless January 30, 2002 Ex Parre Presentation at 2.

DTACT Wireless Comments a3, Cingular Comments at 3; and U.S. Cellular Comments at 3; CNH Comments at
4. VARP Comments ar |,

AT&T Wireless Comments at 3; Cingular Comments at 3-5; Cingular Reply Comments at 2, 6-7: Sprint
Cominents at 2: Venizon Comments at 10 and U.S. Cellular Comments at 3.

“mgilar Comments a3,

¢ ingular estimates that freeing up analog channels w convert 10 digital technologies would yield a 25 percent
vapstany gam - Cingular Comments at 5. Cingular estimates that cellular carriers are required to dedicate
appresimately 16 percent of their spectrum 10 provide minimum analog service. Sprint PCS Comments at 5, ciing
De-laranon of Richard 1. Lynch on behalf of Venizon Wireless, WT Docket No. 01-14 at 6, paras. 18-19 (May 14,
200 sprim cites to estimates submitied in our Spectrion Cap proceeding that the minimum amount of spectrum a
ceftubar carcier needs o dedicate to the provision of analog service is § MHz. Therefore, according o this estimate,
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Thus. so the exient that a celiular carrier incurs costs to operate an analog network that it would not
rarittair but for the analog requirement, we conclude that the rule imposes unnecessary financial burdens
and hinders spectral efficiency. These factors in turn impede the abitity of the cellular carrier to compete
v18-4-vis other mobile telephony providers who are not subject to the requirement.

i3 Access to reasonably priced equipment is not dependent on the continued imposition of
ti1e wnalog requirement. It is no longer the case that the analog requirement is needed to ensure
reasonably priced equipment, and. as a resull, increased competition. Because early cellular mobile
cyuEpment was expensive, the Commission concluded that it was cost-prohibitive for consumers to switch
pros iders i the event the two carriers in the market utilized different technica! standards.* The
Comrrrssion found that consumers would be discouraged from switching cellular providers if they had o
purc hase additionat equipment tn order 10 be served by the second carrier. The Commission found that
mandsting 1 specific technology would enable consumers to choose between carriers without regard to
cost of equipment, thereby encouraging competition between the carriers. Today, however, mobile
huniiscts are much less expensive.™ As noted in the NPRM, the declining cost of such equipment as well
as the frequent carrier subsidy of the cost of the welephones have diminished the handset disincentives for
cotsuimers switching between providers (whether cellular or other CMRS). Consumers are now able 1o
castly choose from a panoply of carriers and technologies. Given the wide variety of equipment and
service offerings available to consumers today, we conclude it is not necessary to continue to mandate the
unalog requirement for this purpose.

4 Roaming is not dependent on the analog requirement. We continue to consider the
gxistence of a nalionwide, compatible service to be a major goal for the cellular service. However, given
the wurrent competitive state of mobile telephony. we conclude that consumers will continue to have the
abibiry 1¢: roam outside of their home markets even in the absence of the analog requitement. We disagree
with commenters who assert that small and regional carriers that primarily serve Rural Service Areas
{RSAs). and their subscribers will be unduly harmed by the elimination of the analog service
requircment.* In the years since the cellular service was established, many CMRS providers using digital
technology. particularly broadband PCS and SMR services, have developed and established a strong
marke! presence. When the rules for market-based PCS and SMR services were established, the
Commissien declined to impose technological compatibility rules, and allowed carriers the flexibility to
ympiement air interface technologies of their own choosing.”’ In the absence of 4 Commission-mandated

s mehite ielephony provider with a 25 MHz cellular license may need to dedicate at least 1/5 of its licensed
specirum o provide analog service. Verizon, however, asserts that eliminating the analog service requirement will
not resull in significant capacity gains because spectrum dedicated o analog service 1s small especially in high-
density markets, and is expected o continue te decline over the next two to three years. Verizon Comments at 10-
2 Venizon estimates that on average analog usage in former Bell Atlantic markets represents only about 12 percent
al e mimnutes of use {MOU)Y in these areas. In high-density areas this falls to six percent. Verizon expects analog
MO fall w approximately 1 o 2 percent in the next two to three years.

YSeo NPRM atpara 7,0 9.

¥ e example. in the early 1980s, a car phone suld for approximately $5.000 and cellular phones could cost 3,000
{ urrenily. mobile handsets mav be purchased for less than $100, and often for substantially lower prices in
siuariens where a subscriber signs a service agreement with a carrier for one or more years.

A 7X Technologies Reply Comments at 5, 8; Bristol Bay Comments at 2-3, 6-7; Mid-Missouri Cellular et al.
Comments at 4. 6-10: Secure Alert Comments at 3; Verizon Comments at 7; WCA Comments at 4, CNH Reply
Comments at 3. Mid-Missouri Cellular et al. Reply Comments at 5-6; RCA Comments at 5-8: RTG Comiments at 3-
& NI* Colarado Reply Comments at 2; Century Tel Comments at 4.

Iday diprtai mobile telephony carriers deploy one or more of four digital technologies: Time Division Muluple

Avcess 1 TDMA), Code Division Multiple Access (CDMA), Global System Mobile Communications (GSM) and
wedratad Dignal Enhanced Network (iDENY. In 1948, the Commission noted that, while the AMPS compatibility
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standard for PCS and SMR, carriers have nonetheless established systems providing seamless nationwide
seivice Inresponse to customer demand. Service providers have been successful in establishing
mienwide systems. even though they employ different air interface technologies, by acquiring licenses in
as many inarkets as possible, establishing roaming agreements with other carriers who have implemented
the same digital technology. and providing multimode™ handsets that allow customers to roam using
anctlog cetlular service where interoperable digital service is not available. This year. many of the larger
carriers are implementing next generation (or 2.5G} voice and data services on their networks, partnering
with other carriers to expand digital services (o rural markets, and investigating multimode handsets
capable ai roaming across digital platforms. ™

[ We do not agree that application of the analog compatibility standard must be relained
mndehirateiy 1n order to prevent possible disruption to the operations of small and regional carriers. We
are not persuaded by arguments that ehimination of the analog requirement will force small and regional
carriers (e converl to digital earlier than they would otherwise in order to ensure seamless service to their
custeaners and other consumers,” or that such a transition will be cost-prohibitive for such service

standard was successful 1n encouraging compatibiity among systems, it also impeded the implementation of newer,
mere-advanced technology. Accordingly, the Commussion permitted cellular carriers to utilize digital technology n
addinor W analog. In declining 10 specify a digital standard, the Commission stated that “[ijndustry is in a better
ponior: L evabuate the technical advantages and disadvantages of the various advanced cellular technologies and

de vebop approaches w compatibihty.” See [n the Mauer of Amendment of Parts 2 and 22 of the Commission’s
Ruies 1 Permit Liberalization of Technology and Auxiliary Service Offerings in the Domestic Public Cellular Radio
Teiecommunications Service, GEN Docket No 87-390, Report and Order, 3 FCC Red 7033 at paras. 51-52 (1988).
1 the sume vein. when it set out technical rules for PCS and other CMRS, the Commussion declined to set out a
Jivital wompatibility standard, seeking instead 10 provide hicensees flexibility in developing their systems. See In the
Mutter -f Amendment of the Commission’s Rules to Establish New Personal Communications Services, GEN
Docker Noo 90-314, Second Report and Order, 8 FCC Red 7700 at para. 137 (1993). See also In the Matter of
Impte mentation of Sections 3(N) and 332 of the Communications Act -- Regulatory Treatment of Mobile Services,
GN Docker No. 93-252; Amendment of Part 90 of the Commission’s Rules to Facilitate Fuure Development of
SMR Svstems in the 800 MHz Frequency Band, PR Docket No. 93-144; Amendment of Parts 2 and 90 of the
Commission's Rules 1o Provide For the Use ot 200 Channels Outside the Designated Filing Areas in the 896-901
Midz and ©35-940 MHz Band Allotted 10 the Specialized Mobile Radio Pool, PR Docket No. 89-553, Third Report
aicd Oeder. 9 FCC Red 7988 at paras. 165-168 (1994).

* Mubnimede handsets operate 1n digital mode where such service is available and in analog mode otherwise.

™ 38M/ANSI- 136 Interoperability Team (GALT) handsets allow seamless operation between GSM and TDMA
neiworksy i a single handset. Sony Ericsson, Nokia and Siemens have developed GAIT-compliant handsets. See.
.. ~Sony Eriesson unveils the T62u, a GAIT-phone with Java for the Americas,” Press Release (Mar. 5, 2002).
They are scheduled to be available somenme in 2002

" Sristol Bay Comments at 6-7; RCA Comments at 5-7: RTG Comments at 3-6. Verizon states that consumers in
merkets with analog-only networks would need to replace their handsets or may not have access (o roaming
seivices Nee Verizon Comments at 7. Commenters argue that even if subscribers could aftord to switch handsets,
the varous digital technologies are not interoperabie and handsets currently on the market do not have the ability to
wwitch between two different digital protocols; therefore, analog networks remain necessary to ensure nationwide,
ahiquitons roaming services. Century Tel Comments at 4; Mid-Missouri Cellular et al. Comments at 9. For
example dual mode/single band phones can switch between analog and a single digital technology within one
tfrequency band {r.c¢. 800 MHz CDMA and analog) and tri-mode/dual band phones can switch between analog and a
sitele diginal technology using an addivional frequency band (i.¢. 800 MHz and 1500 MHz CDMA and 800 MHz
araing) Commenters argue that it may be possible that carriers in adjacent RSAs will not be deploying the same
dignaliechnology  This situation may arise in many RSAs since there are four digital technologies used in the
Umited states, and the choice of roaming partners may be imited to the two cellular licensees. Spectrum Cap Order
atpara. 89 In that case, these parties argue if the analog service requirement is eliminated and both cellular
heensees s one market discontinue providing analog service, then some mebile telephony subscribers in

10
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providers or their customers. The choice to switch from analog to digital technology, as well as the rate at
which the transition occurs, are business decisions made by the individual carrier. Such determinations,
as well as any decisions regarding roaming, are today being market driven. As one commenter observes,
awarrier's choice of digital technology is a business decision and any roaming problems that arise are a
rexult o1 business decisions.” Other carriers should not continue to be competitively disadvantaged

bu. aise of these choices.™ Absent other factors arguing against the immediate removal of the analog
recuirement.” we agree thal market forces --- and not government regulation --- should determine
wherher and when analog service should be discontinued.> We note that if hearing-aid compatible

de ees are not available, or market conditions change, we will not eliminate the rule at the conclusion of
the five-year penod.

|6, Indeed, we conclude that market forces are atready at work with respect to small and
revional carriers. After reviewing current and future market trends in mobiie telephony, we find that
many small and regional carriers are or will be shifting their systems towards digital technology. We
expect that construction by PCS licensees in rural areas will continue to increase, thereby providing
dicital services to customers in rural areas. With the introduction of digital services by PCS providers,
cellular licensees are likely to find it competitively necessary to install or expand their digital network,
recardless of whether or not the analog requirement is retained. Moreover, we expect that the increasing
prosence of multimode handsets will minimize the necessity for small and regional carriers to completely
switch to u digital system. We need not keep in place a twenty year-old technical standard to ensure
roumng, as we arc confident that demand from consumers for ubiquitous access generally will provide
suificient incentive o cellular carriers 1o resolve problems relating to roaming and interoperabiiity.
Accordingly, we conclude that roaming and interoperability concerns held by small and regional carriers
are not a sufficient basis to require the continued application of the analog requirement.

[ We do note that the five-year sunset period we are establishing for other reasons should
mitteate the concerns of smal! or regional carriers, such as the disruptions to operations that an immediate
climination of the analog requirement might cause. For example, a transition period permits carriers to
cvabuate their current and future technology choices as well as those of their current roaming partners.
Carriers will have the opportunity to negotiate new contracts where needed to ensure the availability of
rosmng services 1o their customers. Also, the elimination of the cellular analog requirement will increase
the demand for the development and commercial implementation of multimode/multiband handsets, a
process that is already occurring.” By the end of the transition period, these handsets should be widely

secgraphicalty proximate markets will no longer be able to roam. RCA Comments at 8; Mid-Missouri Cellular e
al omments at 9-10.

" Cineular Reply Comments at 4

“id Factors influencing the decision o convert to a digital technology include increasing digital coverage to more
areas of the country and changing consumer preferences for regional and nanonwide interoperability.  See Id. at 5.
Alo. the availability of multimode handsets affects a carrier’s decision in converting from analog to digital
eeanology See Cingular Reply Comments at 5 and Verizon Comments at 7.

M iee infra paras. 22-31

7 oe AT&T Wireless Comments at 4; Cingular Comments at 2-3, 6; Cingular Reply Comments at 1-2; Ericsson
Uiannienls at o,

" ~ee Roaming Between CDMA and GSM Networks Moves One Stop Closer to Reality, WIRELESS INSIDER (Oct.
So 006 und Peggy Albright, A Vodafone-Verizon 3G Solution Coming?. WIRELESS WEEK (Jan. 7, 2002) at 4.

R . . . . . . -

Peleniatios can be generally defined as the use of location technology and wireless communications to enhance
the tunenonality of motor vehicles. and w provide wireless data applications in vehicles. Telematics services
previde 4 number ot automative and mobile apphcations, including safety and productivity services. Among the

1
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available and customers may choose to migrate to these new handsets depending on their roaming needs.
Furiher the transition period provides additional time for PCS licensees in both RSAs and Metropolitan
Stavstical Areas (MSAs) to further build out their licensed service areas in order to enhance opportunities
tor roaming for all consumers. Therefore, we beilieve that consumers, in both RSAs and MSAs, will
continue Lo roam nationwide after a five-year transition period.

8 The possible impact on telematics providers does not justify retention of the analog
pegidiierent. We are unpersuaded by arguments made by telematics providers that the analog
womipatibility standard should continue 10 be mandated because analog service is necessary for their
servic ofterings ™ In the NPRM, we sought comment on how our proposed changes would affect
izlemancs systems such as OnSiar” In response. 1elematics providers argue that the elimination of the
rule will significantly impair their ability to provide service because these systems require analog
tzchnology due 1o 1ts ubiquitous coverage.™ and that there is currently no other widely-deployed
rechnology available to adequately support telematics services.™ While digital service providers are
condinuing to expand their service area {ootprint, commenters argue that there are still large gaps in
coverage, and note that the various digital standards are not interoperable.”’ Commenters argue that
digital systems cannot yet transmmut both voice and data on the same call, a feature that commenters argue
is important for telematics providers.”’ Commenters assert that the interoperability problem is
pariicularty difficult for telematics devices because manufacturers must choose a technology that is
=mbedded m a vehicle that will have a useful life of ten or more years.® Telematics providers contend
ihat unlike the typical cellular subscriber who can readily switch to digital handsets if necessary. the
development eycle (the length of time necessary o design, test, and install equipment in vehicles) and
hardware basis of telemartics-equipped vehicles prevents users of such services from quickly and easily

apphications are autematic crash notificarion systems that have the capability to automatically call the appropriate
emergency dispateh for help.  ATX Technologies Comments at 3; CNH Comments at 1-2; OnStar Comments at |-
2 MBI!SA Reply Comments ar 3, NAEMSP Junuary [, 2002 Ex parte at |; Deere Reply Comments at 3.

" NPRM al para 29

FATY Technologies Comments at 13; CNH Comments at 3-4; Deere Comments at 5; OnStar Comments at 5-8;
Secare Alert Comments at 3: ATX Technologies Reply Comments at 6-7; CNH Reply Comments at 4; Deere Reply
Comments at 2-3; MBUSA Replty Comments at 5-6; OnStar Reply Comments at 4; Honda June 24, 2002 Ex Parte
Presentation at 2: NAEMSP January 1. 2002 Ex parte a1 2; Toyota July 26, 2002 Ex Parte Presentation at 2.

™ ATX Technulogies Comments at 16; Deere Comments at 5, 7; Secure Alert Comments at 3; Deere Reply
Carmments at 2, MBUSA Reply Comments at 5: OnSiar Reply Comments at 2; Toyota July 26, 2002 Ex Parie
Presentaiion al 2.

Hoace o v UNH Comments at 3-4, Deere Comments at 7-8; OnStar Comments at §; Secure Alert Commenis at 3;
ATX Fechnologies Reply Comments at 9-13: Deere Reply Comments at 2-3: MBUSA Reply Comments at 5-6.

VX Technologies Reply Comments at 12: Audi May 3, 2002 Ex Parre Presentation at 2: Honda June 24, 2002
fa P Presentation at 2, Onstar July 26, 2002 Ex Parre Presentation at |2 Toyota July 26, 2002 Ex Parte
Presertation at 2. We nole, however, telematics service providers have begun the development work to enable their
devices 1o operate on a digital system and we anticipate those efforts will continue. At least one telematics provider
antrapates digital depioyment as early as model year 2005. MBUSA April 18, 2002 Ex Parte Presentation at 2-3.

“treere Comments at 9; CNH Reply Comments at 4; Deere Reply Comments at 3; MBUSA Reply Commens at 6;
Fovon July 26, 2002 Ex Parte Presentation at 2.



Federal Communications Commission FCC 02-229

migrating to a new technology.”” One commenter states that this is particularly the case for telematics
devices deployed in automobiles.™ Because the devices are designed for maximum crash survivability,
the ddevices are embedded in a location within the vehicle that makes replacing the devices time-
censwming. difficult and costly.”” Commenters argue that, in evaluating this issue, we should tuke into
aceount the usetul lite of the vehicle. the vehicle development cycle, as well as investments made by
owners of vehicles with embedded telematics systems.®

1o We conclude that arguments advanced by telematics providers do not constitute sufficient
hist 1 warramt the indefinite imposition of an outdated technical siandard. Each of the factors identified
b weltematies providers --- e.g. development cycles of vehicles, choice of hardware and technology
platorms®’ --- are considerations within the controt of the individual provider or the original equipment
mu.andfacturer with whom it partners. We are not persuaded that the public interest requires us to
aw ommedate the voluntary business decisions of elematics providers to offer services that require wide-
e wareless coverage. and to deploy such services using analog technology.

M However. 4s in the case of regional carriers, we find that the sunset period we are
exublishing for other reasons should also mitigate any significant impacts that might affect telematics
providers. During the transition period, we anticipate that telematics providers will be able to partner
w:th celtular, PCS, and SMR carriers in order (0 secure service on the carriers’ digital networks. Based on
the record. we conclude that within the next five years, the telematics industry will make great strides
towards developing multimode devices that will provide interoperability and facilitate roaming on digital
nctworks ™ Moreover, the majority of commenters concede that a reasonable transition period would
case any concerns regarding the elimination of the analog requirement.

L Modification of the rule is supported by section 332 of the Communications Act. Another
fuctor supporting the modification of the analog requirement to include a five-year sunset is section 332
ot the Act. which directs the Commission to regulate CMRS providers to technical and operational rules
cumparable 1o those that apply o providers of substantially similar common cartrier services.” Section
312 requires that differences between rules governing competing services should be conformed if we
determine that the differences distort competinon by placing unequal regulatory burdens on different

" Deere (omments al 6; CNH Reply Comments at 4-3; Deere Reply Comments at 3.

)

MBLUSA Reply Comments at &

" MBUSA Reply Comments at 8.

" InStar Comments at 6; EDS Reply Comments at 3, Honda June 24, 2002 Ex Parte Presentation at 3; Toyota July
. 2002 Fx Parre Presentation at 2.

(=

® As noted in the 1ext above, telematics providers claim that the development cycle and hardware basis of
telematicy equipped vehicles prevents users of such services from quickly and easily migrating to a new technology.
Dheere Comments at 6; CNH Reply Comments at 4-5; Deere Reply Commenits at 3.

“ See Veiizon Reply Comments at 5. MBUSA March 12, 2002 Ex Parte Presentation.

* In the Matter of implementation of Sections 3(N) And 332 of the Communications Act Regulatory Treatment of
Mihile Scrvices, GN Docket No. 93-252, Second Reporr and Order, 9 FCC Red 1411, para. 13 (1994); In the
Matier of Implementation of Sections 3(N} And 332 of the Communicattons Act -- Regulatory Treatment of Mobile
Services, (N Docket No. 93-252 -- Amendment of Part 90 of the Commission's Rules to Facilitate Future
Development of SMR Systems 1n the 800 MHz Frequency Band PR Docket No. 93-144 -- Amendment of Parts 2
Ard 90 of the Commission’s Rules to Provide for the Use of 200 Chanrels Outside the Designated Filing Areas in
the B96-961 MHz And 935-940 MHz Band Alloted to the Specialized Mobile Radio Pool. PR Docket No. 89-553.
Fiiceer Report and Order. 9 FCC Red 7988, para. 11 (1994).
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vpes of CMRS providers. Over the years, we have shifted towards taking a less regulatory approach in
seiting out technical standards for the various wireless services. Yet in the case of cellular, while we have
aliorded carriers the flexibility to deploy new technologies and to offer digital services similar to that
oltered by PCS providers, cellular carmiers must nonetheless continue to provide analog service. The
anilog standard forces cellular carriers (o incur costs and burdens not assumed by other CMRS licensees
despite the similarity of services provided by cellutar carriers as compared with other providers. Certain
comimenters agree that the rule requining cellular carriers to provide analog service does not apply to other
(vpes vl wireless providers with whom cellular carriers directly compete,™ and generally agree that
reneval of the analog requirement would be consistent with Congress’ directive that all CMRS providers
he subiect 1o similar regulation in order (o facilitate competition in the mobile telephony market.”
Accurdingly. we conclude thal section 332 supports removing the analog requirement should we find that
thiere are no circumstances that would warrant treating cellular licensees differently than other wireless
UL

3. Sunset of the Analog Requirement.

R In light of the factors discussed supra. we conclude that, as a general matter, it is no
kgt necessary in the public mterest o impose the analog compatibility standard to encourage
competition or to facilitate nationwide roaming. The immediate eiimination of the analog requirement,
hewever, could have a sigmificant impact on some consumers. In the NPRM, we noted that, although
there are multiple wireless technologies and services available today, certain consumers may not have
readily available and accessible economic or technological altematives to analog service.”” Similarly,
whil:> the comments suggest that elimination of the analog requirement would not affect the majority of
wireiess consumers that are already using digital service, we are aware that there are particular classes of
consumers. such as those that use emergency-only telephones and persons with hearing disabilities, who
di n:n currently have readily available digital altematives and would be unduly affected by the immediate
elimination of analog service. Accordingly. we conclude that the public interest favors the adoption of a
(1ve-vear {ransition prior to elimination of the analog rule.

a. 911-only phones and unsubscribed emergency phones.

s Background. A primary reason for the growth of mobile telephony is the safety and
securily functions of wireless telephones. Indeed. some consumers acquire wireless telephones that can
orly make 911 calls. These 911-only consumers can be categorized as: (1) “unsubscribed” consumers of
reicyeled phones that were previously, but are no longer, service-initialized by a wireless carrier, and have
been reissued under some type of donor program, such as phones donated to victims of domestic violence.
ard 21 subscribers of newly manufactured 91 1-only phones that can only make 911 calls but are
ncapable of receiving any incoming calls.” Consumers of the latter are often elderly persons who can
not atford basic wireless service or do not want typical wireless service, but desire immediate access to
emergency services.” Commenters assert that the number of unsubscribed analog handsets in use ranges

¥ AT&T Wireless Comments at 2; Cingular Comments at 4.
ToMA Comments at 7; Cingular Comments at 4-5.
COVPRM L para. 23

A Dixon Comments at 4: Bristol Bay Comments at 4; [CSA/MT Communicatiens Comments at 5-7: Qwest
Comments ar 3, RCA Comments at 7; Secure Alert Comments at 2-5; Sprint Comments at 4, n. 10; U.S Cellular
Comments at 30 Verizon Comments atl 5-0; WCA Comments at 3.

Cuecure Alert Commenis af 2.
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tromi 201 to 30 million.”  Also, in many areas of the United States, digital subscribers with dual-mode
hundsets roaming outside their home territories arc dependent on analog networks to make wireless 911
calls Iniight of the public safety uses of mobile telephones, we requested comment on the possible
effects that eliminauion of the analog requirement might have on those using mobile phones for
emerecncy purposes only. ™

24 Discusston. We conclude that a transition period 1s warranted 1n order to mitigate
poss:ble nepative effects to emergency-only consumers that might otherwise occur with an immediate
eitmination of the anatog requirement. While certain commenters argue that the analog service
reguaement should be maintained mdefinitely so that those using unsubscribed or 911-only handsets will
be assured of service,” we conclude that a transition period is needed to provide for an orderly migration
of consumers with analog handsets to digital muliimode handsets. Also, in some geographic areas in
whuch Jigital coverage is currently insufficient, a transition period will allow carriers time to enhance
coverare  The transition period will allow for the continued expansion of digital networks and further
copversion of analog networks 1o digital, thereby providing for a more extensive network of digital
technoiogies. During the transition pericd, service providers can conduct customer outreach in order to
educate consumers that analog services may be discontinued on a certain date, thereby providing
emergency-only consumers with time to migrate from analog to digital handsets.

o3 We note that. although there is currently a sizable number of unsubscribed analog and
911 onty consumers,’ it can be assumed that the total number of such users will decline in the future, as
digital networks expand and carriers migrate current analog customers to digital services. Accordingly,
we disagree with commenters who argue that the analog requirement must be retained indefinitely
becauss consumers that carry unsubscribed handsets cannot afford to trade them in for digital phones, or
that orograms that recycle used handsets may be discontinued if cellular carriers no longer offer analog
service on their networks.” We expect that unsubscribed consumers will have access to digital
equipment as digital handsets are being donated as well as analog handsets.*® It is reasonable to assume
that the number of digital handsets will increase over time because the number of digital subscribers is
approximalely three times that of analog subscribers,” and a consumer uses a handset on average for 1.5
te 2.5 vears before acquiring a new one. Because handsets are recycled every 18 to 30 months, we
conclude that a transition period should ensure that recipients of donated mobile telephones have access

T A Comments a3 RCA Comments at 7 (estimates that there are 20 million unsubscribed analog handsets),
10SA/MT Communications Comments at 6 (estimates that there are 30 million unsubscribed analog handsets);
Seciire Alert Comments at 4 (estimates that there are 24 million unsubscribed anzlog handsets).

" NPRM al para. 29

TUAARP Tomments al 1 Allan Dixon Comments at 4; ICSA/MT Communications Comments at 6-7; NAD
{ omments wi 10: Secure Alert Comments at 4-5; WCA Comments at 3-4.

T Ses vpera note 75.
" AARE Cumments 4t 1; Secure Alert Comments at 4-5, WCA Comments at 4 (proposing that carriers that
disconinue analog service must reptace all existing analog phones in their licensed service area).

Al

Voo esumates Lhat. since 1995, approxrmately 30 percent of handsets donated under the Verizon program
have been divital. Verizon Comments at 3-6

*There are approximately 137 million wireless subscribers. See <htip:/www,wow-com.coms (last visited August
RSN PR
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te digital equipment. Accordingly, we conclude that a five-year sunset period should resolve any issues
. . . 73
ta. ¢d by unsubscribers or 911-only subscribers.”

b. Accessibility issues,

20 Buckground. When we sought comment in the NPRM on the possible effects of the
=fiminanion of the analog requirement. we noted that we were particularly interested in the possible
impacts on persons with hearing disabilities und stated that we will not take any action that would
undernune service to persons with disabilities.™ We have for some time been cognizant of the concerns
heid by persons with heartng disabilities regarding their ability to access wireless technologies and
services. Although most consumers have a varicty of mobile technologies and services available to them,
persens with hearing disabiliues desiring to use wireless devices must currently rely on analog service or
the smudl number of digital phones that are currently compatible with hearing aids --- a compatibility that
s ‘inuted to certain types of hearing aids.*" Unlike analog handsets, digital technologies have been shown
L cuuse interference 1o hearing aids and cochlear implants. For the most part, analog wireless equipment
does not pose interference problems for hearing aid wearers because they transmit signals at a steady rate;
ne extrancous audible noise is produced because these signals are not demodulated by the handset and in
win amplified by the hearing aid. Unlike analog equipment, however, digital wireless telephones do not
Iransmit elecromagnetic energy at a sicady rate, and the fluctuations can cause disruptive interference to
hearmy aids or cochlear implants. The hearing aid demodulates the pattern of pulsing as clicks. pings or

- & wwmber of local governmental entities have submitted ex parte filings regarding the impact that removal of the
anilog requirement could have on highway call boxes. Regional California agencies, generally known as Service
\uthori]ies| for Freeways and Expressways (S AFEs), are responsible tor the installation and operation of motorist-
awi call boxes along highways, state routes and county roads. These agencies state thal they bave installed callboxes
thil cse analog equipment and argue that switching from analog service to digital would be financially burdensome.
They request that, in the event the Commission removes the analog requirement, that a transition to digital be
canducted 1n a manner that enables SAFEs 1o maintain the callbox program. See Capitol Valley Regional Service
Authanty for Freeways and Expressways July 30, 2002 £x Parte Letter; Metropolitan Transportation Commission
Service Authority tor Freeways and Expressways July 30, 2002 Ex Parte Leter; Los Angeles County Service
Acthoriy Tor Freeway Emergencies Juty |2, 2002 Ex Parte Letter; Monterey County Service Authority for
Freeways and Expressways July §, 2002 Ex Parre Letter; Santa Cruz County Regional Transportation Commission
luiy 18,2002 Ex Parte Letter; Santa Cruz County Regional Transportation Commission July 23, 2002 £x Parte
Eoties, Sun Diego Service Authority for Freeway Emergencies July 29, 2002 Ex Parte Letter; Riverside County
Lramsportation Commussion August 1, 2002 Ex Purre Letter; San Bernardino Associated Governments July 16, 2002
Ex Pare Letter; Glenn County Transportation Commission July 18, 2002 Ex Parre Letter; Santa Barbara County
Arscciation of Governments July 22, 2002 Ex Parte Letter. While we note that callboxes are not mobile devices by
de fiitton. and thus service to such equipment is not covered by the analog requirement, we anticipate that the sunset
pericd adopted i this proceeding will nonetheless provide such agencies with a reasonable length of time to
rrension their callboxes 1o dignal technology if necessary.

T ONPRM st para. 30,

R .
fod

Seme equipment manufacturers have developed neck loop devices that make it possible for some people who
have u 2elecort (T-coil) in their hearing aids to use digital mobile phones. The neck loop is connected to the head
plomes jack of the mobile phone and transmits anatog signals to certain T-coil equipped hearing aids. The T-coil
hirne ol the hearing aid’s microphone and changes the analog signals into sounds, eliminating noise and
micrivrence. Unlike digital handsets. however, some analog handsets have T-coils installed that are compatible with
some F-eol equipped hearing aids, obviating the need for the separate neck loop. But not all hearing aid wearers
have toost equipped hearing aids, and these people are unable 10 use neck loops with digital mobile phones or T-
o equipped anafog phones.
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biizzing. Currenty, nearly all digital equipment can cause some interference to many types of hearing
ards and cochlear implants.

27 We recognize that ielecommunications technology has become an essential component of
e ervday tife, and that those without ready access are at a disadvantage in areas such as emergency
services us well as routine daily activities. Accordingly, we have in recent years taken steps to address
thes: concerns by implementing a number of proceedings aimed at ensuring that persons with disabilities
heve access o wireless services, For example. we conducted proceedings that set out deadlines for digital
equipment to be compatible with text telephone, or TTY, devices.® With respect to telephone handsets,
the Hearing Aid Compatibility Act of 1988 (HAC Act) requires almost all new telephones to “‘provide
niernal means for effective use with hearing aids that are designed 10 be compatible with telephones
waich meet established technical standards for hearing aid compatibility,” but provides an exemption for
corare categories of phones including those used with CMRS and private mobile radio services (or
MRS In November 2001, we initiated a proceeding to examine whether this exemption continues (o
vomain necessary. or whether the statutory criteria for revocation or limitation of the exemption have been
satisficd ™ We also adopted a 1999 Report and Order™ implementing section 255 of the
Cannmnumeations Act, which requires that manufacturers and telecommunications services providers
ensure that telecommunications equipment and relecommunications services are accessible to persons
with disabilities. if readily achievable.™ In light of prior measures taken to facilitate access to wireless
services, we requested comment on whether existing provisions will sufficiently address any accessibility
problems for persons with hearing disabilities in the event we remove the analog requirement.”’

IR, Discussion. Our review of the record leads us to conclude that immediately removing the
requerement that cellular carriers operate consistent with the analog compatibility standard would indeed

M iaour 12941 First Reporr and Qrder. we mandated that wireless carriers must be able to transmit 911 calls from
mdividuais with hearing disabilities through means other than mobile radio handsets, such as through the use of
TTY devices. See In the Matter of Revision of the Commission’s Rules to Ensure Compatibility with Enhanced 811
Emergencv Calling Systems, CC Docket No. 94-102, Report and Order and Further Notice of Proposed
Rulemaking, || FCC Red 18676, 18701 (1996} (E9/ 1 First Report and Order). In light of progress made towards
T1Y solunons. we set June 30. 2002 as the deadhine by which wireless services providers must be capable of
rransinitting digital 911 calls using TTY devices. See In the Matter of Revision of the Commussion’s Rules w
Ersure Comparibility with Enhanced 911 Emergency Calling Systems, CC Docket No. 94-102, Fourth Report and
(heee 15 FCC Red 25216, 25217 at para. 3 (2000). While this capability became available in most areas of the
wouniry beginming July 1. 2002, we note that the Wireless Telecommunications Bureau recently granted certain
putitions for temporary waiver of the June 30. 2002 deadline filed by certain carriers experiencing difficulty in
imale menung digital TTY -capability due in large part 1o unexpected vendor delays. See In the Matier of Revision
ot the Commission's Rules 1o Ensure Compatibility with Enhanced 911 Emergency Calling Systems, CC Docket
N G4-107, rdder. DA 02-1540 {WTB rel June 28, 2002).

VU7 1S, §610(b)(1); see 47 CF.R. § 68.4¢a). The rules implementing the provisions of the HAC Act are set out
in Part 68 of our rules.

® Jee i the Matter of Section 68 4(a) of the Commission’s Rules Governing Hearing Aid-Compatible Telephones,
W Tiocket Nu. 01-309, Natice of Proposed Rulemaking, 16 FCC Red 20558 (2001) (HAC Proceeding)

e Matter of Implementation of Sections 255 und 251(a)(2) of the Communications Act of 1934, as Enacted by
the Telecommunications Act ol 1996, Access 1o Telecommunications Service, Telecommunications Equipment and
Lusemer Premises Equipment by Persons with Disabilities, WT Docket No. 96-198, Report and Order and Further
Noiter of buguiry, 16 FCC Red 6417 {1999y

ik

1IN 8 255(e). Specifically. section 255(¢) of the Act requires that “[a] provider of telecommunications
ser v shall ensure that the service is accessible to and usable by individuals with disabilities, if readily achievable.”

T PRA A para. 30,
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be dernmental to persons with hearing disabilities. We find that, given the scarcity of digital devices that
auiy be used with hearing aids. persons with heuring disabilities could be left without access to mobile
ielephiony services in the event that the analog requirement is removed immediately and carriers are able
o =hur down their analog faciliies. While we anticipate that market mechanisms will, for the most part,
ensurs access to digital services for most consumers, we agree with commenters who argue that the same
scenoimic incentives do not exist that would ensure that persons with hearing disabilities have adequate
access 0 digital wireless service because they account for only a small percentage of mobile telephony
asers.” Because persons with hearing disabilitics must continue to rely on analog technology for access
‘o wireless service at this time, we find that the record supports implementing a transition period during
which time we anttcipate that digital solutions o the hearing aid-compatibility problem will be developed
anv made widely available.

24 [n order to ensure that analog service remains available to persons with hearing
disabilities while industry seeks to develop uccessible digital technologies, we provide for a five-year
rransition period before the elimination of the analog requirement. Certain commenters assert that a
transition period of five years is insufficient’” and argue that the analog requirement cannot be sunset uatil
digital technologies are fully compatible with hearing aid devices.”® We conclude that a five-year period
aroviles a reasonable time frame for the development of solutions to hearing aid-compatibility issues.
The progress made in developing digital TTY solutions leads us to determine that the industry will also
fikely be able to develop digital selutions for telephones within a five-year period. Moreover, mandating
a shorter timeframe may result in persons with hearing disabilities gaining access to digital handsets more
quickly than if we set out a longer period. Because we are reserving the right to extend the sunset period
in the event that solutions 1o hearing aid-compatibility problems are unsatisfactory,” the industry has an
ancentive o develop digital solutions to the access problem. Accordingly, we conclude that a five-year
period provides the wireless industry with u reasonable time frame during which they may continue
Jereloping solutions to the problem of hearing aid-compatibility while ensuring that persons with heanng
dizabshties continue to have access to mobile telephony.

30 We note that we are establishing a transition period to safeguard the ability of persons
with heaning disabilities to access mobile telephony services even though carriers are otherwise obligated
10 encwe that telecommunications service is accessible to persons with disabilities. As noted, section 255
of the Act requires that ““[a] provider of telecommunications service shall ensure that the service is
accessible to and usable by individuals with disabilities, if readily achievable.” In the NPRM. we
nbeerved that were we to eliminate the analog requirement, section 255 would still require that carriers to
make digital services compatible with hearing aid devices.” We requested comment on the sufficiency of
section 255 of the Act in addressing accessibility problems for persons with disabilities in the event that
we ehminated the analog requirement. Although a few commenters argue that mobile telephony
previders and manufacturers can circumvent the provisions of section 235,” we conclude that section 235
requires providers to ensure that their services remain accessible to persons with hearing disabnlities.
However. the independent requirements of section 255 notwithstanding, we find that it is appropriate 10

" NAD Reply Comments at 7-8.
"1 ebzcommunications for the Deaf Reply Comments at 8.
"7y NAD Reply Comments at 12-13; SHHH Reply Comments at 3-4.

b

yee supreat para. 27,
Msoe 4T TS CU§ 255(¢)
TUAPRM wi para. 30

I - R .
see NHHH Comments a1 6; Telecommunications for the Deaf Reply Comments at 6-7.
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alsorestablish a five-year transition period in order to address the particular current problem of hearing
até-compatibility with digital handsets. and ensure access to mobile telephony service for persons with
heariny disabilities.

A Reporting requirement. In order to monitor the progress made by the wireless and
hearmg wid industries in developing sofutions. und to ensure that wireless services are continuing to be
mude available to persons with hearing disabilities as well as 911-only consumers, we will require that, no
fai=r than the third and fourth anmiversary of the effective date of this order, certain CMRS licensees and
other entiies file reports with the Commission. The reports will be required from all cellular licensees
providing nationwide coverage. In addition, the reports must inform the Commission whether each
cwsTier intends 1o discontinue analog service, identify the markets in which it plans to discontinue analog
sevvice. and for how long it plans to continue analog service and in which markets. If a carrier intends to
di=conunue analog service, the carmer must certify and provide information in its report that there are
hearing awd-compatible digital devices available to persons with hearing disabilities at the time of filing.
o1 11 no such equipment is available at the time of filing. describe the extent to which, by the end of the
fitth vear digital equipment will be available t persons with hearing disabilities in market(s) where the
carrizr mtends Lo discontinue analog service. Carriers may also be required to show in their reports that
they are in comphance with the provisions of section 255 of the Act, as well as with any obligations
resquired of therm as a result of our HAC Proceeding. Such carriers, in their reports, may also be required
te deseribe their plan for informing its subscribers. the public and other interested parties regarding plans
e discontinue analog service. Finalty, other interested parties will be able o file reports or comments as
appropriate. and we encourage joint efforts (e.g., the TTY forum).”

12, We will make these Reports publicly available to all interested parties who may file
supplemental information as appropriate to ensure that the Commission has a full record. The
information contained in the reports will be used to determine whether or not the Commisston will initiate
a proceeding 1o extend the sunset date or take appropriate enforcement action under section 255. As
noted. we are examining in the HAC Proceeding whether CMRS and PMRS providers should continue to
b exempted from the HAC Act's requirement that telephones “must provide internal means for effective
ws=¢ with hearing aids that are designed 1o be compatible with telephones which meet established technical
standards for hearing aid compatibility.”"™ Our action here does not preclude the Commission from
independently requiring carriers to comply with HAC requirements, even during the 5-year transition
period, in the event that the Commission determines in the HAC Proceeding that the statutory criteria for
fevocation or limitation of the exemption have been satistied.'”' Finally, the Wireless
T.:lecommunications Bureau, in conjunction with the Consumer & Governmental Affairs Bureau, will
work closely with the Food and Drug Administration and the Commission’s Office of Engineering and
Technology in the development of standards for hearing aid design that alleviate interference.

33 We note that. although we are establishing the date upon which we will no longer require
cariers 1o provide cellular service consistent with AMPS specifications, the removal of the requirement

" The TTY Forum, which was formed in 1997, is an organization comprised of wireless carriers, wireless handsel
nanuiaciarers, wireless infrastructure manutacturers, TTY manufacturers, emergency and relay service providers,
and consumer groups representing people with heaning disabiines.

[t

" N Prelra. 27

Specineally. the HAC Act directs us to revoke or otherwise limit the exemption if we tind that |} revocation or
inmiihion of the exempuion is 1n the public interest: 2) continuation of the exemption would have an adverse effect
i persons with heanng disabilities; 3v compliance with the HAC Act is technically feasible; and 4) compliance with
i HAC Act would not increase costs 10 such an extent that the telephones could not be successfully marketed. 47

N B AlMbN2H ).

19



Federal Communications Commission FCC 02-229

de:s not preclude carriers from continuing to provide analog service. Indeed, we do not anticipate that, as
a general matter, carriers will immediatety discontinue such service as it is reasonable to conclude that
analeg service will continue to be available as long as consumers demand it.

. Electronic Serial Number Rule.

34, Background. In the NPRM. we proposed to remove section 22.919 of our rules, which
wers jonth electronic serial number (ESN) design requirements for manufacturers of cellular telephones. '™
The purpose of this rule was to address the problem of cellular “cloning™ fraud that was prevalent in the
mid- 19905 Over the years, however, other measures have developed to combat cloning fraud. For
example. Congress enacted the Wireless Telephone Protection Act of 1998 to address fraudulent and
unsuthorized use of wireless telecommunications services.'” Further, the cellular industry has developed
L more secure access protocol. known as authentication.'” Other anti-fraud countermeasures developed
by the industry include “radio frequency fingerprinting,” which identifies a mobile handset by its unique
radic ransmission characteristics.'”” as well as “call profiling,” which enables carriers to monitor for
unusual, sudden changes in calling patterns **

U NPRM at para. 36. Section 22.919 imposes a number of requirements. Each cellular mobile unit must have a
un:que factory-set ESN that 1s not “alterable, transterable, removable or otherwise able to be manipulated.™ 47

P E 3 272.919(a). {c). Further, the equipment musi be designed in such a way that any atternpt to remove, tamper
wirh_:n change the ESN chip and other reluted components wit! render the mobile transmitter inoperative. This is
referied W0 as a “hardened ESN.” 47 C.FR. § 22.919(c). Secuon 22.919 also specifies certain physical design and
lirnware programming requirements.

" Clomng oceurs when a third party copies onto a second handset the three identifying numbers of a legitimate
subscriber’s handset --- the internally stored telephone identification number (MIN), system identification number
iSiD and the unique factory-set FSN. Because early cellular systems relied solely on these three numbers, which
were transmitted over the airwaves, 10 wWentify a particular cellular telephone for access and billing purposes,
copving these three numbers ailowed the third party to use the cloned telephone to make calls that would later be
billec 1o the legitimate subscriber

" The Wireless Telephone Protection Act of 1998 provides, inter alia, that an individual has committed fraud if he
a1 she “knowingly and with intent o defraud uses, produces, traffics in, has control or custody of, or possesses a
teleessmmunications instrument that has been modified or altered to obtain unauthorized use of telecommunications
servives.” or Tknowingly uses. produces, traffics in, has control or custody of, or possesses hardware or software,
krow g il has been configured to insert or modify telecommunication identifying information associated with or
contained in a telecommunications instrument so that such instrument may be used to obtain telecommunications
service without authonizauon.” 18 U.S.C AL § 1029(a)(7}, (a)9).

e

Auathercdcation works by sending 4 series ol encoded passwords over the atrwaves between the cellular ielephone
and the cellular network to validate a customer each time a call is placed or received. With authentication, the key
W use authorization is not transmitted over the airwaves and accordingly can not be intercepted by third parties,

" This helps (o prevent cloning because the cloned mobile equipment can not duplicate the legal phone's radio-
Irequency fingerpring

I G NPRM At para, 33
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1S, Accordingly, we tentatively concluded that the original basis for setting out the hardened
ESN design requirements in Part 22 is no longer compelling given federal legislation and use of advanced
1wl control technologies."™ Further, because section 22.919 tequires that the ESN host component not
b trunslerable or removable. we noted in the NPRM that the ESN rule by definition precludes the use of
“mur: card” subscriber identity modules'"” in AMPS-compatible cellular telephones. We stated that this
could be counterproductive in controlling fraud, as there is evidence that smart cards arguably may
piovide betler protection from tampering than the “hardened ESN™ components required by the ESN
rede t' We indicated that, as a gencral rule. we prefer that market forces determine technical standards
and do not mandate hardware design requirements unless necessary in the public interest. Moreover, we
observed that we do not impose similar requirements on other CMRS providers.''”

ib. Discussion. After reviewing the original purpose of the rule, the anti-fraud techniques
tl.at huve been developed since the adoption of the rule, as well as the comments in this proceeding, we
¢onchide that the ESN rule is no longer necessary in the public interest and adopt our proposal to
cimmumate section 22,919 The concerns that led to the adoption of this rule have been addressed and no
foaiper require retention of this rule. We find that it is unnecessary 1o continue to mandate detailed
hardware design requirements given the success the wireless industry has had in developing other more
ctfectve anti-fraud measures. A number of commenters support the proposal to remove
section 22919 arguing that the rule prevents carriers from deploying advanced technologies such as

14
simarl cards

7 As we stated in the NPRM. our general policy is to allow market forces to determine
technical standards wherever possible. and. accordingly, we refrain from adopting rules mandating
detarled hardware design requirements. unless doing so is necessary to achieve a specific public interest
soai In this case. the original purpose was to assist in curtailing the cloning fraud that, in the mid-1990s
was costng Lhe cellular industry as a whole hundreds of millions of dollars per year in appropriated
wervice The advent of new anti-fraud measures that have emerged as the industry developed from
anaiog 14 digital makes it unnecessary for us to continue to mandate technical standards for anti-fraud
purposes. As CTIA observes. “The wireless industry . . . is capable of protecting its customers and itself
aganst fraud. These advancements in fraud detection and prevention, the steady transition to digital
wireless and robust competition have all led 10 a significant drop in the cost of wireless service, and thus
whviated the need for Commission-imposed ESN security standards.”"'® Moreover, as noted, anti-fraud
lcgislation was enacted to prohibit individuals from manipulating telephones or other devices (¢.g.
hardware. software. or scanning receivers) in order (o obtain telecommunications service without

U para. 36,

P smart card subscriber identity modules are small. postage stamp-sized cards containing an embedded electronic
cnip that 1s programmed with the subscriber’s identification, billing and preference information. Generally tamper-
proof. smart cards can be switched from vne mobile telephone to another, making it easy to change from one system
1+ apother. Smart card technology protects a subscriber’s identlity and preference from thett or disclosure, yet is
casily trunsterable from one telephone to another.

" NPRM an para. 36.
- i

" Cisguiar Comments at 16-17- CTIA Comments at 12-14; Qualcomm Comments at 3-3.
T briosson Comments at §1-12: Qualcomm Comments at 3-4; TIA Comments at 5-6.

“UTTA notes that cloming has resulted in as much as $600 million dollars per year in lost revenue. CTIA
Sommens at 172

“PUTTA Comments at (4.,
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authonzation. Accordingly. it is not necessary to retain section 22.919 as a preventative measure against
veHular cioning fraud. Pursuant to our obligation 1o repeal any regulation determined to be no longer in
the public interest. we eliminate section 22,919,

3X. Two commeniers, CenturyTel and Verizon, argue that removing the ESN rule would be
disruptive 1o other aspects of cellular service.'” CenturyTel believes that elimination of this rule section
wiuld require them o replace their billing system."™ While we understand that certain providers may be
ustng ESNs for tracking and billing purposes, we note that elimination of the rule does not require carriers
e cedse using ESNs. i fact, the general specification for a unique ESN is already contained in 1the
current industry standard for AMPS, and we believe that it is unnecessary to duplicate this in our rules.'"”
W abso note that the rule was not adopied in order to facilitate uses such as billing and equipment
vatidation by carmiers, nor does the record in this proceeding support retaining this requirement solety for
such purposes. We are not persuaded that carriers will be prejudiced with respect to billing and other
Lelivian functions 10 such an extent that it would be necessary to retain the ESN rule.'”

3 Finally, we note that the Independent Cellular Service Association (“ICSA™), which has
~otight elimination of the ESN rule for several years, supports our current proposal because it believes
thar 12 should be legal to clone cellular telephones (in particular, as a small business activity) for
custorners who are already legitimate cellular subscribers. as opposed to those who are not subscribers.'™
in the absence of section 22.919, cloning of phones in this manner is no longer a violation of the
Commission’s rules. The issue of cellular cloning by a legitimate cellular subscriber would become a
contractual issue. and would be judged according to the terms of the applicable service contract.'”

T entuny Tel Comments at 5 Verizon Comments ar 1 7-18.
" emury'Tel Comments at S
T ANSHTIA/EIA-553-A-1999, section 2.3.2.

= W do not anticipate that there will be immediate changes to equipment; we conclude that carriers will have
sulficwent opportunity o modify their administrative systems if necessary. With regard to the impact of our
Jetcrmimation on other cellular functions, for example, we do not intend our treatment here to be dispositive of
pending consideration of possible application of ESNs for public safety purposes. See Revision of the Commission's
Ruies 10 Ensure Compatibility with Enhanced 911 Emergency Calling Systems, Non-iniualized Phones, CC Docket
N 94102 RM-8143, Report and Order, 17 FCC Red 8481 (2002), recon. pending; “Wireless

elocsmmunicanons Bureau Seeks Comment on Pettion for Reconsideration Regarding the Commission's Rules on
Nuos-imihalized Phones and on Filing Request for Stay,” Public Notice, 67 Fed. Reg. 46905 (July 17, 2002).

FOSA/MT Communications Comments at 3-6; ICSA/MT Communications Reply Comments at 5-8. Such
“loning makes it techntcally possible for these subscribers (o use one or more additional cellular telephones (which
IC% A refers to as “extension ceilular telephones™ on a cellular system without the carmier’s knowledge, and thereby
avid beiny billed monthly tees (other than per-minute usage charges) that the carrier normally charges for
additonal vellular telephones.  HCSA asenibes various benefits to the use by legitimate subscribers of cloned
:elenhones including the ability ro have multple cellular telephones with the same telephone number {for example a
porseriul vehicutar relephone and a hand-held portable 1elephone). There are also significant operational limitations.
novever that make the claimed benefits questionable. For example, the legitimate cellular telephone and the cloned
veitilen ilephone generally cannot be turned on at the same time without triggering the carrier’s fraud-detection
wvstems. which could result in denial of service to both ielephones.

7 Wher we established the ESN rule in the Par 22 Rewrite, we stated that the altering of cellular phones to
“emulate” ESNs without recciving the permission of the relevant cellular licensee should not be permitted because:
Ui the wrnulaneous use of cellular telephones fraudulently emtting the same ESN without the licensee's permission
conid cause probiems o some cetlular systems such as erroncous tracking or billing; 2) the use of such phones
withoul the licensee’s permission could deprive cellular carriers of monthly per telephone revenues to which they are

tJ
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. Channclization Requirements.

30 Background. Section 22 905 identifies the part of the electromagnetic spectrum that is
atfocared o the Cellular Radiotelephone Service and divides it into two blocks, lubeled A and B. It also
sets torth o channelization plan that sub-divides each block into 416 paired 30 kHz channels and
desienates 21 of these paired channels as control channels. This channelization plan is the basic scheme
tor the onginal analog cellular technology. Alternative technologies, including the principal digital
tehnologies many cellular licensees have overlaid on top of their analog networks, are exempt from this
charnnchzaton plan rule.'™ We proposed in the NPRM to remove the channelization plan for compatible
ANPS cellular sysiems from section 22,9035 of our rules, and to rephrase the remainder of that section
such thar it specifics only the portions of the clectromagnetic spectrum allocated to the Cellular
Rudiotelephone Service and which frequency ranges make up the two initial blocks.'** We reasoned that
the analog iechnology to which the channelization plan is applicable is well-established nationwide, und
thus removing the plan would not pose any risk of decreased cellular technical compatibility.

41 Discussion. A majority of the commenters addressing this issue support our proposal.'™’
['or cxample, CTLA notes that. even in the absence of a mandatory channel plan, “carriers can be expected
1> conlmue 1o deploy analog technology that is imeroperable with other analog systems notwithstanding
e thsence of a Commission rule mandating such interoperability.”'?® Verizon, however, opposes the
chinunation of the channelization plan rule prior to the elimination of the analog service requirement. lt
heliev=s that some cellular carriers could begin providing analog service using a different and
mcompatible analog channel plan, which would leave some subscribers without roamer service,'”’
CenturyTel also opposes removal of the channelization plan because it believes that it provides a legal
has:s tor “trequency protection™ from adjacent systems using digital technologies.

4z Based on the record before us, however, we find that it is unnecessary to retain the AMPS
channehzation plan in the rules. With respect to Verizon’s concern, given the number of standard analog
hase stations and handsets in use today and the efficiencies to be gained by implementing alternative
Jigwal tnor analog) technologies, it appears highly unlikely that any carrier would have the incentive to
dey:lov an alternative analog technology during the five-year sunset adopted in this proceeding. Although
Verrzon warns of mcompatible analog deployment, it provides no rationale explaining why it believes any
cartier might take this approuch. Further, cammiers will continue to be bound by existing roaming
agreements for at least some portion of the sunset, again making it highly unlikely that there would be any
incentive to deploy an altemative analog lechnology. With respect to CenturyTel’s concern, we note that
the channelization plan in the rule was not established for the purpose of “protecting frequencies”™ and
deses nar serve that function today. In facl. different rules, sections 22.907 and 22.917, limit emissions
and r=quire cellular licensees to coordinate channel use with adjacent systems in order to maximize
eflicient utilization of the cellular spectrum.'™ Finally, we note that the AMPS channelization plan is the

enistled. and 3) such altered phones not authorized by the carrier, would not fall within the licensee's blanker license
Perrt 72 Rewrire, 9 FCC Red at para. 60.

AT CF R §22.900(d)(2). Of the technologies commonly used to provide cellular service, TDMA uses the same
specing and channel cemer frequencies as are specitied for the original analog technology, whereas CDMA uses an
enuirely different channel plan

T ONPRM alpara. 38
T Ericsson Comments at 6; Cingular Comments at |7, CT1A Comments at 15; TIA Comments at 6.
UL omments at 13,

Verzon Comments at 19, Venzon Reply Comments at 10.

TP R$8 22907 and 22.917
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currentindusiry standard for AMPS and will presumably continue (o provide guidance to licensees
thiough the sunset of the analog requirement.'™" Accordingly, we adopt our proposal to remove the
channelizanon plan from our rules as no longer necessary in the public interest in light of current market
conditions

E. Modulation Requirements and In-band Emissions Limitations.

44 Background. In the NPRM. we sought comment on our proposal to modify section 22.915
b wur rules, which sets out a number of technical specifications for, inter alia, the performance of audio
tfiher und deviation limiter circuitry in analog cellular telephones, and adjustment of the modulation levels
i inalog cellular telephones.'™ As noted. we have sought to avoid specifying the particular technology
0 e used or e specify technical dewails. such us modulation parameters, of any given technology in our
rules with respect to PCS and other similar market-based services."”' With limited exception, we instead
ha ve wiven providers in these services the latitude to determine for themselves the most appropriate
e imoiogy that allows them to operate most effectively.’* In contrast, our cellular service rules,
including section 22.915, specify numerous technical parameters. Accordingly, consistent with our less
reculatory approach with PCS and other CMRS. as well as our proposal to eliminate the analog
requirement. we proposed to eliminate the provision set out in section 22.915 requiring cellular systems to
hawve the capability to provide service using the modulation types specified in OET 53 (analog
compatibility standard).'” We also proposed to remove all rules governing audio filter and deviation
Hniter performance. modulation levels. and in-band radio frequency emission limits.'*

a4, Further. we also proposed changes to section 22.917 of our rules, which prescribes
cmassion inasks limiting both in-band and out-of-band radio frequency emissions.' > As with the proposal
e remove the channelization requirements, we proposed changes to the introductory paragraph of section
229:7 which requires that analog modulated emissions be transmitted only on the communication
channels *® Further, we sought comment regarding how we should define the out-of-band emission limit
in urder to provide an adequate measure of interference protection to other licensees and service, while
also alowing licensees the flexibility to establish a different limit where appropriate.”’ Specifically, we
asked whether licensees should be permitied to operate transmitters on frequencies closer to the edge of
their uuthorized spectrum than full compliance with section 22.917 would normally aliow, as long as all
potentially affected parties (i.¢. adjacent licensees) agree to such a provision."™ We noted that our
Wireless Communications Service {WCS) rules provide this flexibility, and we indicated that cellular and
hroadband PCS licensees would also benefit from such flexibility.'” Accordingly. we sought to conform

P ANSETIA/EIA-553-A-1999, section 2.1.1.1
T O R RS 22905,

CUNPRM atpara. 30,

Sl an pard. 40-4]

" at paras. 39-40.

P ad s poras 39-90.

AT U ER 22917,

YUNPRM at para. 41
fd e para. 42

.y
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the fanguage and provisions of the out-of-band emission {imit rules specific to the cellular service and
brosdband PCS with those applicable to WCS.™

43 Discussion. We amend our rules as proposed in the NPRM, with certain modifications.
We agree with several commenters that our cellular rules should be more technology-neutral in order to
cncowage greater deployment of advanced technologies.' As we are moving toward a less regulatory
spprouach with respect to our service tules and are permitting carriers to deploy lechnologies that best fit
the aecds ol the market, we adopt our proposal with certain modifications. Further, we conclude that.
heciuse we seek 10 ensure regulatory conformity wherever practical, our rules regarding out-of-band
cmisstons mits tor the various services should be similar.

16 Certain commenters, however, object to the specific language we proposed for the out-of-
han: cmission himil measurement rule in section 22.917.'* These parties point out that implementation
ol the measurement resolution bandwidth specified in the proposed rule would have the effect of
smposiay a stricter out-of-band emission limat than that which currently applies. Specifically, the
commenters object to the proposed rule’s specification that compliance with the out-ot-band emissions
iimut <hould be measured by using instrumentation employing a resolution bandwidth of | MHz or more

[T -

L4 tn the NPRM . we proposed that section 22.917 be modified to:

g 22417 Emission hmitations tor cellular equipment.
Phe rules in this section govern the spectral characteristics of emissions in the Cellular Radiotelephene Service.

dav D of band emissions. The power of any emission outside of the authorized operating frequency ranges
st be atlenusted below the transmiting power {P) by a factor of at least 43 + 10 log(P) dB.

‘b Measurement procedure. Compliance with the limitation in paragraph (a) is based on the use of
measurement wnstrumentation employing a resolution bandwidth of 1 MHz or more. However, for measurements
within | MHz of the center of the main emission band width, a resolution bandwidth of not less than {% of the main
=messior bandwidth may be employed. For the purpose of this section, the main emission bandwidth 1s the
continuous width of the signal outside of which all emissions are attenuared by at least 26 dB below the transmitting
poswer  Either peak or average measurements may be used, provided that both the emissions and the reference
ransnutter power are measured the same way. When measuring emissions, the transmitter must be set to operate as
slose o zach of the upper and lower channel block edges as the design permits for normal operation.

it Allernative out of band emission limir. 1.censees in this service may establish an alternative out of band
smission limit to be used at specified band edge(s) 1n specified geographical areas, in lieu of that set forth in this
seciion, pursuant to a privale contractual arrangement of all affected licensees and applicants. In this event, each
party to such contract shall maintain a copy of the contract in their station files and disclose it t prospective
assigrees or transferees and. upon request, to the FCC.

(1 Iiterference caused by out of band emissions. 1f any emission trom a transmitter operating in this service
results in interference to users of another rudio service, the FCC may require a greater attenuation ot that
cmission than specified in this section.”

Hy

“Fia Comments at 14-15; TIA Comments al 4 tadvocating proposal to remove in-band emisstons limuts);
Weslern Woreless (supporting proposal 1o remove rules relating to 22.915). One commenter states that section
22915 should be eliminated because the rule’s requirements are specific to the AMPS analog compatibility
staadurd, and. as such, are contrary to the goal of allowing carriers to implement the technologies of their choice,
and stitles the development of technologically advanced systems. Ericsson Comments at 7.

" Cingudar Comments at 10-14; Ericsson Comments at 7-11: Qualcomm Comments at 6-8; TIA Comments at 6-10:
Spon: Reply Comments at 13-14.
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frem the center of the band. ' We agree that we should modify the proposed language. In proposing the

rule change, we sought only to harmonize certain procedures in the WCS, PCS and cellular services, and
did not tntend 10 make the out-of-band emission limits more restrictive. Several commenters, such as
Er.cxson, submitted alternative language that more accurately reflects our intended goal.'** Ericsson
cecornmended language 1o permit the use ol narrower resolution bandwidths and also noted that
International Telecommunications Union - Radiocommunications Sector (“ITU-R”) Recommendation
SM 229 specifies that the measurement bandwidth is “100 kHz for emissions below 1 GHz" and 1 MHz
lor ermissions abave | GHz. ™' Accordingly. Ericsson recommended that the Commission amend section
22917 10 permit measurement instrumentation employing a resolution bandwidth of 106 kHz or

areater ™ Ericsson also recommended modification of the measurement bandwidth aspects in both
sechons 22917 and 24.238 “to explicitly permut the use of integration to improve measurement
accuracy. " Ericsson proposed modifying these sections to state that “[a] narrower resolution bandwidth
is permitted in all cases to improve measurement accuracy provided the measured power is integrated
over the tull required measurement bandwidth (i.e. 100 KHz or 1% of emission bandwidth, as

speeitieds ™™ We modify the proposed rules by substituting the language suggested by Ericsson, which
s consistent with recently adopted 1TU standards for emissions.'*> We find that sections 22.917(b) and
24 238tby are no longer necessarily in the public interest as currently written. We therefore modify both
sec tions 22.917(b) and 24.238(b) accordingly.”™

" Cingular Comments at 10-1E, Ericsson Comments at 7-11: Qualcomm Comments at 6-8; TIA Comments at 6-10;
Spaim Reply Comments at 13-14.

* Crngular Comments a1 14; Encsson Comments at 9-10; TIA Comments at 9-10. The modified version permits
Ihe use of narrower resolution bandwidths, defines the “out-of-band” region as extending for 1 MHz from the edge‘
ot the heensed trequency block. and uses a measurement bandwidth of 1% of emission bandwidth up (o the edge of
the blawk

Y Ericason Comments at 9-10° The [TU 1s an arm of the United Nauons responsible for the global oversight and
imalementation ot international ielecommunications policy

M d Y.

W d ar9-10
M

“TITOR SM.329. TIA also suggested similar language that is consistent with ITU recommendations. See TIA
Comiments at 8-10.

M Secnion 22 917(h) will be moditied w read as tollows:

ihy Measurement procedure. Compliance with these provisions is based on the use of measurement
e trumentation employing a resotution bandwidth of 100 kHz or greater. In the | MHz bands immediately outside
and adjacent o the frequency block a resolution bandwidth of at least one percent of the emission bandwidth of the
hundamental emission of the transmitter may be employed. A narrower resolution bandwidth is permitted in all
cases 10 improve measurement accuracy provided the measured power is integrated over the full required
micasurement bandwidth (i.e. 100 kHz of | percent of emission bandwidth, as specified). The emission bandwidth 1s
detined as the width of the signal between two points, one betow the carrier center frequency and one above the
carner cemer frequency, outside of which all emissions are attenvated at least 26 dB below the transmitter power.

Soction 24 238(b) will be modifted o read as follows:

i Compliance with these provisions is based on the use of measurement instrumentation employing
a=solution bandwideh of 1 MHz or greater. However, in the | MHz bands immediately outside and adjacent to the
frequency hlock aresolution bandwidth of at leasi une percent of the emission bandwidth of the fundamental
erission ol the transmitter may be employed. A narrower resolution bandwidth is permitted 1n all cases to improve
measurement accuracy provided the measured power 15 integrated over the full required measurement bandwidth
i 100 KHz of | percent of emission bandwidth, as specified). The emission bandwidth 1s defined as the width of
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[ Vertical Wave Polarization Requirement.

17, Background. Section 22.367(a)(4) of the Commission’s rules provides that
ciectramagnetic waves radiated by base, mobtle, and auxiliary test transmitters in the Cellular
R.djatelephone Service must be vertically polarized.”' This rule was originally adopted in order to
rromote lechnical compatibility for celiular systems, as well as to reduce the likelihood of interference
fvors cellular ransmitters 1o broadcast television (TV) reception on the upper UHF TV channels.'” We
tentatvely concluded i the NPRM to relax section 22.367 of our rules to provide that cellular stations no
lomger be limited as to the polarization of the ransmitted waves.'” We specifically sought comment on
what mterference or adverse effects might be caused to mobile, fixed, and broadcast services operating in
thae celluiar service spectrum or adjacent speclrum.'54

48. Discussion. We eliminate the ventical polarization requirement because it is no longer
necessary in the public interest. The original purposes of the rule no longer warrant this requirement on
o lhalar carriers. We are persuaded that. on the facts before us, relaxation of this requirement will have
listie effect on interoperability or UHF television channels. As noted in the record, even if a base station’s
trapsmissions are vertically polarized, many hand-heid mobile units may not beneftt from vertical
plarization because they are either held in a manner such that their antenna is not vertical, or because the
trapsmission’s polarization will be shifted due to reflections from man-made structures.””® Accordingly, a
v=riically polarized transmission generally will provide little interoperability benefit to users of hand-held
vobtle phones. Furthermore, as Cingular notes, cellular base stations transmit on frequencies above 869
MHBz (4 minimum separation of 63 MHz from the closest UHF television frequency), thereby reducing the
Ikefihood of interference with upper-band UHF television channels.”® In addition, Cingular notes
“:nobile units, which are located much closer 1o television, have been operating with essentially random
palarization for years without any evidence of interference to television.”'’

49 Most commenters agree with our proposal to remove the vertical polarization requirement
due 1o the technical flexibility that elimination of the rule will provide carriers.”™ One commenter asserts

the wignal between two points, one below the carrier center frequency and one above the carmer center frequency,
sutside of which all emissions are atenualed at least 26 dB below the transmitter power.

L7 O R §22367(and)

“ See Part 22 Rewrite, 9 FCC Red at 6558, We note that alternative services are exempt from the wave
polirization requirement pursuant w § 22 901d)i2).
WPRM at para 47

"7/ We note that during the pendency of this rulemaking the Commercial Wireless Division of the Wireless
i elecomnumicauons Bureau granted a limited waiver of the vertical polarization requirement to Cingular. See In
the Mancr of Cingular Wireless LLC Request for Waiver of the Cellular Vertical Wave Polanization Requirement,
Cirgier DA 02-558 (rel. Mar. 8, 2002) (Cingular Waiver). See also Cingular Wireless LLC, Petition for Waiver of
section 12.367 of the Rules Concerning Wave Pularization in the Cellular Radiotelephone Service (filed Nov. 20,
NG ¢ Petition for Waiver”); Cingular Wireless LLC, Petition for Waiver of Section 22.367 of the Rules
¢ orcermng Wave Polarization in the Cellular Radiotelephone Service, Supplement to Petition for Waiver (filed Jan.
42002+ i“Supplement to Petition for Waiver™). We have tncorporated the comments filed in response o
Cingsulan s warver request in the record in this proceeding.

" tee Cingular Petition for Waiver at 7; AT& T Wireless Reply Comments (waiver proceeding) at 3.
" Cingasiar Petition for Waiver at 8.

" hec Qualcomm Comments at 5; Ericsson Comments at 15 Verizon Comments at 29; Cingular Comments at §8-
£ Western Wireless Comments at 12, CT1A Comments at 14; TIA Comments at 10.
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that such flexibility will reduce multipath fading and improve signal quality in urban areas.”™ Indeed, we
anbicipate that with this greater flexibility, carriers will be able to design more aesthetically pleasing
antenna, reduce the number of antennas necessary at given sites (and, as noted by one commenter, reduce
the seed for local zonimg clearances). enabling collocation of multiple carriers’ facilities on a single
twor and reducing site deployment costs.'™ Moreover, we note that other providers of commercial
morile radio service, such as PCS and SMR providers, are not subject 1o the vertical wave polarization
requirement. Allowing cellufar carriers to deploy non-vertically polarized antennas will promote
regnilatory symmetry and flexibility.

S0 We are not persuaded by arguments advanced by OnStar that the vertical polarization
seguirement shiould not be removed because 1t could result in reduced RF coverage lor its end users, and
nnpas welematics” ability to provide geographic location information for emergency services.'®' OnStar
capresses concern that refaxing the rule. particularly with respect to rural areas, would “adversely affect] |
ihe delivery of automatic crash notification and other emergency and telematics services.™* We note
thar Godtar’s concerns are limited to rural areas, where cellular carriers are unlikely to use other than
werncal polarization because they have little incentive to do so. In addition, we would expect cellular
caniers to make the appropriate technical adjustments to account for varying pelarization of transmit and
recetve antennas, and thereby obtain equivalent analog cellular performance at the boundaries of a rural
cell siles when using afternative technologies. We aiso note that cellular carriers already have the
flexibility 1o reduce coverage or tum off their systems for short or long periods without seeking prior
approval of the Commission or notifying customers of their tntended action.'” Further, relematics
cardiers may negotiate with cellular carriers and may enter into voluntary contractual relationships to
accommodate specific coverage needs. Finally. we believe that the industry and not regulation should
dictate echnical specifications wherever possible. Given these reasons, we are not persuaded that it 1s
necessary o retain this rule simply to ensure coverage for telematics subscribers atrempting calls on the

fricge of rural cell sites.

51 Stmilarly. we are unpersuaded by argumens advanced by U.S. Cellular to retain this
recuirement in order to facilitate the provision of cellular services 10 persons onboard aircraft by AirCell
and 1% partners.'™ One of the means AirCell uses 1o ensure protection of terrestrial cellular systems is by
using horizontally-polarized signats. The difference in polarization provides some level of isolation from
svatems using exclusively vertically polanized transmissions. In waiving the prohibition against airborne
celluiar operation for AirCell, and its partners. the Bureau did so on a secondary basis with respect to

1an

Fricsson Comments at 135,
* Cyngular Comments at 19.

"' OnpStar Comments to Cingular Waiver Request at 6-7. OnStar utilizes analog cellular technology to provide
lowation-hused telematics service offerings. such as automatic crash notification, through systems embedded in
venicles of certain automobile manufacturers. See /d at L, 4. In this connection, OnStar has attempted to maximize
the reception distance for its mobile equipment {which is important in rural areas, for example) based on the
assumption that cell sites transmit vertically-polarized signals.

Tl o

" Cellular carriers may reduce coverage at a cell site and notify the Commission within 30 days of the change (47
R 2 1947} they may discenfinue operations for up 1o 90 days without notifying the Commission (47 C.F.R. §
27 37 and they may permanently discontinue operations without providing advanced notice 1o the Commission or
custemers 14 7 C FR.§ 20.15).

itee g, . } . - . . . .

i ar & U S Cellular partners with AirCell, to provide cellular communications to aircraft. AwrCel) partners
provide service o arcraft via a waiver granted by the Wireless Telecommunications Bureau. Under the terms of
theweve:s, ArCell transmissions are secondary 1o terrestrial cellular communications.
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terrestrial celiular operations.™ In fact, the Bureau made clear that “AirCell cellular partners may not
assert the claim that AirCell’s secondary operations are in any way entitled to protection from the signals
of nen-partcipating cellular licensees. As the licensees with primary status in this band, the non-
parteapating cellular licensees would not be under any obligation to alter their operations in any way.
We note that AirCell itself did not comment in this proceeding regarding any potential negative impact of
a rule change 1o its operation. Accordingly, we adopt our proposal to remove the vertical wave

?’If)ﬁ

polanzavon requirement.'®’
G Assignment of System ldentification Numbers,
=2 Background. Secuion 22.941 of the Commission’s rules sets forth the procedure by which

the ¢ 'omimission assigns system identification numbers (S1Ds) to systems in the Cellular Radiotelephone
Service SIDs are used by cellular systems to identify the home system of a cellular telephone and by
cellular 1elephones 1o determine their roaming status. SIDs are also used by cellular systems as part of the
mobile idenufication process for bilting purpuses. Today. SIDs are treated by the Commussion as a
required element of the cellular system license, i.¢., they appear in the official license record. They are
lirst assigned to cellular systems by the Commission during initial license grant; new SIDs may be
obtained. if needed. at a later date. The Commission began assigning cellular SIDs in the carly 1980s at
the regucst of the Electronics Industry Associatton (EIA). Although other CMRS providers such as PCS
and SMR uiso have a means (o perform the functions described above, these means do not involve the
Cormission and the identifiers used are not listed on their licenses.

33 In the NPRM, we proposed to no longer consider SIDs as a term of the cellular license
and to remaove the requirement in section 22.941 of our rules that cellular licensees notify the Commission
of the use of additional SIDs. We proposed to retain portions of that rule that provide that a cellular
wysiem may transmit another system’s SID only if that system consents to such use. Further, we invited
sroposals under which SID coordination functions would be carried out by an industry organization,
ruther than by the Commission.

54 Discussion. We conclude that it is not necessary in the public interest to retain the
current cellular SID rules as sel out in section 22.941 of our rules. As we noted in the NPRM, there 1s no
puthc policy reason that SIDs must be a term of cellular authorizations.'® The comments
averwhelmingly support our proposal.'™ The commenters agree that there is no regulatory purpose in

® e Inthe Matter of AirCell, Inc. Pettion, Pursuant 1o Section 7 of the Act, For a Waiver of the Airborne Cellular
Rule, or yn the Afternative. for a Declaratory Ruling, Grder, 14 FCC Red 806. at para. 13 (WTB 1998). Section
224924 of the Commission’s rules provides that cellulur phones may not be operated on airborne airplanes. 47

i F R § 22925 The Wireless Telecommunications Bureau’s deciston was later affirmed by the Commission, In
the Matter of AirCell, Petition, Pursuant to Section 7 of the Act, For a Waiver of the Airborne Cellular Rule, or, in
the Asternative, for a Declaratory Ruling, 15 FCC Red 9622 (2000), as well as the United States Court of Appeals,
Disirect of Columbia Circuit. AT&T Wireless Services, Inc., et al. v. FCC, 270 F.3d 959 (D.C. Cir. 2001), petiton
for reirearing denied January 29. 2002, The D C. Circuit Court of Appeals remanded the matter back to the
Cemmissicn unly to the extent that it required the Commission to more fully explain its conclusions regarding
imerference levels caused by the AirCell system.

1oe s

W clarfy that, because we are now eliminating the requirement entirely, as of the effective date of this action
Ceagularas nolonger bound by the conditional nature of the Cingular Waiver.
e NPRM at para. 50.

HEEAE ~ - -
=..)|.Iu|\.'t-llﬂm Comments al 6; Cingular Commenis at 19, CentwryTel Comments at 6; CTIA Comments at 13;
Verizon Comments at 30.
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reiatming SIDs as a term of cellular licenses. As Cingular and CTIA point out, there are no SID rules for
PCS. SMR, or other CMRS. and this admianistrative function is carried out successfully within those radio
seovices by the private sector without Commission involvement.'™

55 Further, we agree with Cingular’s suggestion that the Commission remove the SID rule in
it entirety, providing cellular licensees with the same treatment as PCS and other CMRS carriers.'”
Verzon disagrees with this conclusion in part, recommending instead that the Commission retain the
woonsentior use” portion of the rule (i.e. allowing the usage of another system’s SID only pursuant to
consent). and that the Commission be available 1o resolve disputes over SIDs.'’? Based on the record
botore us. however, we see no reason {0 retain a portion of the rule or intervene when the privite sector
has shown, as in the case of PCS, for example. that it is capable of coordinating these types of
administrative functions on its own. For the reasons stated above, we are eliminating the SID rule in
faor of administration of this function by the private sector.

S In eliminating this rule, we musi take certain steps to provide a smooth transition of the
S admunistration function to the private sector. These steps include identifying a party or parties to
admuinister the function, transitioning the Commission’s SID database to the party(s), and publicizing the
change to the cellular industry. Therefore, we authorize and direct the Wireless Telecommunications
Bureau 1o take all necessary steps to privatize this function.'”

H. Determination of Cellular Geographic Service Area.

57. Proposal. Section 22.911¢a) of our rules sets forth a standardized method for determining the
(C'GISA of a cellular system. A system’s CGSA 15 defined as the geographic area served by the system,
within which that system is entitled to protection and adverse effects are recognized for the purpose of
determimng whether a petitioner has standing.'™ Cellular licensees must provide the Commission with
certain technical parameters describing each cell site that makes up the external boundary of its system.
These rechnical parameters (latitude, tongitude. height above average terrain, and power), or in some
cuses. an alternative study, are used to determine the service area boundary (SAB) for each cell site.'” In
th:s ~em. the geographic area within the aggregated SAB contours of a system (excluding areas outside
the market boundary) is its CGSA. The method for determining the CGSA uses a general mathematical

(Eh

Crogular Comments at 19 CTIA Comments at 16.
" Cingular Comments at 19.
" Verizon Comments at 23-24.

" 1n a somewhat similar situation, we previously delegated authority to the Wireless Telecommunications Bureau
1o orvatize the issuance of maritime mobile service identities (MMSIs). See In the Matter of Amendment of Part 0
ol the Commssion’s Rules (o Delegate Authority to the Wireless Telecommumcations Bureau Concerning
Procedures for Assigning Domestic Maritime Mobile Service [dentities (MMS1)s, Order, 14 FCC Red 21517

994 Commission Announces Revision of Procedures for Assigning Maritime Mobile Service Identities,” Public
Netice. 16 FCC Red 918 (WTB 2001)

VT

Neo 27RO 2291
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[eemula 1o caleulate distances from the cell site along the cardinal radials'™ to the SAB of each cell in the
=
sysle .

S5, Paragraph (b) of section 22911 provides, however, that any cellular licensee may apply for a
mad:hication of its licensed CGSA 1f it believes that the standard method produces a CGSA that is
substantially different from the actual coverage of its system. In adopting this alternative approach for
calcalating the CGSA, the Commission stated that alternative showings would only be accepted where the
change te the CGSA s substantial and justified by unique or unusual circumstances, or where the SAB
formiula s clearly inapplicable.'™ When preparing to file an application requesting such a modification,
th: leensee must employ alternative methods (actual measurements, more accurate prediction models or a
coembination of the two) Lo determine the location of the median 32 dBUV/m field strength contour and
the distances along cardinal radials to that contour. In describing how these distances 1o the median
32 dBpYV/m contours must be used 1o determine the CGSA, paragraphs (b)(1) and (b)(3) of section 22.911
u-¢ the term SAB in several places. In our experience, this occasionally leads licensees to believe that
they may employ the alternative methods to determine an SAB, as opposed to the CGSA, and then to use
that “alicrnate” SAB in connection with various other rules such as the SAB extension rule'” or the
traffic capture protection rule.'™ In the NPRM, we sought to clarify that the SAB of a cell derived using
the sandard method and the 32 dBuV/m contour that is used when preparing an aliemative CGSA
dutermination are different and not interchangeable.'® Accordingly, we proposed to reword paragraphs
(k1) and (b)(3) of section 22.91 1 1o replace the word “SAB™ with “32 dBuV/m contour.”

39. Discussion. We adopt the rule clarification as proposed. In setting out the standard
method, we sought to establish a method that would simplify and remove a measure of uncertainty from
the process of calculating and plotting CGSAs.'® We sought to prevent disagreements between parties
and the Commission regarding the accuracy of methods used by parties to predict or measure actual
coverage for a particular location or terrain.™®' Although there may be certain situations in which it may
nat represeitt actual coverage as closely as other methods, the standard formula provides 2 simple and

" Cardinal radials are eight imaginary straight fimes extending radially on the ground from an aatenna location,
defined according to specified azimuths. See Id. at § 22.99 (defining cardinal radials).

"7 An SAB measures the service area of a particular cell site and is a component of the CGSA, which 1s a compasite
i the service areas of all of the cells in the particular cellular system. It also is used to evaluate extensions and
sattic capture. See fd. at §§ 22.911-12.

" Lo Inthe Matter of Amendment of Part 22 of the Commission’s Rules to Provide for Filing and Processing of
Apphicavons for Unserved Areas in the Cellular Service and o0 Modify Other Cellular Rules, Second Report and
Firaer CC Docker No. 90-6, 7 FCC Red 2449 (1992).

AT CRR §22912,

a7 CER 822.911(d)N2). In other words, the 32 dB V/m contour determined in an alternative CGSA showing is
i be used only to calculate a licensee's protected service area. It is not to be used for other purposes such as
determining whether a carrier 1s causing interference ot is capturing the subscriber traffic of adjacent systems.

" he SAB s the boundary calculated using the standard method set out in section 22.911(a), regardiess of the
stual median field strength along the boundary (as actually measured or predicted by akternative propagation
methodss In contrast, the 32 dB:V/m contour is the locus of points where the predicted or measured median field
sirength drops o 32 dB:Vim.

FY e o the Ma[lcr of Amendment of Purt 22 of the Commission’s Rules to Provide for Filing and Processing of
wpplications tor Unserved Areas in the Cellufar Service and to Modify Other Cellular Rules, CC Docket No. 90-6,
Second Reporr and Order, 7 FCC Red 2449 (1992).

i
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cousistent method by which to caleulate celtular system coverage. Our decision to clarify section
1291 liad s consistent with the Commission”s original intent in limiting the scope of alternate CGSA
shewsnas. ve, o expedite Commission processing of applications, thereby avoiding delays in the
prisviston of cellular service 1o the public.

ou In their comments, both Cingular and Verizon seek to change the underlying purpose of
the alternate CGSA determination method by expanding its scope and effect.'® Both Cingular and
Verizon argue that alternative propagation methods should not be limited to CGSA determinations. They
argus that innstances in which an alternative CGSA method has been approved, there is no reason that
the camer should not be able to use the aliernative method in order to determine, for example, whether
individual SABs are encroaching upon the CGSA of another licensee.'® Their proposed expansion of
section 22 911 could lead to carriers asking the Commission’s staff to review altermate showings in
sitagtions where one panty seeks to place cell sites closer 1o neighboring systems than would be allowed
by our exsting rules. While we note that their arguments are not without merit, we conclude that to
expand the use of altemauve propagation methods o calculate, for example, SAB extensions, runs
couantey 16 our goal of setting out a means of determining cellular system coverage that carriers will find
1o he siraizhtforward and predictable in all circumstances. We do not foreclose, however, the ability of
carrers in adjacent markets to agree to the use of an altemative propagation method, or to enter into
cunlract agreements, pursuant 1o section 22.912. 1o allow SAB extensions calculated wsing the standard
method into the other carrier’s CGSA. We believe that a process that affords carriers flexibility and
permits parties to enter into contractual agreements will expedite service to subscribers, in comparison 1o
a tnore protracted process whereby parties must present and argue the merits of conflicting engineering
studics before the Commission. Accordingly, we concfude that such situations can be more quickly
setlled by inter-carrier negotiations, rather than relying on individual review by the Comrmission’s staff.

i Service Commencement and Construction Periods.

N Background. In the NPRM, we noted that section 22.946 sets out construction
requirements reluting to the deployment of new cellular systems.'* This rule section was previously
amended in the Universal Licensing Svstem proceeding.'® In implementing the LS Report and Order,
however. a Llable entitled “*H-1 - Commencement of Service,” was inadvertently deleted from section
22.93¢. Because certain information in the table was out-dated, we proposed to correct section 22.946 by
re-inserting the table, and o reflect updated information. We also proposed to delete the final phrase of
sectior 22.946(b), which prohibits cellular system licensees from “intentionally servfing] only roamer

"' Cingular prefers that we allow alternative propagation methods to be used for evaluating signal extensions into
adjacent systems, in lieu of the Tormuly in section 22.911(a). Cingular Comments at 20-21. Verizon argues that
when a carrier has determined 1ts CGSA by use of an afeernative method, it is “illogical and inconsisient™ to require
that el $ABs be used for all other purposes.  Verizon Reply Comments at 14. Verizon argues that sometimes
alrernanve methods are used o demaonstrate that CGS As should be smaller than predicted by the mathematical
firmula method, and that in these situations, the allernative method 32 dBuV/m contour should be used instead of
1 celt §ABs 10 determine whether there are signal extensions into the adjacent system's CGSA requiring consent

" Cingular Comments at 20-21; Verizon Comments at 24-25.

UAPRM atpara. 33

" §:v In the Matter of Biennial Regulatory Review--Amendment of Parts 1, 13, 22, 24, 26, 27, 80, 87. 90, 95, 97.
atd 2ot the Commission’s Rules to Facilitate the Development and Use of the Universal Licensing System, WT
Droachet No 98-20, Reporr and Order, 13 FCC Red 21027 (1998) (ULS Report and Order); In the Matter of Biennial
Rogulatory Review--Amendment of Parts 1, 13,22.24, 26, 27, 80, 7. 90, 95, 97, and 10!of the Commussion's
Risles L Iaciiitate the Development und Use ot the Universal Licensing System, WT Docket No. 98-20,
Mercreandiom Opinion and Order on Reconsideration, 14 FCC Red 11145 (1999).
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stuttons.”"™" We noted that this rule was originally implemented because there are only two cellular
carriers oo market. and. at the time the rule was established, no other mobile telephony options were
avaisble  1F one cellular carrier served only roamers, there would be no competition to the other carrier
with respect to subscribers.™ Given the mobile telephony choices that consumers now have, we
remtznsely concluded that the rule was no longer necessary.

02 Discussion. We conclude that the competitive state of the mobile telephony market
miak:s unnecessary the rule prohibiting carriers from serving only roamer stations. As consumers now
fiave numersus mobile telephony offerings from which to choose, the concern regarding lack of
competiton no longer exists. Accordingly, we will remove the provision that prohibits service only to
roamet siatlions

63 We also find that section 22.946 should reflect accurate cellular service construction
information.  After we adopled the NPRM, we issued a Report and Order in WT Docket No. 97-112
regarding cellular service in the Gulf of Mexico '™ In that proceeding, we amended section 22.946 to
reflect construction requirements for licensees in the Gulf of Mexico. Because 1t was necessary to amend
secton 22,940 10 add the Gult of Mexico construction requirements, we decided to re-insert the
inadvertentiy omitted Table H-1 at that time. We note that section 22.946 was amended to re-insert Tabie
H-1 after the comment period in this proceeding had run, and that no one filed comments opposing that
correcuon o this rule section. Accordingly. 1L is unnecessary to take further action regarding Table H-1
1 rnle section 22.946.

J. Incidental Services Rule.

o4 Background. Adopled 1n 1983, section 22.323 of the Commission’s rules'” authorizes
carmiers operaling in the Part 22 Public Mobile Radio Services to provide other communications services
incidental to the primary public mobile service, provided certain conditions are met. In general,
section 22.323 requires carriers providing incidental services to protect mobile subscribers by ensuring
that- { 1) the costs and charges of subscribers not wishing to use incidental services are not increased as a
restlt of the cammier’s provision of incidemal services to other subscribers; (2) the quality and availability
of prirnary public mobile service does not materially deteriorate; and (3) provision of such incidental
<ervICes is not inconsistent with the Communications Act of 1934 or the Commission’s rules and policies.

65 In the 1996 CMRS Flex First Report and Order, we amended our rules to allow CMRS
carniers (ineluding all Part 22 licensees) to provide fixed wirefess services on a co-primary basis with
commercial mobile services.'”™ We did not, however, modify section 22.323 as it applies to incidental
.erices offered by Part 22 licensees. We further amended our rules in the CMRS Flex Second Repori
and Urder 1o clarify that fixed wireless services provided pursuant to section 22.901(d) of the

LT ERC§ 22.94600).
s SEPRAL puara. 53,

" yee e the Matter of Cellular Service and Other Commercial Maobite Radio Services in the Gult of Mexico, WT
Docker Noo 97112, Amendment of Part 22 of the Commission’s Rules 10 Provide for Filing and Processing of
Applivabons for Unserved Areas in the Cellular Service and to Modify Other Cellular Rules, CC Dacket No. 90-6,
Reporsand Order, 17 FCC Red 1209 (20021

ST TR §22.323 This rule was onginally adopted as rule section 22.308.

" ser amendment of the Commission's Rules to Permit Flexible Service Offermgs tn the Commercial Mobile
Radio Services, WT Docket No. 96-6, First Report and Order and Further Notice of Proposed Rulemaking, 11 FCC
Rect 8463 11996) (CMRS Flex First Report and Order).
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Comimission’s rules'™ are not subject (o the incidental services restrictions set forth in section 22.323.'%
A- the suine time. we also eliminated the section 22.323 condition that licensees notify the Commission
prior to providing incidental services.'” Additionally, we indicated that the continuing need for

section 220323 would be revisited as part of the bienmal review of all regulations that apply to providers
ol telecommunications service.'™ In the NPRM. we proposed to eliminate the conditions imposed by
paraztaphs fa)-(c) of section 22,323, und sought comment on whether we should also remove the
remaining pravision (£.e.. the statement that incidental services are permitted) as it applies to some or all
Purt 27 services.

66 In a related matter, the NPRAM also sought comment on FreePage Corporation”s
iFreaPape) request that section 22.323 be amended to include the “Limited Program Distribution Service™
(1 PDS) service proposed by FreePage as an “incidental service.” In February 2000, the Bureau sought
corminent on a petition for rulemaking filed by FreePage requesting that we amend section 22.323 to
permitl paging licensees 10 use their assigned channels to transmit audio programming of interest to a
narow or specialized audience. Possible services cited by FreePage inctuded, without limitation,
children’s programming. foreign language programming, and reading services for persons who have sight
dr-ahihities. By Public Notice. the Bureau requested comments on whether section 22.323 should be
amended 1o include the LPDS service proposed by FreePage as an “incidental service’ and on whether
any other Commussion rules should be amended to permit more flexible use of spectrum licensed 1o
(MRS providers.'” Four parties, including FreePage, filed comments.'”® In the NPRM, we invited
comments on whether spectrum assigned 1o CMRS licensees could be used for the LPDS service
proposad by FreePage. In particular, we sought comments addressing whether the service proposed by
FreePage 1s in fact a broadcast service, and. therefore, whether we would need to change existing
spectrum allocation and service rules to permit LPDS service in spectrum assigned to CMRS licensees.
Maore generally, we also requested comments on what effects, if any (e.g., interference, service
prociusion, or redundancy of service offerings), the implementation of FreePage’s LPDS proposai would
have on other authorized service offerings or services proposed in pending Commission rulemaking
proczedings. Finally, we solicited comments from members of the disability community regarding how
thuy might benefit from a revision of the Commission’s rules that would permit use of the spectrum for
programining 1o narrow or specialized audiences.

40 FR §22.901(d)

o
e

™ See Amendment of the Commission’s Rules 1o Permit Flexible Service Offerings in the Commercial Mobile
Rudin Services, WT Docket No. 96-6, Second Report and Order and Order on Reconsideration, 15 FCC Red 14680
{2000h «CMRS Flex Second Report and Order}.

e Seeid para. 3.

j<

" Seoid atpara. 14

I

Sec “Wireless Telecommunications Bureau Seeks Public Comment on Petition to Amend 47 C.F.R. Section
22525« Allow CMRS Licensees to Provide Limiled Program Distribution Service,” Public Notice, 15 FCC Red
230b tWTH 2000). A separate order demed FreePage's request for a waiver, a developmental license or an

capenmental license o offer its proposed service. Sce In the Matter of FreePage Corporation, Order, 15 FCC Red
236 WTR 2000)

7 Inaddinon 10 FreePage's comments. commeats 1in support of FreePage's petition were filed by Chadmoore
Wireless Group, Inc. and Arch Commumications Group, Inc., and comments opposing, FreePage’s petition were filed
by the Natianal Association of Broadeasters Reply comments were filed by FreePage.
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O Discussion. We agree with commenters that the imposing of conditions on the provision
ol snvulental services by Part 22 licensees is no longer necessary. '’ Section 22.323(a) imposes the
condition that the costs and charges 1o subscribers nol wishing to receive incidental services may not be
increased as a result of the provision of incidental services to other subscribers. Because of the
competitrve wireless environment. however, CMRS licensees are not subject to federal rate regulation and
are ot permitted to file tariffs with the Commission. Under these circumstances, we conclude that this
ral: restriction 1s unnecessary, as any dissatisfied subscriber will have the option of switching to a
competing carrier. In addition, the meaning of the restriction i a deregulated, detariffed environment is
urelear. For the same reasons, we conclude that the section 22.323(b) condition regarding the quality and
availabiliny of the primary public mobile service is no longer necessary. We also conclude that it is
un:secessary to remind carriers of their obligation 1o comply with applicable provisions of the Act and of
onz Tules und policies.  In light of the development of meaningful economic competition since section
27 373 was adopted. therefore, we find that imposing these conditions in our rules is no longer necessary
(0 the public interest,

O, Having concluded that the conditions limiting the provision of incidental service by Part
27 licensees should be eliminated, we further conclude that there is no reason to retain the remainder of
the rule in the absence of those conditions. We recognize that some commenters advocated that we retain
this portion of the rule on the grounds that having an express provision for incidental services codified in
the rules 15 helpful in demonstrating to state commissions that certain services must be treated us CMRS
exempl from state and local regulation of rates and entry.”* We emphasize that our elimination of the
ruie in 1o way diminishes or otherwise alters either the right of Part 22 licensees to provide incidental
servives or the regulatory treatment of those services as CMRS, which we have repeatedly affirmed in
prior orders. ™"

6o, With respect to FreePage’s request to include a provision in section 22.323 that LPDS is
an imcidemnal service within the meaning of the rule, we deny the request but grant alternative relief as
fotlows. First, we find that it is unnecessary to determine whether FreePage’s LPDS service constitutes
an incidental service, because pursuant to the Commission’s decisions in the CMRS Flex First Report and
Order ané CMRS Flex Second Report and Order, FreePage may provide any form of fixed or mobile
service under a Part 22 authorization, provided only that its service does not constituie broadcasting.””
Sceond, Lo the extent FreePage's intended service offering constitutes broadcast service, we find that itis
in the public interest to provide FreePage with the flexibility to provide its LPDS service pursuant to the
terms of a developmental authorization. We therefore direct the staff to waive the allocation if necessary
in order to process the developmental license. Accordingly, FreePage may file an application for
deveiopmental authority with the Commission, which will be processed by the Bureau pursuant to the
reculanions set forth in section 22.401 of our rules. 202 We believe that a developmental license will afford
FreePage the opportunity to assess consumer demand for its LPDS service offering.

% Century Tel Comments ai 6; C'T'1A Comments at 17; Cingular Comments at 21; Verizon Comments at 27,
Verizor Reply Comments at 15; RTG Comments at 6-10; Western Wireless Comments at 14-15.

2 §eo o.p. Century Tel Comments at 6; Cingular Comments at 21-22; RTG Comments at 6-10.

**in the Matter of Implementation of Sections 3(n) and 332 of the Communications Act - Regulatory Treatment of
Mubiie Services, Second Report and Order, 9 FCC Red 1411, 1424, para. 36 (1994);, CMRS Flex First Report and
(I de 1] FCC Red at 8968-69 (holding that mobile or fixed incidental services offered by CMRS carriers fall
within tne definifion of mobile service and are subject 10 CMRS regulation).

W . . } )
7 The current allocation for Part 22 does not permit broadcasting in Part 22 spectrum.

TATCER $2240] o seq.
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K. Cellular Anti-Trafficking Rules.

7 Background. 1n the NPRM, we noted that sections 22.937,™ 22.943,% and 22.945™%
wore ongmally adopted to prevent speculation and trafficking in cellular licenses that were awarded by
random sclection.™ Because we are now required to resolve mutually exclusive applications for initial
ceilular licenses through competitive bidding, ™™ we proposed to eliminate or substantially modify rule
STt nnns_%l@?'i_ 22,943, and 22.945 as they are now unnecessary and no longer serve the public
NS

7 Discussion. We find, and commenters agree, that these rules are no longer necessary in
the post-lottery era and should be removed or substantially modified.*'® In adopting section 22.937,”"' the
Conrerisseon stated that it was requiring applicants to show financial qualification because of the large
canita) invesimen required to finance the complex and sophisticated technology associated with cellular

W4T CER.§ 22,937 Pursuant to section 22 937, an applicant for a new cellular system must, at the time of
apphicanon filing. make a demonstration ot linancial qualification that it has a separate market-specific tirm
financial commitment or available financial resources to construct and operate a cellular system for one year. The
applicant must include with the application an assessment of estimated costs, source of financing, a lender’s
statement or certam financial statements in cases of personal or internal financing.

4% O FRC§ 22,943 Section 22.943 sets out limitations on assignments and transfers of cellular authorizations,
and spevifies that such assignments or transfers are, with certain exceptions, subject to anti-trafficking provisions of
former ~ule section 22,139, The Commission incorporated former section 22,139 into consolidated rule section
V4R, 47 CFR.§ 19481, Sce ULS Report and Order, 13 FCC Red at App. E. Section 22.943 exceptions to the
anu-trafficking rule permit the filing of: 1) applicauons reflecting the trading of an ownership interest in an
authorized but unconstructed celiular system 1n one market for & commensurate interest in a cellular system in
ahwsther market, and 2) applications (o transter or assign a cellular authorization obtained by lotery after
commencement of service.

4T PR § 22945, Section 22.945 for the most part prohibits parties from having any direct or indirect interest
in more than one application for authority 1o operate a new cellular system in the same cellular market. Exceptions
o this pronibition include licensees of existing systems whose CGS A abuts a proposed CGSA and ownership
mizrests in public traded corporations of less than 5 percent. The Commission sought to prevent abuses of the
lonery process by prohibiting the filing of multiple applications in the same market by those with either a majority
Ni2rest in 4N entity or @ minority interest that may have de facto control of the applicant. Because the process of
res iewing whether an applicant can exercise control over an applicant is difficult and time-consuming, the
Cemunission sought to avoid protracted challenges o the selection process by precluding participation in more than
one appheation per market in cellular lotteries. See 98 FCC 2d at 218.

el licenses in the first 30 MSAs were awarded by comparative hearing. Later, the Commission adopted
ruies 10 award licenses for other MSAs and RSAs by random selection. In the Matter of Amendment of the
(:mmission’s Rules to Allow the Selection from Among Mutually Exclusive Competing Cellular Applications
[+ing Random Selection or Lotteries Instead of Comparative Hearings, CC Docket 83-1096, Report and Order, 98
FOO 28 175119840

8L ot July 1, 1997, the Commission was prohibited by the Balanced Budget Act of 1997 from issuing any license
ae pesmitinrough random selection. The Commission 1s now required to resolve mutually exclusive applications for

it heenses through compeutive bidding. See Balunced Budget Act of 1997, Pub. L. No. 105-33. 111 Stat. 251 at
sen tien 300202 47 US.CL§ 3090, (§) (1997).

5o NPRM at para. 66

" Cieular Comments at 22-23, Verizon Comments at 29-31: Western Wireless Comments at 15-10.

wtton 22 937 was originally adopted as section 22.917.
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aperations ™" The Commission noted that cellular service was viewed as a relatively high-cost business
verture because the service was still at an early stage of development.”’ We conclude that section 22.937
is 120 fonger necessary as a general matter because the cellular radiotelephone service has matured and
ihere are two authorized celfular carriers in ali MSAs and virtually all RSAs.”? As we nated in the
VERAM. our cellular rules have been amended to permit interested parties to file applications for any areas
noi serviced by cellular carriers after the expiration of the applicable build-out period.”" and such
applications are now subject to competitive bidding.**® Although we proposed to retain section 22.937 in
the ¢context of comparative renewal proceedings, we find that the rule is not necessary. We have the
amherity 10 seek financial qualification information in a comparative renewal proceeding if we so choose.
W therelore eliminate section 22.937 in its entirety.

[ We similarly conclude that section 22.943 should be removed as unnecessary. Our anti-
tratficking rules were developed to deter speculation on cellular licenses. 1n setting out the anti-
lmiﬁ,kuu_. rules, the Commission sought to balance the public interest in liberal transferability of licenses
with 4 means to deter insincere applicants from speculating on unbuilt facilities.”'” Accordingly. we
proposed :n the NPRM 1o eliminate section 22.943 to the extent that it prohibits trafficking in cellular
liconses and precludes unserved area licensees {rom assigning or transferring an authorization until they
have provided service 1o subscribers for at least one year. *'% We noted that the cellular service-specific
An -t rdfﬂukmg rule set out in section 22.943 may be unnecessary and duplicative as there are similar
prowvistons in Part 1 of our rules thar are applicable to all wireless services.”"

73 We noted in the NPRM that. while section 22,943 was useful in deterring speculation
durtng the time period in which we used latteries to select licensees, we now use competitive bidding to
resoive mutual exclusivity. Mutually exclusive applications for licenses in other CMRS are also required
1o be resolved through the use of competitive bidding. Yet in those cases, we do not impose service-
specitic anti-trafficking rules. or mandate specific holding periods prior to assignment or transfer of
livenses acquired through competitive bidding.™® Accordingly, we eliminate the portions of section
22.943 that prohibit trafficking in cellular licenses. and that require carriers who acquired unserved area
licenses 10 provide service 10 subscribers for at least one year before such licenses may be assigned or

* Sre Inthe Maner of An Inguiry into the Use of the Bands 825-845 MHz and 879-890 MHz for Cellular
Commumeations Systems. CC Ducket No 79-318. Report and Order, 86 FCC 2d 469 (1981).

b at 301

2NPRAM at para. 67. We note that three of the remaining four RSAs were auctioned on June 4, 2002, although
licenses have nor vet been granted. Accordingly, there should be two cellular carriers in all but one RSA in the near
tuiure,

3

Seeseclion 22,947 The two nitial licensees of a cellular market are given a five year period within which they
hive exclusive night o expand (with certain excepnions).

P 5ee 47 CFR. §§22.131.22.949.

S 98 FCC 2d an 217,

*TAPRM at para. 08.

S ai Section 1948(i) states that “[ajpplications tor approval of assignment or transfer may be reviewed by the
Cmmission to determine 1f the ransaction is for purposes of trafficking in service authorizations.” 47 CFR. §

! 948(:). Pursuant to section 1.948(1), we may require applicants to submit an affirmative showing demonstrating
1hat <he assipnor did not acquire the authorization for the principal purpose of speculation or profitable resale of the
authorzator, 47 CFERO§ 1LY481)(2)

Cine esception s for PCS eatrepeeneur blocks. Limits were specified for these licenses because the entrepreneur
bBiucks were limited 1o small business applicanis.
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transterred We further find that that the cellular service-specific anti-trafficking rule set out in section

22943 is upnecessary, given the presence of the anti-trafficking provisions of section 1.948(i), which is
. . el

applicable to all services. ™

T4 Sumilarly. because section 22.945 was adopted for the sole purpose of preventing fottery
.y~ abuses, ™ our obligation (o resolve mutual exclusivity through competitive bidding also makes
thie rule unnecessary. An applicant filing more than one application for a specific unserved area under
ur current rules would have no advantage over other applicunis seeking authorization to serve the same
secgraphic area. One commenter agrees that section 22.945 is obsolete.”™ Because this provision was
wdopted o prevent lottery abuses and is thus no longer relevant,”™ we therefore eliminate section 22.945
45 16 longer necessary in the public interesi.

1. Other Rule Changes Recommended by Commenters.

75 In the NPRM. we not only sought comment on our specific proposals, but also invited
carament on whether we should modify any additional provisions of our Part 22 rules as a result of
camnpelitive or echnological developments. In the sections below, we address these additional
recommendations made by the commenters in this proceeding.

1. Overhaul of the Unserved Area Licensing Rules.

76, Background. Section 22.94| sets forth the “unserved area™ licensing process for the
cellular service. Briefly, initial licensees in a market are given five years in which to construct cell sites
without the possibility of competing applications from neighboring carriers. At the end of the initial five-
veur peried, the unserved area licensing process governs the expansion of a carrier’s system by making all
arcas in the market that are not yet served available for licensing to other carriers. The unserved area
process begins with Phase §, which is a one-time. one-day window for all interested parties to file for
fivsnses in the unserved portions of the market. After disposal of any Phase I application(s), the cellular
merket proceeds 1o Phase [T procedures, whereby carriers file applications under 4 30-day notice and cut-
oft filing window “** In other words, 1f a carrier files for unserved area under Phase 11 procedures and its
application 1s not mutually exclusive with another application filed within 30 days of the public notice of
the ininal filing. the initial filing is granted. [f mutually exclusive applications are filed, the matter is
recolved via competitive bidding. The unserved area licensing approach provides ampie time for the
inutial licensee to construct facilities within the market. and later provides a means for other carriers to
serve portions of the market that the initial licensee does not wish to serve. In this situation, carriers are
only hensed for areas that they intend Lo serve,

= Ouy conclusion 1o remove service-specific anii-tratficking provisions of section 22.943 extends o section

27 947%¢). which states that we will not accept apphcations for consent to assign or transter a cellular authorization
aviquired by a current licensee for the first ame as a result of a comparative renewal proceeding unbl the sysiem have
provided service 1o subscribers for at least three years See 47 C.FR. § 22.943¢c). We noted in the NPRM that we
wouhd leave imaet portions of section 22.937 relating cellular renewal proceedings, but requested comment on
whethier G retain section 22.943(c). See NPRM at para. 69. Although section 22.943(c) also relates to cellular
resznoais, if s nonctheless an anti - trafficking provision and should be removed as duplicative of rule section

L ogsigs

VIRM at para. 70.
©Woestern Wireless Comments at 16.
Veorzun Comments at 3.

C4 O P RE§22.131(b)(3). 22.949(h).
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7 Certain carriers recommend that we replace the unserved area licensing process. In
vencral, the commenters point out that the current site-by-site approach requires pre-approval each time a
hicensee wishes 1o expand its system. Proposals by two of the commenters favor a one-time process that
licenses the remaining unserved areas, so that pre-approval of future expansions is no longer necessary.
For example, Western Wireless recommends that the Commission abandon the per-application approach
of the unserved arca rules and instead: (1) automatically incorporate areas of 50 square miles or less into
the *GSAS of the first-authorized incumbent adjoining the unserved area; and (2) open a filing window
lor bl unserved areas exceeding 50 square miles. resulting in either the incorporation ot the unserved area
inte the mcumbent carrier’'s CGSA. or an auction among mutually exclusive applicants.™ Cingular also
proposes a similar approach.™’ AT&T Wireless proposes a more limited change, eliminating filings for
pnserved areas of less than 30 square miles that are completely surrounded by an incumbent’s CGSA (i.e.,
the :ncumbent is the only one eligible under the rules to file an application).*® Further. Dobson proposes
tha: fncumbents should be able 10 cover unserved areas of less than 50 square miles on a secondary basis
wirhout having to obtain prior Commission approval.”™ Commenters supporting an alternative unserved
arei hicensing scheme collectively argue that the current approach must be replaced because it 1s
adimunistranively inefficient. delays service to rural areas, and is dissimilar to PCS and SMR wide-area
Heensing approaches, ™

™ Discussion. While we apptaud the commenters’ initiative in recommending a significant
overhaul of the cellular unserved licensing process, the suggestions made by commenters constitute a
(undamental change to our celflular service heensing model, and, as such, are beyond the scope of this
procecding  We also note that under our current process, the Commission receives approximately 40
unscrved area applications each month, disposing of each usually within 45-60 days.”' Given that so few
wnserved area applications are filed with the Commission today and are processed quickly, we question
whether the burdens on ail licensees of a major overhaul at this point warrants any corresponding

nenelis

7 In considering the wisdom ol making significant changes within the cellular unserved
fice nsing context, we would need to identity an alternative approach that is administratively efficient, less
somplicated than the current approach, represents an improvement over the status quo in terms of speed
of licensing and convenience for licensees. and continues to provide small as well as large carriers with
reasonable opportunities to serve currently unserved areas. Given that the current system results in little
adrinustrative delay, we do rot find that commenters have done so.

&l Further. commenters have failed to adequately address construction, interference
protecnon and market structure issues that would need to be addressed under a new processing regime.
First. we would need to address the construction requirements that would be placed on auction winners
and incumbents under their proposal. For example, the small number of unserved areas remaining are
churacrerized by sparse. widely-distributed populations. What type of population-based or geographic-

2% Wostern Wireless Comments af 6-8. Western Wireless also propuses to exempt “first in” incumbents from
cersgin of the filing requirements under this approach.

= Cingular Comments ar 24
" AT& T Wireless Comments at 3.
U Oehson Comments al 4.
Gagulas Comments at 230 Western Wireless Comments at 3-4.

A

e ceason for the small number of unserved ares apphcations filed 1s that only 15 percent of the geography
wihi the continental United States 1s outside of the licensed service area boundaries of existing A block cell sites,
anc ond |7 percent for B block cell sites.
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hasd coverage requirements make sense for these areas? Further, we would need to address the
methades). m the context of an averlay auction. that would be used to limit the potential for in-band
micrlerence to hcensees in neighboring markets. In other geographically-licensed services like PCS, for
cxample, we have specified a maximum signal strength at the market boundary (unless the licensees agree
to« higher signal strength), and in the cellular service we require licensees to coordinate facilities based
an smleage

¥i Also, the commenters’ proposal assumes that the remaining unserved areas would be
aeensad vig an overlay auction based on MSAs and RSAs. We question whether it would be more
Appropriale to use an alternative scheme, pamcularly one that does not auction unserved areas spanning
mutuple markets as separate hicense areas.”™ C‘ommenters have not recognized the significance of these
sssues 10 our reform. Finally. there are a number of administrative burdens associated with the
commenters” proposal. For example, 1t would be a major undertaking by the Commission’s staff and
Heensees o locate every unserved area of less than 50 square miles, and to determine which adjacent
sucambent licensee would obtain the area under the suggested approach. Likewise, the recommended
approach would require detaited analysis of the licensing history of each market in order to determine
wlhiel imcumbent licensees were “first in” in order to exempt them from certain of the proposed filing
TeYUIFCITI® LS.

§2 In sum, even in assuming commenters’ proposals fell within the scope of this proceeding,
2iven that so few unserved area applications are filed with the Commission today and are processed
quickly . we quesiion whether the burdens on all licensees of a major overhaul at this point warrants any
corresponding benefits. We believe that a more complete record must be developed before any
Comenission action 1s warranted. Carriers may propose modifications to the cellular unserved licensing
precess in the form of a petition for rule making. which would facilitate the development of a full record
wiith respect o this matter.

2, CGSA Expansion Notifications.

KA Buckground. 1obson seeks to have removed the requirement that licensees nonfy the
Comprussion of each CGSA expansion for markets within the initial five-year construction period.™
Currently. section 22.165(e) requires licensees to notify the Commission within 15 days of expanding
their ("GSAs, even during the initial five-year construction period. As discussed supra, cellular licensees
Are free 1o construet facilities anywhere within their markets without the possibility of competing
applications during the initial construction period. Dobson recommends that we simply require the
licensee to file a system information update at the end of the five-year period. i.e., identify the areas that
are served and unserved in preparation for the unserved area Phase [ process.

K Duscussion. We agree with Dobson that generally the Commission and other licensees
ha e nu interest in knowing the precise location of an initial licensee’s CGSA until end of the initial five-
yedr period. At that point, the CGSA must be a matter of record available to potential Phase I unserved
arca apphicants as well as the Commission’s staff in order to process the unserved area applications,
Prosenly. there are only eleven cellular markets that are still within the initial five-year construction
pertod I addition, we will soon issue initial hicenses in three of the remaining RSAs. Even though very

few Licensees will be in a position to take advantage of this change, we will revise the rule substantially as

© tor oxample, under the commenters’ proposal, it a contiguous unserved area spans muluple markets, an applicant
would need 1o bid on each of the multiple markets in order 10 become licensed o serve the area. We question
whether this is more efficient than the current process.

©Oehson Comments at 5.
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regquested. Therefore, we will revise section 22.165(e) to require licensees in their initial five-year build-
st period to notify the Commission of cell sties making up their CGSAs once yearly on the anniversary
ST nse 2 ﬂram rather than requiring licensecs 1o file notifications within 15 days of initiating service at
cachisite 0 We conclude that revising this requirement to provide for an annual reporting obligation will
Bunipuze unnecessary regulatory burdens for initial cellular licensees while providing a reasonably up-io-

date source of data for other cellular licensees and Commission staff.”"
3. Contract Extension Clarification.
35 Background. Section 22.912 of the Commussion’s rules provides that any SAB

extensions into an adjacent carrier's CGSA requires the consent of the adjacent carrier.™ In its
cuamiments. Verizon asks the Commission o clarify that. in the case where an adjacent carmier has already
- arsenicd 1o analog SAB exiensions into its CGSA, a separate agreermnent is not required in order to

cxtend the SAB of a digital 51gndl into the CGSA so long as it does not exceed boundary established by
the il analoE agreement.™ Verizon points out that revisiting carrier consent can be a *difficult and
castly process.”

36. Discussion. In response o Verizon’s request, we take this opportunity to clarify that our
rules do not Limit the scope of private. contractual agreements between cellular licensees in this case. To
the extent that a carrier enters into an agreement that provides for extensions of both analog and digital
signals mto an adjacent carrier’s CGSA. our rules do not require separate notification to the Commission
1 »uch extensions; a single notification of the scope of that extension will be adequate notice.

4. Symmetry for Cellular and PCS Renewal Rules.

37 CTIA states that in December 1999, it filed a Petition for Rulemaking requesting that the
¢ ommussion extend the current two-step celiular renewal process to PCS.*® In its comments, CTIA asks
ine Commission to take this opportunity to revise the Part 24 (PCS) renewal rule, making it identical to
the Part 22 (cellular) renewal rule.”” CTIAs position regarding renewals calls for the revision of the Part
24 PUS rules and is therefore beyond the scope of this Part 22 Biennial Review proceeding. Accordingly,
we will take no action on CT1A's request at this time.

5. Maximum Base Station Transmit Power.

58, Background. Qualcomm recommends that we modify section 22.9[3(a) of our rules such
thar the output power of a base station is specified in terms of a power per bandwidth in a specitied

" T'he licensee must notify the Commission of these sites by modifying its license electronically via the
Cammission's Universal Licensing System (ULS). As (n the past, the licensee will also need to file the system
safermation update pursuant to 47 C.F.R. § 22.9471¢),

"“The techmcal information submitted by cellular licensees regarding their cell sites may be used by other licensees
whiv sk 1o coordnate frequency usage along market borders or wish to seek contract extensions into a neighboring
sarker. The Commission’s stafl also may use this information to analyze market conditions and service availability.
" erizon Comments at 31
i

47 CFR §22035

CHIA Comments at 18
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angular region.”™ Qualcomm assents that the current 500-Watt ERP (effective radiated power) limit is
“eenerally taken to be per carrier.” Qualcomm argues, however, that the assumed “‘per carrier” fixed limit
s inappropriate and counterproductive with respect to higher bandwidth techniques such as CDMA.*"

89, Discussion. We initidted this biennial review in order to identify whether any rule is no
Tonger in the public interest us a result of meaningful economic competition and whether such rules
shi:uld he modified or removed. While its recommendation may have some merit, Qualcomm essentially
seeks Lo have us re-examune the cffects of one of our fundamental technical rules on various technologies.
Accordingly, because Qualcomm’s request 1s beyond the scope of this specific proceeding, we decline 1o
address it at this tme. Of course, we note that Qualcomm may always file a petition for rule making 10

address s proposed modification of section 22.913(a). ***
(A ADMINISTRATIVE MATTERS.

A Final Regulatory Flexibility Act Analysis.

ek The Final Regulatory Flexibility Analysis for this Report and Order, as required by the
Revuiatory Flexibility Act of 1980, see 5 L.5.C. § 604, is set forth in Appendix B.

B. Paperwork Reduction Act Analysis.

9l The actions taken in this Report and Order have been analyzed with respect to the

Paperwork Reduction Act of 1995, Pub. L. No. 104-13, and found to impose no new or modified
recordhzeping requirements or burdens on the public.

V. ORDERING CLAUSES.

92, IT 1S ORDERED that, pursuant to the authority of sections 4(i), 7. 303(c), 303(f), 303(g),
303(r). and 332 of the Communications Acl of 1934, as amended, 47 U.S.C. §§ 154(i), 303(c). 303(f),
M) Mg 303(r). and 332, the rule changes specified in Appendix A are adopted.

U Oualeomm Comments at 8-9. Section 22.913(a) estabhishes the maximum etfective radiated power of base
iransnutier- and cellular repeaters. 47 CFR. § 22.913(a).

“ usleomm Comments at 8-9

W abse decline 10 address Ericsson's proposal regarding TIA’s distribution of ESNs as beyond the scope of this
procecding The Commission ceased assigmng or maintaining a list of manufacturer codes for cetlular equipment in
August 1997, TIA assumed the responsibilities of managiag and coordinating manufacturer codes for various
wirzless services once the Commussion discontinued assigning cellular manutacturer codes. In its comments,
Frivsson asks the Commission ro take a critical look at TIA"s Assignment Guidelines and Procedures (Guidelines)
far the disterbution of ESNs. Eriesson Comments at 12-13. Ericsson notes that TIA has the responsibility of
assigming FSNs 10 manufacturers. but the current guidelines prepared by TIA for assigning ESNs do oot permuit T1A
to tutly control the use of ESNs. This, argues Ericsson, threatens the integrity of TIA’s function as administrator.
briosson calls on TTA to amend its Guidelines to incorporate discreie enforcement procedures (i.e. clear
“orsequences for misuse) 1n order to maintain the integrity of the assignment process. As explained above, we
miniated this bienmial review proceeding to dentify any Commission regulation that is no longer necessary in the
public slerest as a result of meaningful economic competition and to repeal or modify such regulation.

Ausordingly. this proceeding 1s not the appropriate forum to discuss changes to guidetines developed by a privare
muasiry association regarding functions not regulated by the Commission. We also observe that none of the

~omsmenters, i luding Eriesson, indicates that any Commission action 15 needed or possible at this time in order to
wddress this siuaton
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9z IT 1S FURTHER ORDERED that the rule changes set forth in Appendix A WILL
BECOME EFFECTIVE 60 days after publication in the Federal Register.

94 IT 1S FURTHER ORDERED that certain commercial mobile radio service carriers and
ather entities must submit reports regarding access to mobile telephony services by emergency-only
vorsumers and persons with hearing disabilities at one and two years prior to the sunset of the rules
requinng cellular carriers to provide analog service compatible with Advanced Mobile Phone Service
- AMI'S  specifications.

93 IT 1S FURTHER ORDERED that the Wireless Telecommunications Bureau is authorized
0=y out such actions necessary to transfer the administration of cellulur system identification numbers
1s wlentified herein.

90 IT [S FURTHER ORDERED that the Commission’s Consumer Inforiation Bureau,
Rererence Information Center, SHALL SEND a copy of this Report and Order, including the Final
Revulatory Flexibility Analysis. to the Chief Counsel for Advocacy of the Small Business
\duntstraton.

FEDERAL COMMUNICATIONS COMMISSION

B PR e

Muarlene H. Dortch
Secretary
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vd Any polarization. Base, mobile and auxiliary test transmitters in the Cellular Radiotelephone
Service are not imited as (o wave polarizauon. Public Mobile Service stations transmitting on channels
cher thun 960 MHz are not limited as o wave polarization.

LA

Secnion 22377 15 amended by removing paragraph (c).

6 Sccuon 22.901 1s revised to read as follows:

Vs

22901 Cellular service requirements and limitations.

id  Afreniative technologies and co-primary services. Licensees of cellular systems may use alternative
ceilutar technologies andfor provide fixed services on a co-primary basis with their mobile offerings,
including personal communications services {as defined in part 24 of this chapter) on the spectrum within
their assipned channel block.

te- Sunset of cellular compatibility requirement. Until [FIVE YEARS FROM THE EFFECTIVE DATE
OF' ORDER]. each cellular system that provides two-way cellular mobile radiotelephone service must -

i 1 - Namtain the capability to provide compatible analog service (“AMPS”) to cellular relephones
designed m conformance with the specifications contained in sections 1 and 2 of the standard document
ANSITIA/ELA-553-A “Mobile Station — Base Station Compatibility Standard” (published November
1296 gvailable for purchase from Global Engineering Documents, 15 Inverness East, Englewood, CO
%(1112-3704); or. the corresponding portions, applicable to mobile stations, of whichever of the
predecessor standard documents was in effect al the time of the manufacture of the telephone.

{ 2+ Provide AMPS. upon request, to subscribers and roamers using such cellular telephones while
such subscribers are located in any portion of the cetlular system’s CGSA where facilities have been
constructed and service to subscribers has commenced. See also § 20.12 of this chapter. Celiular
licensees must allot sufficient system resources such that the quality of AMPS provided, in terms of
seographic coverage and traffic capacity. is fully adequate to satisfy the concurrent need for AMPS
avaifubiliy,

Section 22.905 1s revised to read as follows:
§ 22.905 Frequency bands.

The foilowing frequency bands are allocated for assignment to service providers in the Cellular
R.udiorelephone Service.

ti Channel Block A: 809 - 880 MHz paired with 824 — 835 MHz, and 890 - 891.5 MHz paired with
845 - 8405 MHz.

ib- Channel Block B: 880 - 890 MH7 paired with 835 — 845 MHz, and 891.5 - 894 MHz paired with
84 5 - 849 MHz
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b Secuon 22.911 1s amended by revising paragraphs (b)(1) and (b)(3), to read as follows:

§ 22911 Cellular geographic service area.

(i The atternative CGSA determination must define the CGSA in terms of distances from the cell sites
¢ the 32 dBUN/m contour along the eight cardinal radials, with points in other azimuthal directions
determined by the method given in paragraph (a)(6) of this section. * * *

i+ The provision for alternative CGSA determinations was made in recognition that the formula in
paragraph (a)( 1) of this section is a general model that provides a reasonable approximation of coverage
in mosi land areas, but may under-predict or over-predict coverage in specific areas with unusual terrain
rieughness or features, and may be inapplicable for certain purposes, e.g., cells with a coverage radius of
lexs than s Kilometers (5 mites). * * *

9 Secuon 22.915 1s removed.
150 Section 22.917 is revised to read as follows:

§ 22.917 Emission limitations for cellular equipment.

The rules 10 this section govern the spectral characteristics of emissions in the Cellular Radiotelephone
Service

(a0 Our of band emissions. The power of any emission outside of the authorized operating frequency
ranges must be attenuated below the transmitting power (P) by a factor of at least 43 + 10 log(P) dB.

(b) Measurement procedure. Compliance with these provisions is based on the use of measurement
instrumentation employing a resolution bandwidth of 100 kHz or greater. In the 1| MHz bands
immediately outside and adjacent to the frequency block a resolution bandwidth of at least one percent of
the: cmission bandwidth of the fundamental emission of the transmitter may be employed. A narrower
resoiution bandwidth is permitted in all cases to improve measurement accuracy provided the measured
power is ntegrated over the full required measurement bandwidth (i.e. 100 kHz of 1 percent of emission
bandwdth, as specified). The emission bandwidth is defined as the width of the signal between two
pownts. one betow the carrier center frequency and one above the carrier center frequency, outside of
which all emissions are attenuated at least 26 dB below the transmitter power.

(r Alremative out of band emission limit. Licensees in this service may establish an alternative out of
bund emission limit to be used at specified band edge(s) in specified geographical areas, in tieu of that set
fortk i this section, pursuant 1o a private contractual arrangement of alt affected licensees and applicants.
Iri this event, each party to such contract shall maintain a copy of the contract in their station files and
di~ciose 11 1o prospective assignees or transferees and. upon request, to the FCC.
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1 herference caused by out of band emissions. 1f any emission from a transmitter operating in this
service results ininterference 10 users of another radio service, the FCC may require a greater altenuation
ot thal emission than specified in this section.

i Section 22919 is removed.
1. Secuion 22,921 1s amended to read as follows:
§ 22,921 911 call processing procedures; 911-only calling mode.

Mohile reiephones manufactored afler February 13, 2000 that are capable of operating in the analog mode
deseiibed in the standard publication ANS] TIA/EIA-553-A-99 ““Mobile Statton — Base Station
Cempatibility Stundard™ (published November |, 1999 - available for purchase from Global Engineering
Decuments, 15 Inverness East. Englewood. CO 80112), must incorporate a special procedure for
procesaing 911 calls. Such procedure must recognize when a 911 call is made and, at such time, must
override any programiming in the mobile unit that determines the handling of a non-911 call and permit
the ¢al! we be transmitted throngh the unalog systems of other carriers. This special procedure must
incarporate one or more of the 911 call system selection processes endorsed or approved by the FCC.

| Sacuon 22.933 15 removed.

b4 Sechion 22.937 1s removed.
I° Section 22.941 1s removed.
ir Section 22.943 1s amended by revising it to read as tollows:

§ 22.943 Limitations on transfer of control and assignment for authorizations issued as a result of a
comparative renewal proceeding.

Except ay otherwise provided 1n this section. the FCC does not accept applications for consent to transfer
of control or for assignment of the authorization of a cellular system that has been acquired by the current

licansee for the first time as a result of a comparative renewal proceeding until the system has provided
service to subscribers for at least three years.

{i© The FCC may accept and grant applications for consent to transter of control or for assignment of the
authorization of a cellular system that is to be transferred as a part of a bona fide sale of an on-going

business 10 which the cellular operation is incidental.

(h: T'he FCC may accept and grant applications for consent to transfer of control or for assignment of the
authonzation of a cellular system that is 10 be transferred as a result of the death of the licensee.

iv1 The FCC may accept and grant applications for consent to transfer of control or for assignment of
authorszation if the transfer or assignment is pro forma and does not involve a change in OWHGTSIHP.

- Section 22.945 1s removed.
> Section 22.946 i1s amended by revising it to read as follows:

§ 12,946 Service commencement and construction periods for cellular systems.
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b T satisfy this requirement, a ceilular system must be interconnected with the public switched
teizphone network (PSTN) and must be providing service to mobile stations operated by its subscribers
and toumers - A cellular system is considered to be providing service only if mobile stations can originate
telzphone calls to and receive telephone calls from wireline telephones through the PSTN.

re- Uanstryction period for specific facilities. The construction period applicable o specific new or
madetred cellular facilities for which a separate authorization is granted is one year, beginning on the date
the aathotization is granted.

i Title 47, part 24 of the Code of Federal Regulations, 47 CFR part 24, is amended as follows:
! Vhe suthority citation for pan 24 continues to read as follows:

AUTHORITY. 47 UL.5.C. 154, 301, 302, 303, 309 and 332.

2 Section 24 238 is revised 1o read as follows:

§ 24.238 Emission limitations for Broadband PCS equipment.

The rules 1 this section govern the spectral characteristics of emissions in the Broadband Personal
Communications Service,

id. Out of band enussions. The power of any emission outside of the authorized operating frequency
ranges must be atienuated below the transmitting power (P) by a factor of at least 43 + 10 log(P) dB.

(b Measiremeni procedure. Compliance with these provisions is based on the use of measurement
instrumentation employing a resolution bandwidth of 1 MHz or greater. However, in the 1 MHz bands
immediately outside and adjacent to the frequency block a resolution bandwidth of at [east one percent of
the emission bandwidth of the fundamental emission of the transmitter may be employed. A narrower
resolution bandwidth is permitted in all cases to improve measurement accuracy provided the measured
power is integrated over the full required measurement bandwidth (i.e. 100 kHz of | percent of emission
bundwidth. as specified). The emission bandwidth is defined as the width of the signal between two
puinis, one below the carrier center frequency and one above the carrier center frequency, outside of
which all emissions are attenuated at least 26 dB below the transmitter power.

ot alternative oul of band enussion limii. Licensees in this service may establish an alternative out of
haad emission limit to be used at specified band edge(s) in specified geographical areas, in lieu of that set
forth i this section. pursuant 1o a private contractual arrangement of all affected licensees and applicants.
hi this 2vent. each parnty to such contract shall maintain a copy of the contract in their station files and
disclose it 1o prospective assignees or transterees and, upon request, to the FCC.

id: Inierference caused by out of band emissions. 1f any emission from a transmitter operating in this

service results in interference to users of another radio service, the FCC may require a greater attenuation
ab that enwssion than specified in this section.
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APPENDIX B
FINAL REGULATORY FLEXIBILITY ANALYSIS

! As required by the Regulatory Flexibility Act (RFA),' an Initial Regulatory Flexibility
Aralvsis (IRFA)Y was incorporated in the Notice of Proposed Rulemaking in WT Docket No. 01-108,
released May 17, 2001 (NPRM).® The Commission sought written public comment on the proposals in
the Second Further Notice, including comment on the IRFA. The comments received are discussed
beiow  This Final Regulatory Flexibility Analysis (FRFA) conforms to the RFA.’

A Need for, and Objectives of, the Order.

2 In the Telecommunications Act of 1996, Congress added sections 1 [ and 202(h) to the
Comimunications Act of 1934, as amended, requiring the Commussion to 1) review biennially its
regculations that pertain (o the operations or activities of telecommunications service providers, and 2)
derermine whether those regulations are no longer necessary in the public interest as a result of
meaninglul economic competition. Following such review, the Commission is required to modify or
repeal any such regulations that are no longer in the public interest.® Accordingly, as part of the
Commsston’s year 2000 Biennial Review of regulations, the Report and Order amends Part 22 of the
Coemmission’s rules by modifying or eliminating various rules that have become outdated due to
technological change, increased competition in the Commercial Mobile Radio Services (CMRS) market,
W supervening rules.

3 In particular, the Report and Order removes the cellular analog requirement after a five-
year iransition period and requires reports by certain CMRS licensees and other entities showing the level
ol 1ceess 10 mobile telephony had by persons with hearing disabilities or those using emergency-only
phones  The Report and Order also removes the manufacturing requirements governing Electronic Serial
Numbers (ESNs) in cellular telephones, as well as modifying several other technical rules.” In the same
vein. the Commission found some of the cellular anti-trafficking rules 1o be outdated because they were
adopred during a period when the Commission resolved mutualty exclusive applications for initial cellular
services through lottery, rather than the current system of resolving such mutually exclusive applications
through competitive bidding.” The Commission also reevaluated certain other Part 22 rules that apply
both to cellular and to other CMRS, specifically section 22.323, which imposes conditions on the
provision of “incidental” services by Public Mobile Services providers.’

Pyee SIS.CO§ 603 The RFA, see 5 US.C. § 601 er. seq.. has been amended by the Contract With America
Advancement Act of 1996, Pub. L. No. 104-121, 110 Stat. 847 {1996) (CWAAA). Title Il of the CWAAA is the
Small Business Regulatory Enforcement Fairness Act of 1996 (SBREFA).

* 3 car 2000 Biennial Regulatory Review — Amendment of Part 22 of the Commission’s Rules to Modify or Eliminate
Outduted Rules Affecting the Cellular Radiotelephone Service and other Commercial Mobile Radio Services, Notice
of Propoyed Rulemaking. 16 FCC Red 11169 (2001) (NPRM).

Tase SUTRC § 604,
2T1ISC§ L1(b). see also the Telecommunications Act of 1996 § 202(h).

1w speailic technical rules include: sections 22.367(a)(4), 22.901, 22 905, 22 911, 22.915,22.917, 22.919.
2T 22940 and 22.946 of the Commussion’s rules

*ihe specitic cetlular anti-tratficking rules include  sections 22.937, 22.943, and 22.945 of the Commission’s rules.

Thoe 17O R 27323
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B. Summary of Significant Issues Raised by Public Comments in Response to the
IRFA.
1 Although we have received numerous comments in response to the NPRM, we received

e comments i response to the IRFA. However, as described in section E. below, we have nonetheless
considered potential significant economic impacts of the rules on small entities.

3 Analog Compatibility Requirement. Although the comments suggest that elimination
of the analog requirement would not affect the majority of wireless consumers that are already using
digid service, some commenters contend that there are particular classes of consumers and service
providers that would be harmed by elimination of the rule. These commenters focus particularly on the
nossibidity that. if the rule were eliminated, cellular carriers in major markets would be likely to drop
anatog service in those markets to provide more capacity for their digital systems.* Commenters argue
fhi. wl the very least, the requirement should be eliminated only after a transition period.” The
anusvatlubiiity of analog service in these markets, commenters contend, would have an adverse impact on
the following groups:

6 Small and regional carriers. Small and regional carriers argue that, if the analog
sequiterent is eliminated, they will be forced to transition from solely analog services to digital in order
to onsure that their customers will have service outside of their home market, as well as to continue to
provide roaming service to customers of the large nationwide carriers.' They argue that eliminating the
analoy requirement will force them to bear the financial burden of immediately converting to digital,
reeardiess of consumer demand within their particular markets. Further, these commenters assert that a
decision te adopt any particular digital technology will be dictated by a small/regional carrier’s larger
coaming partner. ' Moreover, commenters argue that, in certain areas, a small or regional licensee may
be posiioned between major markets whose licensees have chosen incompatible digital technologies,
forcmy 1t to choose between roaming partners and multiple digital standards in the absence of analog
technology.'> These commenters argue that, in the absence of interoperable digital technology. the analog
requireinent should not be eliminated.

7 Anaiog -only consumers. lUis estimated that there are approximately 26 million analog-
oniv subscribers.” These include consumers who use analog-only handsets because their carriers do not
orevide digital service (mainly rural cellular carriers) as well as subscribers who have purchased 911-only
mohile phones. Remaining analog-only users are non-subscribers, such as certain elderly or victims of
dornesne violence. who have received recycled analog equipment for use for emergency purposes.
Preseatly. a customer using analog-only equipment can roam on other cellular networks in the event the

" Rristob Bav Comments at 2-3; Mid-Missouri Cellular et al. Comments at 7-8, 1 1: RCA Comments at 7-8; RTG
‘omrents at 3 Venizon Comments at 7; WCA a1 4, CNH Reply Comments at 3.

"Biisiat Bav Comments at 6-7; RCA Comments at 3-7; RTG Comments al 3-6.

" ATX Technolagies Reply Comments at 5. 8: Bristol Bay Comments at 2-3, 6-7; Mid-Missouri Cetlular et al.
Conaments at 4, 6-10; Secure Alert Comments at 3, Verizon Comments at 7; WCA Comments at 4; CNH Reply
' ‘::m ents at 3; Mid-Missoun Cellular et al Reply Comments at 3-6; RCA Comments at 3-8, RTG Comments at 3-
E Culorado Reply Comments at 2; Century Tel Comments at 4.

CROA Comments at 8; Mid Missouri Cellular er af. Comments at 4, 6.
R Comments at 9; Mid Missoun Cellular er af. Comments at 4-6.

“See nthe Matter of Implementation of Section 6002(b) of the Omnibus Budget Reconciliation Act of 1993,

Anrual Report and Analysis of Competittve Marker Conditions with Respect to Commercial Mobile Services,
Seveny Reporr, 17 FCC Red 12985 (2002).
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consumet 1s ouiside of his/her home markel. Commenters argue that these cellular customers would lose
the ability 10 roam with their current analog-only handset if the analog standard is eliminated and both
carmiers within a given area shut down their analog networks,

5 Telematics. Telematics services providers have, for the most part, relied on analog
lechiology o ensure iMeroperable communications nationwide. Telematics advocates assert that analog
seivice 8 vital due to the ambulant nationwide nature of telematics technology.'® 1t is argued that digital
systems cannot yet transmit both voncc and data on the same call, a feature that commenters argue is
nnpertant for telematics providers.” These commenters assert that the interoperability problem is
particularly difficult for telematics devices because manutfacturers must choose a technology that is
embedded in a vehicle that will have a useful life of ten or more years.'® Moreover, these providers assert
that. unfike the typical cellular subscriber who can readily switch to digital handsets if necessary, the
duvelopmeni cycle ithe length of ime necessary Lo design equipment, test, and install in compatible
vehis lesiand hardware basis of telematics-equipped vehicles prevents users of such services from quickly
and vasily migrating to a new technology. These providers argue that telematics devices are imbedded
mte vehicles in such a way as to make it cost prohibitive to retrofit legacy vehicles with analog-based
cquipment. Given the development cycles and life spans of such vehicles (often longer than ten years),
commenters argue that the immediate elimination of the analog rule would be 4 setback for telematics
providers and thetr customers. Instead, certain telematics providers argue that if the analog requirement
mus! b climinated, the industry musl be given a reasonable transition period, and suggest that such a
transition pericd would be ten years.

G Persons with hearing disabiliries. Persons with hearing disabilities desiring to use
wircless devices must currently rely on analog service or the small number of digital phones that are
currently compatible with only certain hearing aids. Unlike analog handsets, digital technologies have
beer: shown 1o cause interference Lo hearing aids and cochlear implants. Accessibility advocates and
those with hearing disabilities note that market forces (e.g. need for spectrum efficiency, enhanced
services such as wireless data) make a shift to digital technology inevitable. These commenters argue that
ai this point, however, due to the lack of hearing aid-compatible digital equipment, persons with hearing
disabilities must rely on analog equipment to access mobile telephony, thereby settling for inferior sound
quahty . lewer service options, and higher prices. Commenters argue that, because persons with hearing
disabilities account for only a small percentage of mobile telephony users, there are not sufficient
cconamic incentives for carriers to expend resources to ensure that these individuals have access to
wircless service. Accessibility advocacy groups maintain that the analog requirement should not be
clinmnated {if at all) until new digital services are accessible and readily available to persons with hearing
disabifities.

10. Electronic Serial Number. Numerous commenters support the proposal to remove
section 22.919." Commenters agree that the industry is capable of developing anti-fraud mcasurcs on its
owr and that the rule prevents carriers from deploying advanced technologlcs such as smart cards.”
Venzon however, supports elimination of the detailed design requirements in the rule, but would keep

A Technologies Comments al 16; Deere Comments at 5, 7; Secure Alert Comments at 3; Deere Reply
Cinnments at 2. MBUSA Repty Comments at 5; OnStar Reply Comments ai 2.

CAY Technologies Reply Comments at 12
7 Duere Comments at 9; CNH Reply Comments at 4, Deere Reply Comments at 3; MBUSA Reply Comments at 6.
“Congabar fomments at 16-17; CTIA Comments at 12-14; Qualcomm Comments at 3-5.

“Fricson Commens at 11-12: Qualcomm Comments at 3-4; TIA Comments 4t 5-6.

51



Federal Communications Commission FCC 02-229

ihe requirement that cellular telephones have a unique ESN."® Further, CenturyTel and Verizon, argue
thut removing the ESN rule would be disruptive to other aspects of cellular service.™ CenturyTel believes
that elunination of this rule section would require them to replace their billing system.” Alternatively,
IC'SA supports our current proposal, but does so because it believes that it should be legal to clone
celtular telephones (in particular. as a small business activity) for customers who are already legitimate
cetlular subscribers. as opposed 10 those who are not subscribers.™

i Channelization Reguirements. A majority of the commenters addressing this issue
support our proposal.” Verizon, however. opposes the elimination of the channelization plan rule prior to
the ehimination of the analog service requirement. Verizon believes that some cellular carriers might start
nroviding analog service using a different and incompatible analog channel plan, which would leave some
subscribers without roamer service.™ CenturyTel also opposes removal of the channelization plan
pecause 1o believes that that the rule provides a legal basis for “frequency protection” from adjacent
systems using digital technologies.

[ Modulation Requirements and In-band Emissions Limitations., We received a
nu;nber of comments supporting various aspects of our proposal to a number of technical specifications
for iser alia. the performance of audio filter and deviation limiter eircuitry in analog cellular telephones.
andd adjustment of the modulation levels in analog cellular telephones.” One commenter states that
section 22 915 should be eliminated because the rule’s requirements are specific to the AMPS analog
cornpatibility standard, and, as such. are contrary to the goal of allowing carriers to implement the
tevhnologies of their choice, and stifles the development of technologically advanced systems.% Certain
comnmenters. however, object to the specific language we proposed for the out-of-band emission limit
measurement rule in section 22,9177 These parties point out that implementation of the measurement
resolution bandwidth specified in the proposed rule would have the effect of imposing a stricter out-of-
bund cimission limit than that which currently applies.”™ A few commenters submitted alternative

" derizon Comments at 24-25
Uy ‘entury el Comments at 5; Verizon Comments a1 17-18.
" Century Tel Comments at 5.

S A/MT Communications Comments at 3-6; 1CSA/MT Communications Reply Comments at 5-8. Such cloning
markes it technically possible for these subscribers ro use one ar more additional cellular telephanes (which ICSA
refers 1o as “extension cellutar 1elephones™ on a cellular system withoult the carrier’s knowledge, and thereby avoid
besng hilled monthly fees (other than per-minute usage charges) that the cammier normally charges for additional
ceiluiar wlephones  1CSA ascribes various benefits to the use by legiumate subscribers of cloned telephones,

i luding the ability to have multiple cellular telephones with the same telephone number (for example a powertul
witicular telephone and a hand-held portable telephone). There are also significant operational limitations,
however, ihat make the claimed benefits questionable. For example, the legitimate cellular telephone and the ¢loned
cellular geaerally cannot be turned on at the same time without tnggering the carrier’s fraud-detection systems,
wincicould result in demal of service 10 both telephones.

Ry yon Comments at 6: Cingular Comments at 17; CTTA Comments at 15; TIA Comments at 6.
“ Venzon Comments at 19 Verizon Reply Comments at 10,

TTEA Comments at 14-15; TIA Comments ar 4 (supports proposal 1o remove in-band emissions [imits); Western
Wireless frupports proposal to remove rules relating to 22.915),

Tiosson Comments at 7

~Cingalar Comments at 10-14; Enesson Comments at 7-11; Qualcomm Comments at 6-8; TTA Comments at 6-10;
Spns Reply Comments at 13-14

“angalar Comments at 10-11; Friesson Comments at 7-1 I; Qualcomm Comments at 6-8; TIA Comments at 6-10;
Sprst Reply Comments at 13-14.
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fanguage which more accurately reflect our intended goal of harmonizing certain procedures in the
wareless communications services (WCS). personal communications services (PCS) and cellular

M

CTVIes

13 Wave Polarization Requirement. A majority of the commenters addressing this issue
senerally support relaxation of the rule requiring electromagnetic waves radiated by transmitiers to be
cerhically polarized because of the technical flexibility it will provide cellular carriers.® Ericsson notes
that flexibility in polarization is beneficial in order to reduce multipath fading and to improve signal
qualuy. ' Likewise. Cingular points out that eliminating the vertical polarization requirement will permit
«ammers 1o reduce the antenna space needed on towers, thereby benefiting carriers as well as the public by
tostering more aesthetically pleasing antenna sites, reducing the number of antennas required at a
partcular site (thereby reducing the need for local zoning clearance in many cases), permitting
¢ liocation of multiple carriers” facilities on the same tower, and reducing site deployment costs.”

4 OnStar. however, objects to relaxing the rule on the basis that non-vertical antenna
polarization could result in reduced RF coverage for its end users and impair telematics’ ability to provide
geographic location information for emergency services.” Specifically, OnStar notes that it utilizes
analog cellular technology to provide location-based telematics service offerings, such as automatic crash
notification, through systems embedded in vehicles of certain automobile manufacturers.™ In this
connecton, OnStar has attempted to maximize the reception distance for its mobile equipment {which is
vnportant in rural areas, for example) based on the assumption that cell sites transmit vertically-polarized
stenals. OnStar expresses concern that relaxing the rule, particularly with respect to rural areas, would
“adversely affect] | the delivery of automatic crash notification and other emergency and telematics
services ™ Likewise, U.S. Cellular objects 1o relaxing the requirement because of the “isolation” it
provides 1o cellular systems from co-channel and adjacent-channel transmitters.”® U.S. Cellular also notes
thal eliminating the vertical polarizarion requirement may inhibit the ability of AirCell to provide cellular
~ervices 1o commercial aviation.”

Cingular Comments at 14; Enesson Comments at 9-10; TIA Comments at 9-10.

" Qualcomm Comments at 5, Encsson Comments at 13; Verizon Comments at 29; Cingular Comments at 18-19,
Western Wireless Comments at 12; CT1A Comments at 14; TIA Comments at 10.
* Ericsson Comments at 15.

* Cingular Comments at 19. We note that during the pendency of this rulemaking the Commercial Wireless
Invision of the Wireless Telecommunications Bureau granied a limited waiver of the vertical polarizatiun
requirement 1o Cingular. See In the Matter of Cingular Wireless LLC Request for Waiver of the Cellular Verucal
Ware Polarization Requirement. Order, DA 02-558 (rel. Mar. 8, 2002). We have incorporated the comments filed
1 response (0 Cingular’s waiver request 1n the record in this proceeding.

" OnStar Comments to Cingular Waiver Request ar 6-7.
S a4

ki

© LIS, Cellular Comments at 5

{0 6. US. Cellular partners with AirCell, 10 provide cellular communications o aircraft. AirCell partners
provide service o aireraft via a waiver granted by the Wireless Telecommunications Bureau. Under the terms of
this waiver, ArCell ransmissions are secondary to terrestrial cellular communications. One of the means AirCell
uses L6 ensure protection of ferrestrial cellular systems is by using horizontally-polarized signals. The difference in
pelaiizanen provides some level of isolation from systems using exclusively vertically polarized transmissions.
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LS Assignment of System ldentification Numbers. Commenters generally support our
pronusal 1 eliminate the procedures and rules set forth in section 22.941 by which the Commission
adiinisiers cellular system identification numbers (SIDs). The commenters agree that there is no
regetatory purpose in retaining SIDs as a term of cellular heenses. As Cingular and CTIA point out, there
are ac SID rudes for PCS, Specialized Mobile Radio (SMR), or other CMRS. and this administrative
functvor s carried out successfully within those radio services by the private sector without Commission
b ment.

L Determination of Cellular Geographic Service Area. Several cetlular carriers oppose
aurntent to clanfy the language in section 22, 91 [(b) regarding the term “SAB™ (service area boundary)
an sattations i which a carrier employs alternative methods to calculate the Cellular Geographic Service
Atca < CGSA)Y of its system. Cingular advocates that we in fact allow alternative propagation methods to
be ascd for evaluating signal extensions into adjacent systems, in lieu of the formula in section 22.911(a).
Vierizon argues that when a carrier has determined its CGSA by use of an alternative method, it is
“ilagical wnd inconsistent” to reguire that cell SABs be used for al! other purposes. Verizon argues that
sometimes dlternative methods are used 1o demonstrate that CGSAs should be smaller than predicted by
the mathematical formula method, and that n these situations, the alternative method 32 dBuV/m contour
should be used instead of the ccl) SABs to determine whether there are signal extensions into the adjacent
system’'s C'GSA requiring consent.

1 Incidental Services Rule. Commenters generally agree that we should modify section
22 32 3 of v rules that permits carriers operating in the Public Mobile Radio Services to provide other
communications services incidentat 1o the primary public mobile service.™ Commenters, on the other
hand. belicve that the provision in section 22.323 that states that incidental services are permitted should
he retained. Several of the carriers addressing this issue point out that an express provision for incidental
services ix helpful in demonstrating Lo state commissions that certain services must be treated as CMRS
2xempt from state and local regulation of rates und entry.”

¢ Description and Estimate of the Number of Small Entities to which the Rules Will
Apply.
Ly, The RFA directs agencies to provide a description of, and where feasible, an estimate of

the number of small entities that may be affected by the proposed rules, if adopted.” The RFA generally
detines the term “small entity™ as having the same meaning as the terms “small business,” “small
organizabion,” and “smuall g,overnmentaljurisdiction.”4I In addition, the term “small business™ has the
sane meaning as the term “small business concern”™ under the Small Business Act.¥ A “small business
concern” s one which: (1) is independently owned and operated; (2) is not dominant in its field of

R ‘eriury Tel Comments at 6; CTIA Comments at 17, Cingular Comments ar 21; Verizon Comments at 27; Verizon
Reol: Comments at 15; RTG Comments a1 6- 100 Western Wireless Comments at 14-15.

" enury el Comments at 6, CTIA Comments at i 7, Cingular Comments at 21; Verizon Comments at 27; Verizon
Reol. Comments ai 15; RTG Comments a1 0-10; Western Wireless Comments at 14-15,

b S §003ba 3.

LSO s a0l6)

S LSO % 601(3) Gneorporaling by reference the definition of “smal] business concern” in the Small Business

N PR USO8 632) Pursuant 1o 5 US.CL§ 6013), the statutory definition of a small business applies “unless an
Ageney, alter consultation with the Otfice of Advocacy of the Small Business Admunistration and after opportunity
ler public comment. establishes one or more definitions of such term which are appropriate to the activities of the
ageneand publishes such definition(s} in the Federal Register.”
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operation. and (3} sausfies any additional critenia established by the Small Business Administration
iSBALY

9. ‘This Reporr and Order results 1n rule changes that could affect small businesses that
currently are or may become Cellular Radiotelephone Service providers that are regulated under Subpart
H ot Part 22 of the Commission’s tuies. In addition, changes to section 22.323 of the Commission’s rules
could affect service providers that are regulated under any provisions of Part 22 of the Commission’s
ride,  These include. 1n addition to Cellular Radiotelephone Service providers, providers of Paging and
Rud:otelephone (Common Carrier Paging). Air-Ground Radiotelephone, Offshore Radiotelephone. and
Rurul Radiotelephone services. In addition. pursuant to section 90.493(b) of the Commission’s rules,
paging heensees on exclusive channels in the 929-930 MHz bands are subject to the licensing,
ce-nsiruction, and operation rules set forth in Part 22.% As this rulemaking proceeding applies to multiple
services, we will apalyze the number of small entities affected on a service-by-service basis. [n addition
te: service providers, some of the proposed rule changes may also affect manufacturers of cellular
Wiccommunications equipment. We will include a separate discusston regarding the number of small
celhidar cquipment manufacturing entities that are potentially affected by the proposed rule changes.

). Cellular Radiotelephone Service. The SBA has developed a small business size
stundard for small businesses in the category “Cellutar and Other Wireless Telecommunications.”™
Under that SBA category, a business is small if it has 1,500 or fewer employees.* According to the
Burcau of the Census, only twelve firms from a total of 1,238 cellular and other wireless
teiecommunications firms operating during 1997 had 1,000 or more employees.*’” Therefore, even if all
twelve ol these firms were cellular telephone companies, nearly all cellular carriers were small businesses
ur.der the SBA’s definition 1n addition, we note that there are 1,807 cellular licenses; however, a cellular
licensee may own several licenses. According to the most recent Trends in Telephone Service data, 806
caimers reported that they were engaged in the provision of either cellular service, PCS, or SMR
teiephony services, which are placed together in that data.*® We have estimated that 323 of these are
simall under the SBA small business size standard.” Accordingly, based on this data, we estimate that not
nore thun 323 cellular service providers will be affected by these revised rules.

21 Paging. The Commission has adopted. and the SBA has approved, a two-tier definition
ol small businesses in the context of auctioning licenses in the paging services. Under this definition, a
small business 1s defined as either (1) an entity that, together with its affiliates and controlling principais.
has average gross revenues for the three preceding years of not more than $3 mullion, or (2) an entity that,

PSSO 8632
oo 570 FR. § 90.493(b).
13 ¢ F.R §121.201, North American Industry Classification System (NAICS) code 513322.

[T

a.

Y% Department of Commerce, U.S. Census Bureau. 1997 Economic Census, Information - Subject Series.
E-tablishment and Firm Size, Table 5 — Emplovment Size of Firms Subject to Federal Income Tax at 64, NAICS
cude 313322 (October 2000).

de

e frends e Telephone Service, Industry Analysis Division, Common Carrier Bureau , Table 5.3 - Number of
Teiecommunications Service Providers that are Small Businesses (August 2001). Data found in Trends in
Teiephone Service is based on information filed by service providers on FCC Form 499-A worksheets, in
cosnbnation with employment informarion obtained from Automated Reporting and Management Information
Seatem (ARMIS} and Securities and Exchange Commisston filings as well as industry employment estimates
pustished hy the Bureau of Labor Statistics.

o if
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together with affibates and controlling principals, has average gross revenues for the three preceding
zalendar vears of not more than $15 million. The Commission has estimated that as of Janvary 1998,
there were more than 600 paging compunies in the United States.™® In the August 2001 Trends in
Terephone Service data, 427 camiers reported thar they were engaged in the provision of paging and
messagang service; 407 of these firms identified themselves as having 1,500 or fewer employees.®’ We
do nol kave data specifying the number of these carriers that are not independently owned and operated o1
me=1 the small business thresholds set forth above, or the number of these carriers that are regulated under
Pure 22 of the Commission’s rules. and thus are unable at this time to estimate with precision the number
ol ftectes paging carriers that would qualify ay small business concerns under our definition. However,
wy eslimare that the majority of existing paging providers qualify as small entities under our definition.
{'onsequently, we estimate that there are up to approximately 600 currently licensed small paging carriers
that may be affected by the rule changes set out in the Repart and Order. Further in December 2001, 182
hidders placed high bids for 5,323 geographic area paging licenses in Auction No. 40.> Applications
rerain pending as of the release of this Report and Order. Thus, in addition to existing licensees, the rule
shanges adopted in the Repori und Order could affect paging licenses won in Auction No. 40.

22 Air-Ground Radiotelephone Service. The Commission has not adopted a definition of
smiall business specific to the Air-Ground radiotelephone service.” Accordingly, we use the SBA
defmition applicable to radiotelephone companies, 7.¢.. an entity employing no more than 1,500 persons.
lhere are approximately 24 licensees in the Air-Ground radiofelephone service, and the Commission
zst:mates that almose all of them qualify as small entities under the SBA definition.

23 Offshore Radiotelephone Service. This service operates on several ultra high frequency
(UHF TV broadcast channels that are not used for TV broadcasting in the coastal area of the states
bordering the Gulf of Mexico. At present, there are less than ten licensees in this service. The
{‘ommission has not adopred a definition of small business specific to the Offshore Radiotelephone
Service. Accordingly, we use the SBA definition applicable to radiotelephone companies. i.e., an entity
emploving no more than 1,500 persons. The Commission assumes, for purposes of this FRFA, that all
Licensees in this service are small entities, as that term is defined by the SBA.

24, Rural Radiotelephone Service. The Commission has not adopted a definition of small
snity specific to the Rural Radiotelephone Service.™ A significant subset of the Rural Radiotelephone
Service is the Basic Exchange Telephone Radio Systems (BETRS).” We therefore use the SBA
definiiion applicable to radiotelephone companies; i.e., an entity employing no more than 1,500 persons.
[here are approximately 100 licensees in the Rural Radiotelephone Service, and the Commission
estimales that almost all of them guality as small entities under the SBA definition.

23 Cellubar Equipment Manufacturers. Some of the actions adopted in the Report and
Ir-ter wili also affect manufacturers of cellular equipment. The Commission does not know how many

" Linplementation of Section 6002(b) of the Ommibus Budget Reconciliation Act of 1993, Third Repori. 13 FCC
Rod 1974619792 (1998).

" see Trendys in Telephone Service, Industry Analysis Division, Common Carrier Bureau, Table 5.3 - Number of
Yetecammunications Service Providers that are Small Business (August 2001},

“se¢ “Tower and Upper Paging Bands Auction Closes: Winning Bidders Announced,” Public Norice, 16 FCC Red
21821 - WTB 200H0).

RIS sround radiotelephone service is delined in section 22.99 of the Commission’s rules, 47 C.F.R. § 22.99.
“ural Radiotelephone Service is defined 1n section 22.99 of the Commission’s rules, 47 C.F.R. $ 22.99.

T BEYRS s defined insections 22 757 and 22729 of the Commussion’s rules, 47 C.F.R. §§ 22.757, 22.729,
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cedtuiar eyquipment manufacturers are in the current market. The 1997 Economic Census provides that
there were 1.089 communications-related equipment manufacturing companies as of 1997.°° This
caiegory imctudes not only cellular equipment manufacturers, but television and AM/FM radio
manutaciurers as well. Under SBA regulations, a “radio and television broadcasting and wireless
communicanons equipment manufacturing”™ company, which includes not only U.S. cellular equipment
manufacturers but also firms that manufacture radio and television broadcasting and other
comimunications equipment as well as electronic components. must have a total of 750 or fewer
ciployees in order to qualify as a small business concern.”” Although the exact number is unknown, the
aumbes uf ceflulur equipment manufacturers is considerably fower than 1,089.

20. Broadband Personal Communications Service. The broadband PCS spectrum is
di-ided into six frequency blocks designated A through F, and the Commission has held auctions for each
hinck. The Commission has created a small business size standard for Blocks C and F as an entity that
hits average gross revenues of less than $40 million in the three previous calendar years.”™ For Block F.
ars additional small business size standard for ““very small business’ was added and is defined as an entity
that, wgether with their affiliales, has average gross revenues of not more than $15 million for the
preceding three calendar years ™ These small business size standards, in the context of broadband PCS
auctions. have been approved by the SBA.* No small businesses within the SBA-approved small
business size stundards bid successfully for licenses in Blocks A and B. There were 90 winning bidders
that qualified as smalf entities in the Block C auctions. A total of 93 “small” and “very small” business
bidders won approximately 40% of the 1,479 licenses for Blocks D, E, and E® On March 23, 1999, the
Commission reauctioned 347 C. D, E. and F Block licenses; there were 48 small business winning
bidders. Based on this information, we conclude that the number of small broadband PCS licensees will
include the 90 winning C Block bidders and the 93 qualifying bidders in the D, E, and F blocks plus the
48 winning bidders in the re-auction, tor a total of 231 small entity PCS providers as defined by the SBA
small business standards and the Commission’s auction rules. On January 26, 2001, the Commission
completed the auction of 422 C and F Broadband PCS licenses in Auction No. 35. Of the 35 winning
brdders in this auction, 29 qualified as “small™ or “very small” businesses.”

1) Description of Projected Reporting, Recordkeeping and Other Compliance

Requirements

115, Census Bureau, /997 Economic Census, Manufacturing Subject Series, at Table 3 - Detailed Statistics by
Industry: 1997, NAICS code 334220 (October 2000).

TURCER. & 121.201, NAICS code 334220.

" See amendment of Parts 20 and 24 of the Commussion’s Rules — Broadband PCS Competitive Bidding and the
(mmercial Mobile Radio Service Specirum Cap, WT Docket No. 96-59, Report and Order, 11 FCC Red 7824,
pnar. S7-0011996); see also 47 CFR . § 24.720(b).

™ See Amendment of Parts 20 and 24 of the Comnussion’s Rules -- Broadband PCS Competitive Bidding and the
Commercial Mobile Radio Service Spectrum Cap, Report and Order, 11 FCC Red 7824, para. 60 (1996).

" See Lenter to Amy Zoslov, Chief, Auctions and [ndustry Analysis Division, Wireless Telecommunications
Bercau, Federal Commumications Commission. from A. Alvarez, Small Business Admmistration, daled December
2 1OY%

"OFCC News, Broadband PCS, I3, E and F Block Auction Closes, No. 71744 (rel. Jan. 14, 1997),
" A number of licenses auctioned in Auction No. 35 are the subject of pending litigation; the associated applications
vt in pending status. See Nexrwave Personal Communicarions, fnc. v. FCC, 254 F.3d 130 (D.C. Cir. 2001),

certogranied 128 5.C 1202 (Mar. 4, 2002) (Nus. U1-653, 01-657}; In the Matter of Requests for Refunds of Down
Puyments Made in Aucuon No. 35, Order. FCC 02-99 (rel. Mar. 27, 2002).
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2 We will require that, (1) three vears from the effective date of this order and (2) four

sears from the effective date of this order. certain CMRS licensees and other entities file reports with the
camission.” In the reports., the carrier must cither certify that, within their own markets, there are, at
the 1w of filing. hearing aid-compatible digital devices available to and usable by persons with hearing
disubilines for use with that carrier’s digital network, or, if no such equipment is available at the time of
filing describe the exient 1o which, by the end of the fifth year, digital equipment will be available to and
usable by persons with hearing disabilities. and describe how the public is being informed of their
availabrhiy. 1f upon review of the filings. we determine that significant problems remain regarding access
ivnobiie (elephony by persons with hearing disabilities, we may find that the analog requirement wiil be
removed only for sechnologies where hearing aid- compatibility solutions are available, or that the sunset
per:od will be extended for all carriers.”

k. Steps Taken to Minimize Significant Economic Impact on Small Entities, and
Significant Alternatives Considered.

28 The RFA requires an agency to describe any significant alternatives that it has considered
m rzaching its proposed approach, which may inciude the following four alternatives (among others): (1)
the establishment of differing compliance or reporting requirements or timetables that take into account
the resources available to small entities; (2) the clarification, consolidation, or simplification of
corpliance or reporting requirements under the rule for small entities; (3) the use of performance, rather
thas dcsigln. standards; and {(4) an exemption from coverage of the rule, or any part thereof, for small
entilies.

29 Because several commenters argued that certain entities, such as persons with hearing
disabiities and small and regional carriers. may be harmed by the immediate removal of the analog
requirement, we nstituted a five-year transition period to ease the transition to digital technology. By
estublishing this five-year transition period. we take account of the potentially smaller resources availabie
1o small entities.

30 As staled earlier, the Report and Order concluded that several of the Commission’s
techimiesl und anti-trafficking cellular rules are outdated. Therefore, modifying or eliminating these rules
should gecrease the cosls associated with regulatory compliance for cetlular service providers, provide
additional flexibility in manufacturing cellular equipment, and also enhance the market demand for some
products. Also, amending the incidental services rules will allow licensees in the Part 22 services greater
flexibility 1n the types of services they offer. We note that the intent underlying our actions is to lessen
the tevels of regulation, consistent with our mandate for undertaking biennial reviews. We have therefore
desenbed, vupra. actions imtended to lessen the regulatory burden on carriers and equipment
matiufacturers, including small entities

3 Report to Congress: The Commission will send a copy of the Report and Order,
inciuding this FRFA. in a report to be sent to Congress pursuant to the Congressional Review Act, see 5

"1 censes include Cingular, AT&T Wireless, and Verizon. We believe that it is appropriate to require these
carrrers 1 make reports because such carriers represent a reliable sample of each of the digital technologies in use.
Semali and rural carriers will likely utilize the same solutions deployed by the nationwide carriers to provide
aciessihle cigial technologies.

“Uhorcxample. it may be that hearing aid compatibility solutions will be developed only for CDMA by the five-year
k. hui et forany other digital technology. Inthat case, we may determine that the rule will be sunset only for
carrers providing COMA service.

See LUST0§ 005
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APPENDIX C
List of Commenters

Comments

Alexander Graham Bell Association for the Deaf and Hard of Hearing (AG Bell}
AT&T Wireless Services., Inc. (AT&T Wireless)
ATX Technologies. Inc. (ATX Technologies)
instel Kay Cellular Partnership (Brisiol Bay
aseNewHolland Inc. (CNH)
ztiutar Telecommunications & Internet Assn. (CTLA)
Century Tel Wireless, Inc. (CentunvTel)
Uingular Wireless. LLC (Cinguiar)
Council of Organizatonal Representatives (COR)
Ieere & Co. (Deere)
Prelieo Telesystems, Inc
Lixon. Alan
[abson Communications Corp. (Dobson)
Ericsson. [nc. (Ericsson)
Hiscock, David
Ir:dependent Celtalar Services Assoctation and MT Communications (ICSA/MT Communications)
Kosterich. Eileen
Lagzue For the Hard of Hearing
McElvogue, Ronnald E.
Missourt RSA No. 7 L..P. dba Mid-Missouri Cellular, Northwest Missouri Cellular L.P. dba Northwest
Missouri Cellular, RSA 1 L.P. dba Celiular 29 Plus (Mid-Missouri Celiular et al.)
Nauonal Association of the Deaf (NAD)
Crnstar Corp. (OnStar)
Qualcomm. Inc. (Qualcomm)
Owest Wireless, L.L.C. {(Qwest)
Rural Cellular Association (RCA)
Rural Telecommunications Group (RTG)
Secure Alert
Self Help For Hard of Hearing People (SHHH)
Spnnt Spectrum L.P., dba Sprint PCS (Sprint)
Telecomimunications for the Deaf, Inc. (Telecommunications for the Deaf)
Talecommunications Industry Association (TIA)
LS Celtular Corporation (U.S. Cellular)
Vorszzon Wireless, LLC (Verizon)
Vickery, Ronald H.
Western Wireless, Inc. (Western Wireless)
Wireless Consumers Alhance. Inc. (WCA)

.

Reply Comments

ATET Wireless

A X Technologies
CaseNew Holland Inc.
CNH
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Lmgular

Counait of Organizational Representatives (COR)
Derery

DOs

ELIS Corp (EDS)

ICHAMNMT Cornmunications

Kostertch. Eilleen

Leap Wireless International. Inc.
Mercedes-Benz USA, LLC. (MBUSA)
Mid-Missouri Cellular et al.

N olorado

NAD

RO A

RT4;

SHHH

Sprin

Telecommumications For the Deaf
Vernzonr

Ex Partes or Late Filed Comments

A20), tng,

AARDP

AT X Technologies, Inc., et al

Allzn. George (The Hon.)

Amerwan Honda Motor Company (Honda)

Audt of America {Audi)

Breavs. John D. (The Hon.)

Brewnback, Sam (The Hon.)

{arnahan. Jean (The Hon))

CTIA

Clingular

leland. Max (The Hon))

Dorgan. Byron L. (The Hon.)

Edwards. john (The Hon.)

Hoilings, Emest F. (The Hon.)

Lo+ Angeles County Service Authority tor Freeway Emergencies
Mercedes-Benz USA, LLC

Natonal Association of EMS Physicians (NAEMSP)

Nanoral Telecommunications and Information Administration (NTTA)
Nessan, Bill {The Hon.)

Naiional Organization on Disability

Onstar Corporation

Rehabihtation Engineering Research Center on Telecommunications Access (RERC-TA)
RO A

RT:)

sar Bernardino County — Service Authority for Freeways and Expressways
Smeth. Grordon (The Honl)

Splrin

Ferore Mator North America, Inc. (Toyota)

‘ransnortation Agency for Monterey County
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Wyden Ron (The Hon))
Zaricn. Michael (late filed)

Comments re: Request for Waiver of the Vertical Wave Polarization Requirement filed by
Cingular Wireless, LLC

A Tne (AirCell)
Atlgon Tielecom
Andrew Corp.

AT&T Wireless

CSA Wareless
Cingalar

Dabrorn

Mevers Lou
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STATEMENT OF COMMISSIONER MICHAEL J). COPPS
AGREEING IN PART, DISSENTING IN PART

Ri.: Year 2000 Biennial Review — Amendment of Part 22 of the Commission’s Rules to Modify or
Eitmmaie Ouidated Rules Affecting the Cellular Radiotelephone Service and Other Commercial Mobile
Rudic: Services ¢ WT Docket No. 001-108).

Although there are numerous requirements in this proceeding that [ can support eliminating, there
are aise suome from which 1 musi dissent. They are five in number. (1) the elimination of the analog
stundard and the possible effects on the deaf and hard-of-hearing; (2) the elimination of the requirement
that « eliufar applicunts demonstrate their financial ability to operate their system at a time when
hankruptcies are threatening consumers; (3) the elimination of cellular anti-trafficking rules; (4) the
decizion (o allow celtular licensees to claim they serve rural areas by merely serving roaming in those
arcas, ond (%) the mischaracterization ol cur biennial review responsibilities

The i Irder threateny service to Americans with heuring disabilities

A year ago this Commission said, unambiguously, that “we will not take any action that would
undermine service 1o persons with disabilities™ in the Part 22 biennial review proceeding.! T must dissent
from this Order because | belicve it may do just that. Al a minimum, this part of the Order is premature.
Wircless services have become central 1o American’s lives. They are critical for our jobs and our safety.
Inde.:d. for an tncreasing number of us, they are becoming our primary phones. Most Americans can now
chouse to have digial service. Digital service has tremendous advantages, and 1 am confident that such
service will continue o usher i new praducts. more spectrum efficiency, and higher quality of service.
Unfortunately, millions of American with hearing and speech disabilities currently have only analog
devices avinlable to them. Wireless companies have not brought hearing-aid and cochlear-implant
compatihle phones to the market, except in very limited circumstances.

Our goal must be to make all wireless technologies available to Americans with hearing and
specch disabilities. Digital service must be compatible with hearing aids and cochlear implants.
Acucassibility must go hand in glove with advances in technology. The Commission has an opportunity to
tubfill (his commitment in a pending proceeding on rules governing hearing aid compatible telephones.
We should complete an Order in that proceeding as rapidly as possible. 1 hope that each of my colleagues
will roahe this a strong personal commitment.

Lintil digital service is a reality for Americans with hearing aids or cochlear implants, however,
their cnly option is the analog standard. If this standard were to disappear prematurely, these citizens
would be stranded without any wireless options. That is unacceptable. We must not eliminate the analog
standard until hearing-aid-compatible devices are widely available. Yet today the majority finds that the
analoy standard is no longer “necessary.” even though compatible services are not yet available. It
suesses that such devices will soon be avaitable, but fails to support this prognostication with any record
vidence. Based on this guess, the majority delays final elimination of the rule for five years. But make
no mistake. the analog standard has been eliminated even if hearing-aid-compatible devices are not
avardubie Hive years from now — unless the Commission starts another proceeding and decides [0
reestubhsh the rule. My experience at the Commission leads me to believe that such a tum of events is
unf:kely My question is: Why s it even necessary to put these citizens through an exercise that is neither

I chonairer of Year 2000 Biennial Review — Amendment of Part 22 of the Commission’s Rules 1o Modify or
Stednate Cutdared Rules Affecting the Cellular Radiotelephone Service and Other Commercial Mobile Radio
Yeveos Novdice of Proposed Rulemaking, 16 FCC Red. 11169 {2001).
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necessary not tmely? Tam further troubled that the Order does not commit to complete the wireless
heaniey awd compaubtlity item by a date certain - we owe this to those of our fellow citizens who depend
e hese services.

Elsminating the analog requirement before compatible devices are available could leave millions
ol wmericans without service in the near future. [ am willing (o eliminate the rule, but will not uniil the
actuat availability of accessible devices. Additionally, [ think that setting elimination in process now
tihes away the best incentive manufacturers have 1o produce this equipment in volume. 1t would be better
1oy the industry to know that the rule will not be @liminated until it has done its job.

The majorgy nissiates the Commission’s Biennial Review standard

The majonity also applies an interpretation of the Commission’s Biennial Review standard that [

fia contrary to law. Congress mstructed the Commission to review its rules on a biennial basis and
determine whether any . . . regulation |of a provider of telecommunications service] is no longer

necessary i the public interest as the result of meaningful economic competition between providers of
(that] service.” This created a two-step process for the Commission when we review a regulation under
this provision. First we must determine if there 15 “meaningful competition” in the relevant market. Then
we must determine whether the existence of “meaningful competition” means that the regulation in
quustion 15 7'no tonger necessary in the public interest.™

Sa. here, even once the Commission determines that there is “meaningful competition™ it must
climinate a regulavion only if it finds that such elimination serves the “public interest.” Congress did not
limit thas public interest inquiry in any way. The 1996 Act certainly does not say that for Bienmal
Review purposes “public interest” only means “promotes competition.” The Act also nowhere even hints
that “publiv interest” only refers to the policies originally referred to in creating the underlying regulation,
=ven though the majority sees this in the “plain meaning” of the statute. **Public interest” here is left
unriadified and therefore must be interpreted to mean the traditional Commission public interest standard.

The D.C. Circuit recently reinforced this fact. [t stated in Fox Television Stations v. F.C.C., that
“norhng im §202(h) signals a departure from [the public interest’s] historic scope,” and that limiting the
inquiry to competition alone is not consistent with the Telecommunication Act” Section 202(h) is
directiy fied 10 secrion |1, stating that “the Commission shall review its rules adopted pursuant to this
section and atl of its ownership rules biennially as part of its regulatory reform review under section [1.”
It poes on 1o use identical language to section B, stating that the Commuission “shall determine whether
any ol such rules are necessary in the public interest as a result of competition™ and that “[t]he
Coranusston shall repeal or modify any regulation it determines to be no longer in the public interest.”
T argue that the recent D.C. Circuit dectsion 1s not relevant to section 11 is suspect.

Congress directs us to facilitate the elimination of unnecessary regulation, but insists that we
showild do <o only where such elimination serves the public interest. The majority, in explaining the
~ection {1 standard. fails to recognize that a competition analysis is only part of its responsibility.
Throwghout the Order it makes decisions based solely on competitiveness findings, ignoring the duty to
proiect the larger public interest. This misuse of our section 11 standard is contrary to law. For these
reasons § dissent to these parts of the Order.

ATy b la) D).

S0 B R 2T, 1042 (D.CL Cir 2002)
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The magority eliminates financial safeguards, anti-trafficking rules, and threatens rural wireless service

Ihis s a wide-ranging Order. covering many topics other than the analog standard. 1 agree with a

large number of the decisions made today. They remove regulations that have outlived their usefulness or
recopnize where market or technology changes have made regulations obsolete. Three rules are
chitmnatzd, however, that are still very “necessary™ in the public interest. T must dissent to the elimipation
e e protecrions.

Tbe majoriry eliminates financial safegnards ar a time of market rurmoil. Our rules currently
require an applicant for a new celiular system, when it applies for a license, to make a
demonstration of financial qualification.” This means a company must show that it has financial
commitments 1o construct and operate a celffular system for one year. The majority today decides
1o chiminate this financial safeguard at o time when we can least afford to do so, and at a time, 1
might add. when financial safeguards scem to be at a premium. The moming papers teli us that
hanks are looking for more evidence, not less, of financial viability before giving the green light
to financial assistance. Perhaps we should take a clue. The fact that this rule applies only to
ceilular applicants, and only in a narrow set of circumstances, does not mean that it is not
tmportant. Rather than looking to cut away the few nets under the high-wire that American
telecommunications consumers today walk, we would be better advised to build new precautions.

The majority eliminates anti-trafficking rufes. Our rules also currently protect consumers against
the dangers of speculation and the trafficking of cellufar licenses. There is a danger to American
consumers when speculators obtain licenses with the intention of “flipping their license” for a
quick profit rather than providing service. The spectrum is a public resource. Congress entrusted
the Commission with the duty to manage the spectrum intending that we work to assign it to
people who will promote the public interest. Our anti-trafficking rules require cellular licensees
to provide service for one year before selling their license. This furthers Congress’s goal, and
dues not seem too much 1o ask of those privileged to hold a cellular license. Nonetheless, the
Commission eliminates this rule today.

lie majority allows serving only “roamers” to count as rural service. Our rules currently state
that “[a] cellular system is not considered to be providing service to subscribers if . . . the system
intenvonally serves only roamer stations.”™ By eliminating this rule, the majority now allows a
carrier to serve no local residents of a rural area, but only people roaming while driving through.
Rural communities are already at a disadvantage when it comes to wireless service. In many
areas around the country only the major highways are covered, leaving communities off these
highways unserved. By saying that a carrier can claim that an area they promised (o serve in its
license application is being served by denying all but roamers access to wireless services, we are
further undermining rural service.

For all these reasons, | will approve this Order in part and dissent in part. [ do want to thank the

Rureau for its hard work in tackling these issues and [ am pleased that | am in agreement with some, but
ne:t all. of 1ts recommendations.

78Tk § 22937,

TGO K & 22040,
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CONSOLIDATED SEPARATE STATEMENT OF
COMMISSIONER KEVIN J . MARTIN,
APPROVING IN PART AND CONCURRING IN PART

e Vear 2000 Biennial Regulatory Review — Amendment of Part 22 of the Commission’s Rules To
Modifv or Eliminate Ouidated Rules Affecting the Cellular Radiotelephone Service and other

Commercial Mobile Radio Services, WT Docket No. 01-108, .RCDOTI and Order (FCC 02-229) and
Second Report and Order (FCC (32-247)

[ support these Orders. which modify or eliminate a number of our Part 22 rules pursuant to the
biznvial review mandated by sectron 1 of the Communicalions Act. 1 concur, however, with respect to
the Carders discussion of the legal standard for Section 117s biennial review. 1 also write separately (o
emnphiasize my support for ensuring that people with hearing disabilities have sufficient access to wireless
ST

Secaon ! requires the Commission to review its regulations for providers of telecommunications
service every two years and 1o “determine whether any such regulation is no longer necessary in the
pubi:c wnterest as the result of meaningful economic competition between providers of such service.” 47
U S<° $ 16k{a). The provision then mandates that “The Commission shall repeal or modify any
reauiation b determines to be no longer necessary in the public interest.” fd. § 161(b).

While 1 agree with much of the Orders’ discussion of Section 11's legaf standard (see First Report
and Order § 4. Second Report and Order § 6) — as well as the Orders’ application of the standard to the
regulations at issue — I am concerned by the Orders’ failure to discuss the meaning of the term
“pecessary” in Section 11, In a similar context, the Commission has argued that the term “necessary”
means only “useful” or “appropriate.” See FCC's Petition for Rehearing or Rehearing En Banc, Fox
{ el vision Stations. Inc. v. FCC. Nos. (00-1222, ¢r al., 2002 WL 1343461, at 5 (D.C. Cir. Jun 21, 2002)
¢ Torms such as “necessary” and ‘required’ must be read in their statutory context and, so read, can
reasonably be interpreted as meaning ‘useful’ or “appropriate’ rather than ‘indispensable’ or ‘essential.””).

\s i have urgued elsewhere, | believe the term “necessary” should be read in accordance with its plain
neantng. to mean something closer to “essential.”™® But at the very least, 1 think the Commission should
it that the term means something more than merely “useful™ or “appropriate.” Accordingly, I concur
m 1he Orders” discussion of Section [ ['s legal standard.

I also wish to note my support for ensuring that people with hearing disabilities have sufficient
access Lo wireless services. Currently, hearing disabled people musi generally rely on analog wireless
service. because most digital phones cause interference to most hearing aids and cochlear impiants. For
thi~ reasor-. among others, the First Report and Order leaves in place the requirement that cellular carriers
provide analog service for another five years. More importantly, that Order makes clear that — even after
ihe five-year period — the Commission will not eliminate the analog requirement if hearing-aid compatible
dizital Jevices are still not available. This latter point was fundamental to my support of the item.

{itimately. however. the Commission must ensure the availability of digital phones that are
campatible with hearing aids and cochlear implants. Fixing the digital compatibility problem, rather than

" 8¢ Separate Siatement of Commussioner Kevin J. Martin, Verizon Wireless's Petition for Partial Forbearance
freon dite Commerciad Mobile Radio Services Number Portabiliry Obligation, Memorandum Opinion and Order, WT
Diocket Noo 0184, CC Docker No. 95-116 (adopted July 16, 2002); Separate statement of Commussioner Kevin J.
Nren buplementation of the Cable Television Consumer Protection and Competition Act of 1992 Development of
Compeivian and Diversity in Video Programuning Distribution: Section 628(¢)(5) of the Communications Act;
Stiseraf Exclusive Contrac Profubition, Report and Order, CS Docket No. 01-290 (adopted June 13, 2002}
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relegating rhe hearing disabled community to analog phones, is the real solution. [ thus look forward to
tackling that 1ssue and completing our proceeding under the Hearing Aid Compatibility Act of 1988.
Conpleang that proceeding should be, and 1s, a priority for the Commission.
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