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MDS America, Incorporated ("MDS America"), has been an active participant in this
docket and a strong proponent of the establishment of Multichannel Video Distribution and Data
Service ("MVDDS"). MDS America has not previously taken a position, on reconsideration,
with respect to the Commission's build-out requirements for the service, which specify the ten
year build-out period1 applied to various other wireless services.2 Given recent legislation
introduced by Senator Landrieu and several co-sponsors that would specify a five-year build-out
period for MVDDS,3 however, it may be appropriate for the Commission to consider this issue

Amendment ofParts 2 and 25 of the Commission's Rules to Permit Operation ofNGSO
FSS Systems Co-Frequency with GSO and Terrestrial Systems in the Ku-Band Frequency
Range; Amendment of the Commission's Rules to Authorize Subsidiary Terrestrial Use of the
12.2-12.7 GHz Band by Direct Broadcast Satellite Licensees and Their Affiliates; and
Applications ofBroadwave USA, PDC Broadband Corporation, and Satellite Receivers, Ltd. to
Provide a Fixed Service in the 12.2-12.7 GHz Band, Memorandum Opinion And Order and
Second Report and Order, FCC 02-116 (released May 23,2002) (hereafter, "MVDDS Order") at
" 175 - 177; 47 C.F.R. , 101.1413 (b)(3).

2 See, e.g., 47 C.F.R. §§ 27.13(a),(d) and 27.14 (specifying a ten-year period for Wireless
Communications Service ("WCS") licensees to provide substantial service).

3 S.2922, 107th Cong., 2d Sess. § 3(c), 148 Congo Rec. S8456 (Sept. 10,2002) ("The
Emergency Communications and Competition Act of 2002").
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sua sponte. In particular, MDS America urges the Commission to modify its rules to specify a
three-year build-out period in order to preclude lengthy warehousing of spectrum by auction
winners, including Direct Broadcast Satellite ("DBS") operators who are eligible to participate in
the MVDDS auction but who may have an incentive to acquire spectrum simply to limit
competition.

MDS America is concerned that the lengthy build-out period for MVDDS may frustrate
rapid achievement of the objectives to be promoted by deployment of the new service. As the
Commission has recognized,4 the service can bring the benefits of a competitive choice of
multichannel video services as well as high-speed broadband services to underserved Americans,
particularly in rural areas, and thus achieve an important national policy priority. This important
consumer service is needed now, not ten years from now.

The Commission has taken the first critical steps toward rapid implementation of the
service by releasing its orders establishing service rules for MVDDS.5 It has also scheduled an
auction for spectrum licenses for early next year.6 Nonetheless, the Commission's expectation
that this will promote rapid deployment of the service could be frustrated by lengthy build-out
periods.

MDS America has never taken a position in this docket with respect to the Commission's
eligibility standards for MVDDS, other than to oppose efforts of Northpoint Technology, Ltd.,
and others to limit the universe of potential applicants. Nor is MDS America taking such a
position now. Nonetheless, the Commission has acknowledged in this docket that existing
market players have an economic incentive to exclude market entry by new competitors.7 Based
on this recognition, and in order to promote availability of a competitive choice of multi-channel
video providers through out the country, the Commission declined to permit cable system
operators to obtain MVDDS licenses in localities where they operate cable systems. The
Commission did not, however, impose restrictions on acquisition of MVDDS licenses by DBS
operators.8 While DBS operators may well wish to utilize MVDDS to complement and expand
their existing services, they could also decide it makes economic sense to limit their initial
investment to the cost of the spectrum and delay MVDDS deployment for many years,
warehousing the spectrum in a way that limits the availability of new services to the public for a
lengthy period.

4 See, e.g., MVDDS Order at ~ 2.

8

See generally, id.

6 The auctions are scheduled for February 12, 2003. Public Notice, "Auction of
Multichannel Video Distribution and Data Services Licenses," DA 02-1258 (May 24,2002).

See MVDDS Order at ~ 161.

Id.
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MDS America therefore urges the Commission to consider amending its MVDDS rules
to specify a three-year build-out period for the service.

Respectfully submitted,

MDS America, Incorporated

~~.
By: Nancy Killien Spooner

Helen E. Disenhaus
Its Counsel

cc: Kirk Kirkpatrick
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