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MClmetro Access Transmission Services LLC ("MClmetro™) filed a petition (“Petition™)
tor expedited preemption on September 6. 2002, requesting that the Federal Communications
Conmssion CFCCT or Commission” 1 expeditiously preempt the New York Public Service
Coonnession (the “NY PSCTY and terprer certain provisions of the interconnection agreement
the CAgieement™ between MClmeue and New York Telephone Company d/b/a NYNEX
S Nenzon ) executed on Scptember 201997 and approved by the NY PSC on October 1. 1997
Pursuant 1o the Commission’ s September 18, 2002 Public Notice in the above-captioned docket
e 47 CFER.§51.803ta1. both Verizon and the NY PSC have filed comments in response (0
M Imetra’s Petition. By its attornevs, M Tmetro hereby submits its Reply Comments.
L. [ntroduction

As MClmeuo explained in its Petiion. it and Verizon have reached an impasse

with espeel to three issues under the Agreement:

th Whether any provision of the Agreement allows Verizon unilaterally to
withheld reciprocal  compensation payments  due  pursuant (0 the

Agareement atd NY PSC orders.



(23 Whetlier the Commssion’s ISP Remand Order'constitutes 2 change of
law under paigraph 8.2 of the Agreement triggering the obligation to
amend the Agrecingnl

{3 I any amendment o the Agreement is required. what should be its
elfective dute under paragraph 20016 of the Agreemem.2

As MClmeuo further explaiied. the NY PSC has declined to interpret and enforce
he cigreonnection agreement.  Accordigly. as MClmetro demonstrated, the Commission
theutd act expeditiously to preempt the NY PSCL pursuant to 47 U.S.C. § 252(e)}5) and the
Comassion’s precedent in Stasproive 172 Sterpower 115 and Cox Telcom.®

While both Verizon qand the NY PSC raise tangential tssues 1m their comments,
rhico MOCImetro addresses below. nether disputes that the Commission should adjudicate this
AL Accordingly, the Comnussion should  grant MClmetre's Petition for expedited
areeraplien,

L Argument

Neither Verizon nor the NY PSC disputes that the Commission should adjudicate
dre ossue or that this matter is controlled by the Commussion’s precedent in Starpower [,
steirponves 1 and Cov Tetcom As the Commission determined in those cases. adjudication of

disatutes concerning the interpretation and enforcement of interconnection agreements is

i r- tmalementation of the Locad Comperition Provisions in the Telecomms. Act of 1996, 16
CLCCR IS Q00 0 ISP Remenad Oider v remaiided. WorldCom, Inc. v, FCC, 288 F.3d 429
DO Cie 2002)

"Patitonat 6.0, 18
“ 1o Starpower Communications. | 1LC 13 FC C.R. 11277 (2000).
Sewrpoveer Commmnications, LLC v Viri=on South Ine.. 17 E.C.C.R. 6873 (2002).

S Con Varcima Tetcom, Ine v Verizon Sentir b 17 F.C.C.R. 8540 (2002).



exncrethidity of rhe stare commission under 37 U1.S.C. § 252.% While the NY PSC is correct that
oes nod frgve 1o adjudicate this dispuie. 11 e chooses not 1o do so the Commission must step
nis 1 shoes®  Further. while the NY PSC is correct that the Commission in Starpower |
eloreed 1o other potential sources of autharity Tor it 1o assert jurisdiction over this dispute,9 the
Coimitession’s precedent e Starposeer L Sicrpower Il and Cox Telcom, among others, s
ancgaocal that 47 TLS.CL 8 252¢end) apphies in these circumstances. Thus, no party disputes
that the Commission should adjudicate this case. That 1s all the Commission need or should
Tevrce ar his ime.

Verizon, however. needlessiv complicales these proceedings by requesting that
‘he Commission not only preempe the NY PSCL but also issue a summary ruling against
MCTmetro on the merits. That request 1s wbsurd. MCImetro has not vet filed its pleading for
reiret onoihe merits. Pursuant to the Connission’s rules. the first step in this matter is for the
Commission 1o resolve MClmetro’s Pention for preemption, not rule summarily on the merits.
Seed /O FROEAT803. No rule permis the Commission to deny MClmetro’s case on the merils
belore s even filed. Consistent with the Commission’s rules, MClmetro should be allowed to
ik s case, and this matter should proceed appropriately on the merits. See id.

In any cvent Verizon's arcuments on the merits are frivolous.  For present
atposies. and withoul any Bmitaton to naking o fuller set of arguments at the later and more

appropriaie stage. MClmetro bricliy espoids to Verizon as follows. Verizon contends that the

. Scarpower T 5-8: Starpovwer (I 18 190 Cov Telcom 1 20-21. 27 n.85.

Sie Comments of the New York State Departiment ol Public Services at 2.
S Sitpeweer FQUS-8: Starpoveer 1Y 1S 19 Cox Teleom | 20-21, 27 n 85.

S nencer T nol6.



Avrecrent does nol require reciprocad compensation for calls to [ISPs in the first place. But the
NOYOPSC oalready has resolved that quesnion agaimst Verizon in prior decisions.'® That issue is
ace cven part of MClmictro's case 1o be presented 1o the Commission. The Commission also
facky jarsdiction Lo preempt the NY PSC on issues 1t did resolve or to overrule the NY PSC’s
o osders

Moreover. Verizon's assertion that the Agreement here is indistinguishable from
‘he vwo agreements in Sicipoveer {0 hat the Commission construed not to require reciprocal
compensation for calts to ISPs s sieply fulse The Commission’s determination that two
eecrmenis e Starpower [ did et requore reaiprocal compensation for calls to ISPs hinged on
cxpiress Tend-to-end” language m those aercements. The Commission construed that language to
Hink the reciprocal compensation obligations i those agreements o the Commission’s interstate
awisctenion. See Starpower D4 26-30. 220 Vertzon does not, and cannot, contend that this
Agrecment includes such language. which matenaliy disunguishes this Agreement from the two
agreements in Starpower 17 Ruther. the terms of this Agreement are far more closely aligned
with the host ol inlerconnection aarceriients that the courts. state commissions, and this
Comimssion e Srarpower Hoand Cov eleons have concluded may be construed to require

ceciprocal compensation for calls Lo I8P« " Like the Agreements in those cases, the Agreement

Yoec oo Pention at 3

" MICTmetro respectiully contends that the Comnussion erred in its conclusion that two of the
Wmilerconneclon agreemeits - Siarpov o Jid not require reciprocal compensation for calls to
ISPy
e e Southwestern Beil Tel Coo v Brooks Fiber Communications, 235 F.3d 479, 499-501
1tih Cir 20000 Sowafnwestern Bell Tel. Cee v Pub Uil Comm ’'n. 208 F.3d 475 (5th Cir. 20009,
Hinoo Bell Tel. Coovo WorldCong Tochs 1791 3d 566, 374 (7th Cir. 1999), cert. dismissed sub
wov Mathaas v WorldCom Tecliv 1225 O 17R0 2002, Bell Atlantic-Md. v. MCI WorldCom.



hore cequires reciprocal compensation tor the ransport and termination ot local calls, which
neJude calls to 1ISPs.

Nor has there been any chunge-ol-law triggering the Agreement’s amendment
provivors, as Verizon contends.™ There has been no change of law because the ISP Remand
e Jdid ol maternally reduce o alier” any service required by the statute. WorldCom was
requsred o terminate calls ta ISP vrigimaed by Verizon's customers before the ISP Remand
Oder assued. Tes requined 1o do oso today. Nothing has changed. In addition, the parties
croressly agreed that any amendmen wousd he effective only when signed by the parties. None
ot the authorities Verizon aites altow the Comnussion to overrtde this provision.  Regardless,
these disputes need not be decided here Rather they should be decided at the proper time under
die Comnussion’s rules and procedures
I Conclusion

For the foregoing reasons and those set forth in its Petition, MClmetro

respectiud v requests thal the Comnussion grant its Pention to preempt the NY PSC’s jurisdiction

Inc o 240 1.3d 270, 296-97 (concluding that 1SP-bound traffic 1s “local” under interconnection
agreencni does not conllict with federal lawy. vev'd on other grounds sub nom. Verizon Md. v.
Fulo Serv Commen, 12285 Cuo V733 120020 Verizon Cal., Inc. v. California Telecomms.
Coclitien. Nos. € 99-039720 ¢t ai shp opo ar 19 (N.D. Cal. Sept. 27, 2001); BellSouth
felecomme v ATC DeltaCom Conunimicarions. 62 F. Supp. 2d 1302, 1310-15 (M.D. Ala. 1999):
Michoun Bell Tel Co.v. MES huelener of Micligan. No. 5:98 CV 18, 1999 U.S. Dist. LEXIS
L2092 w0 16 «W.D Mich. Aug. 2. 1999 Cox Telcom. 17 F.C.C.R. 8540. Approximately
thirtv-one state utitity commissions have reached the same conelusions.



and smmediatety institute o proceeding tooomterprer and enforee the parties’ interconnection

Agie helin,

Divec: Oetober 9, 2002

14 Sy <
Comments ol Verizonat 4. 3.

Respecttully submitted,
MCTMETRO ACCESS TRANSMISSION
SERVICES LLC

o el

Lisa R. Youngers

Keo B, Lewis
WaorldCom. Inc.

13 19" Streer, NJW.
Washington, D.C. 20036
1202y 730-0325
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Certificate of Service

Lonzena Rogers, do hereby cortity, that on this ninth day of October, 2002, | have
cadse o lrue and correet copy of MCImetro Access Transmission Services’ Petition in the
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