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~ II,"

ACS seeks only that to y./hich it is entitled: its full statutory rights ofreview

and relief under 47 U:$..C. § 252(e)(6). ACS appreciates the principle that

constitutional issues should, ifpo$sible, be "avoided But this principle emmot

fairly be' invoked ifthe result isa limitation upon ACS~ Ijghts and a new round of

procedural objections and obstacles.

Here. such prejudice will be the result of a substitution of the .RCA

commissioners for the RCA itself. Review and reliefin an action under Ex parte

Young, 209 U,S. 123, 28. S.Ct. 441, 52 L.Ed. 714 (1908) is limited to prospective,

injunctive relief for on going violations offeders11aw. See. y., San Lazar~

Assoc:, Inc. v. Connell et al. 286 F.3d 1088, 1096 (9th Cit. 2002),; Hibbs v. Dept.

ofHu."IlaJJ. ResoUTces, 273 F.3d 844, 87l( 9th Cir. 2001). This is far more limited

than review under 47 U.S.C. §252(e)(6). See U.S. West Communica.tions, Inc_ v.

Washington Utilities -a:ild Transportation Commission., 255 F.3d 1990, 1994 (~th

Cir. 2001)'("We review de novo whether the arbitrated agreements are in

compliance with the Act and the implementing regulations, and we review'all other

issues under an arbitrary and co:pl-icious standard." }g. (emphasis added.)); U.S.

West Communications, Inc. v. Hamilton, 224 F.3d 1049., 1052 (9th CiT. 2000); U.S.

West Communications, Inc. v. MFS Inte1enet. Inc., 193 F.3d 112, 117 (9th -Crr.

1999).
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Review under Ex-parte Young is thus, plainly more1imited as against the

commissioners thcm.it is as against the RCA. Determinations which the RCA has

been delegated.authoriry- to make) but which arena! subject to specific federal'

standards, would ,arguably be excluded. So) too) would any review ofpast

determ:inations by the RCA-such as all procedural violations which the RCA may

have commi,tted in con.ducting the aTbitra.tioD and a.pproving the agreements--

which arguably do not comprise an ongoing violation of federal law. All '

violations of state law the RCA may have committed would be excluded.

This prejudice cannot be cured simply by an additional ruling that ACS may

also proceed under the statute against Gel. While ACS certainly believes the

agreement itself can be-reviewed as against Gel, this may not prove to be the case

with respect to its claims for relief directed specifically to past actions of the

.Comn1issjo~ such as procedural violations ofACS' rights or fot declaratory relief

as to past decisions-in short. many of t;he same kinds of claims Dot reachable

und~rEx parte Young. So far as ACS is aware, the question oftbe scope ofreview

'- of~ :intercormection agreem.ent solely under a combi11.atioD. of an Ex parte Young

claim against state commissioners and a statutorY review against a competing

carrier has never been decided. rt is impossible to assunle, ~ advance oflitigation

of specific issues, that such review 'and relief will necessarily prove to be

commensurate with an action against the RCA itselfunder § 252(e)(6).

2
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Notably, here neither 'the State noI' Gel has represented or a.greed that the .

scope of review resulting fromtbis proposed substitution ofparties would be as

complete as an action agalns t the RCA. On the contrary~ the RCA made clear to

ACS its view that an-action under Ex parte Young necessarily excludes, as

retroactive, substantive clallns which ACS has advanced in the district court. l The

State has always claimed both before the district cmJrt and to this Court that the

Commission is an indispensable'party to any adjudication of claims against G~l.

Neither the State nor Gel has agreed-to limjt or abandon any objections to the

resulting scope of review. Both parties will be free to contend below that ACS •

rights to review or relief are limited.

Thus, the State's offer of a substitution is at b~st substantially incomplete.

Standing alone, it not only imposes the risk upon ACS that its rights will be

diminished., but the burden ofovercoming contentions ~hich the other parties will
, ,

foreseeably raise to the resulting scope ofreview or relief available to ACS.

1 ACS and the RCA specifi~anydisagreed over whether ACS > claims that the
agreements violate the provisions of § 2S1(f) concerning the rural exemption were
cognizable under all Ex parte Young action_ That is one reason why ACS. which
initiated not on]y discussions but the provisional offer of settlement to which the
State referred at OI'al argument, ultimately concluded that its rights could not be
protected under s'uch an. arrangement. Other reasons included the limits of review

. ·and relief under Ex parte Young, the state's reservation ofrigb.ts beyond the mere
substitution ofparties. and the fact that Gel declined to be a party to the
agreement.

3
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However, it is the State, :not ACS, which seeks to avoid a ruling on its

collateral order appeal and seeks relief from the district court's order finding a

waiver of sovereign immunity. The burden should upbn the State to demonstrate,

unequivQcal1yand as a matter of law, that ACS' rights will not be diminished.

ACS itselfis aware of only two ways in which it c;ould avoid clearly avoid

,prejudice. The first is if this Court were to hold, as a matter of law, that ACS is

entitled to the same review and relief on all issues against Gel pursuant to

§ 252(e)(6) andJor"the commissioners to which it would otherwise be entitled

against the RCA itselfunder the statute. The .second is ifthe other parties, as a

condition for the substitution, would be required to so stipulate as a hindi:ng

consent decree to resolve this appeal. Only such clear and binding resolutions of

this matter will el1Sure that ACS' rights will not be subject to diminishment or

dispute. 2 .

This.C?ur:t should not order a substitution ofparties unless ACS' rights are

fully protected. They cannot be when ACS' rights of review and relief will 'be

necessarily be lhnited in a cau~e of action under Ex parte Young, when there is no

1 ACS also notes its additional concern that its rights ofreview and relief in federal
court may be resolved both as a matter of law and in a fashion that will give
pTecedential guidance in the future,' This is in order'to avoid the possibility that
ACS will have' to relitigate the same issues. with further delay and expense~ in the
con.text of other interconnection. agreements.
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basis to assume .that an," action againstGel will remedy these limitations, and when,

ACS ·bears the foreseeable burden ofnew efforts to limit its rights once this Court

remands the· case. '

1. REVIEW ,UNDER EX PARTE YOPNG IS MORE LIMInD THAN,
REVIEW UNDER 47 U.S.C. 252(e)(6)

A. R.eview and Relief under Ex parte Young

An acti,?D under Ex parte Young arises 'from a judicially created. remedy

which permits ,a party to sue state 9fficials, in their official capaqity, for

prospective injunctive relief for ongoingviol~tions offederal law. See) ~.,

Edelman v. Jordan) 415 U.S: 651, 94 S. Ct 1347~ 39 L.Ett 662 (1974): "[A]

federal ·court's rem.edial power, con.sistent with the Eleventh Amendment, is

necessarily limited to prospective injunctive relief. ',' " hi at 415 U.S. 677. 94. S.

Ct. 1362 (citing Ex parte Young)). The doctrine tbereby excludes retroactive relief

~ or damages, id., as wen as past declaratory relief. See Green v. Mansour, 474 U.S.
,

. 64, 73, 106 S. Ct. 423, 428, 88 L.~d. 37.1 (1988). It also excludes reliefoased

upon state law claims and supplemental jurisdiction over such state claims. See

Pennhurst State School & Hospital v. Halderman, 564 U.S. 89, 121, i04 S.Ct. 900,

·919, 79 LJ~d. 2d 67 (1984). In additio~ "[A] plaintiff ... must still overcome the

statutory and court-made barriers to such an il'ljuncti.oll~and h~ must meet the usual

equitable requirements for an injunction." Wright, Miller & Cooper, Federal

Practice and Procedure;"§ 42~2 at 569 (1988).

5
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Exhaustion of state administrative remedies is also required to maint:1.in an

action under Ex parte Young. "See.~ illinois Commerce Corny? V. Thomson,

318 U:S. 675,63 S. Ct. 834.87 L. Ed: 1075 (1.943). cited in Wright, Miller, &

Cooper, supra, at § 4233, p. 586, fa. 11. Not least, this Court has held that such an "

action becomesmoot·wheI;l mjtmctive reliefis no longer available against state

officials." ~"San Lazaro Assoc., Inc. v. Connell et aI, 286 F.3d 1088, 1095",,6 (9th

Cir.2002).

" -

B. Review-and Relief under § 252(e)(6)

By contrast, review under interconnection agreeme;nts under § 252(e)(6) is

not limited to whether the agreements violate federal law: .

We apply the same standards the-disttict court should apply,
considering de novo whether the agreements are in compliance with
the Act and the implementing regulations, 'see Orthopaedic Hasp. V.
Belshe, 103 F.3d 1491, 1495 (9th Crr, 1997) (a state agencies
interpretation of a federal statute is considered de novo), and
considering aU other iss~esunder an arbitrary and capricious
standard. See,~ U.S. West Communications, Inc. v.~ 986
F.Supp. 13, 19 (D.Colo. 1997) (balding the court should ~pply ~e-d~

novo standard to all issues involving a "detennination of the [state
commi.ssion's] proced~ or substantive compliance 'with the
requirements ofthe [Telecommunications' Act] and its implementing
regulations/" and an "arbitrary and capricious standard to all other_
issues.)

U.S. West Comnluru.cations. Inc. v. MFS Intelenet. Inc., 193 F.3d 112, 117 (9th CiL

1999) (emp~is added); see also U.S. West CommW1ications~Inc. vo Washington

Utilities -and Tran.s~ortation COl1uniss~on. 255 F-.3d-1990, 1994 (9th Crr. 2001)

6
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C(We r.eview de novo whether the arbitrated agreements are in compliance with the

Act and the implementing regulations, and we revie~ all other issues nnder an

arbitrary',and capricious standard.," id. (citations omitt~d) (emphasis added));

U.S. West Communications, Inc.'v. Hamilton, 224 F.3d 1049, 1052 (9th Cir. 2000); ,
r

'but see Mel Telecommunications Com. v. U.S. West,' et al., 204 F.3d 1262, 1266

(9th Cir. 2000).'

Review ofmatters other than i'compliance with the Act and the"

implementing regulations," see Intelenet, supra. is not an accident but a necessity.

State court jurisdiction to review. interconnection agreements is prohibited. 47

·U.S.C. 252(e)(4). This is contrary both to the ordinary situation under EX parte

Young,~ Pennhurst, supra at 465 U.S. 122, 104 S.Ct 919 (noting that "issues. of

state law are commonly are. split off and referred to the state courts," id.), and to

3 hl Mel a panel ofthi.s Court stated that ''Review [ofinterconnection agreements] .
in federal court is limited to the'determlna.ti.on ofwhcther the agreement 'meets the
requirements of the Act.') Jd. at 1265. It is unclear whether this statement was
'made because the issues presented in the case were so limited, for the Court then
added ''In thi s case, we are asked to decide whether there were anumber of
provisions in the agreement between U.S. West and Mel M'etTo viola.te the Act.'~

Id. The Court also stated that, "To the extent that the statute requires factual
findings to support the state agency's dete~tion., those findings are reviewed
for substantial evi.dence.~' Id. at 1267. IfMeI was meant as a definitive statement
of the law, it is directly contrary to the three decisions just cited in the text, two of
which were dedded after MCl (Hamilton a.pd U.S. West v. Washington Utilities
and Transportation Cornrn:ission, 255 F.3d 990) and one of which, Hamilton,
included two ofthe same panelists.

7
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the situation inVerizonMarvland. Inc. v. P'ublic SeIVice Commission of Marylang,

_U.s. _~ 122 S..Ct. 1753, 15i;L.Ed. 2d 87] (2(102) where plain~could a1),d

initial1y·did take its claims·to state court. Id. at 122 S_ Ct. 1757. Here, review of

all issues in federal court is therefore necessary in order to avoid a violation of due

process, for oth.ervvise a c~er such as ACS would be foreclosed from any judicial

review of certain determinations by a state commission.4

Review under § 252(e)(6) does not require exhaustion of state administrati.ve

remedies. See AT&T Communications Systems v. Pacific Bell 203 F.3d 1183,

1185-86 (9th Gir. 2000).5 Nothin.g in §. 252(e)(6) precludes supplemental'

jurisdiction over state issues. Nothing in § 252(e)(6) requires dismiss~ on
. .

moo~css gro'unds merely because .prospective, :injunctive reliefmay not be

available. Nothing in the statue requires review of any ac:tions under the equitable

standard for injunctive relief. Moreover, as the Supreme Court in Verizon

4 The absence of such complete review would also, in 'ACS' view, require the FCC
to preempt ·state cOllun,ission jurisdiction under 47 U.S.C.§ 252(e)(5) and (6).

S This Court then held

The structure oftbe Act reflects Congress' concern not only that
agreements' be reviewed swiftly, but that the federal courts provide a
unifOJn1 system for review once a state agency has ruled on a
proposed interconnection agreement. Incorporation ofvalious state
administrative exhaustion requirements is antithetical to both of these
aims.

Id. at 1185, 1186.

8
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Maryland noted., § 252(e)(6) «places no restriction on the relief a court can award."

Id. at 122 ·S:Ct. .1761.

,c. ACS' StatutoxY Rights of Review Are 'Far Broader Than In An
Action Under Ex Parte YOUng

These fundamental legal distinctions between ACS' statutory rights of

review and reliefunder 47 U.S.C. § 252(e)(6) againSt the RCA and the limited

review and-relief available against the RCA commissioners under Ex parte Yoimg
, ,

must be considered in light the nature of the interconnection agreements at issue

and ACS I allegations of error.

Arbjtration and approval ofan interconnection agreement by a state

.commission comprises innumerable factual, technical, and economic

determinations. See, U'~ 47 C.F.R. §§ 51.1-809 (regulations implementing

§§ 251 and 251 t?f the Act, id. at § 51.1(b)); see also In the Marter of

Imple;:nentation of the Local Competi.tion Provisions of the Telecommunications

Act of 1996, 11 F.e.C.R. 15499 (1996). Under the hybrid scheme of the Act, these

are 'broadly governed by the Act itself and FCC national rules, but within. this

-framework a state comnnssion is delegated extraordinary <.1iscretionary authority to

impose specific technical and economic terms upon au incumbent carrier.

Moreover, while a state commission oannot properly fail to apply FCC national

standards, the FCC left state commissions free in many instances to apply

. additional requirements of their own devising. See U. ·In the Matter of

9
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Implementation of the Local Competition Provisi~ms ofthe Telecom;m1.1Irications

Act of 1996, supra, at ~24 ("The [national] :rules that the FCC 'establishes... w,e

minimum r.equirements 'upon which the states may build.") These determinations

can be made either under delegated federal authority or pursuant to state law. See.

~., 47 U.S.C. § 252(e)(3)('[N)othing in this se~tlon shall prohibit a state

commission from establishing OT enforcing other requirements of state law in its

review of an agreem~ntn)_' Indeed, in many instances it may be unclear or a matter

of dispute from whence such c~ai~edauthority arises. See Verizon Marylan<i 122

S.Ct. at 1758 fn.2 ("TIle parties ,dispute whether it is in fact federal or state law

which confers this authority [to interpret or enforce agreements].") .' '

'Unlike Verizon MarYland. ACS' claims are n,ot limited to a single

contention of a violation of federa1law, nor do they solely comprise pure issues of

law. See id. at 122 S.Ct. 1758 ("Verizon alleged. in its cOlnplaint that the

Commission violated the Act and the FCC ruling when it ordered paym,ent of

reciprocal compensati0Il: for ISP-based calls.") This is hardly surprising) given the

'-- breadth and'complexity of the issues raised by an interconnection agreement as a

whole. On the contTary, they implicate numerous Subs~tive,procedural and

factual contentions, under both federal and state law~ challenging the RCA's

imposition of technical and economic provisions of the agreements. See ACS

10
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Amended Complaint, March 13, 2001.6 As.a matter of law these contentions

cannot possibly.all be fully r~ewedunder an Ex parte Young standard.

To take but one example, the hybrid scheme of the Act expressly left states

free to impose quality control standards. 47 U.S.C. 253(e)(3). Here, the RCA. did

so. In ACS' view, its action in doing so was arbitrary,·without foundation in the .

record, and contrary to the R~A's'OWI1substantive regulations. Se~.~. ACS

Amended Complaint, supra, at mr 134-142. But arguably none oftbis is

reviewable under Ex parte Young.

This Court has similarly addressed teclmical issues in interconn~ction

agreements which cannot be decidedpurely as a matter offederal1aw:

We review the Commission's decision under the arbitrary and
capricious standard. 'Whether:tv!FS' s switch is a tandem switch is not
a determination of compliance with the requirements oft'Q.c Act and
its implementing regulations.

u.s. West Communications, Inc. v. MFS Intelenet Inc., ]93 F. 3d 1112, 1124 and

fn 15 (9 th Cire. 1999).' Similarly, this Court held in Intelenet, Inc. as follows:

. We affirm the district court's holding that the bonding and screening
proy)sion provided a "reasonable" security arrangement as requiTed by
the Act and its implementing regulations ... This is the same security
standard U.S. West imposes on its O'WIl workforce. The
Conunission's decisionthat this arrange.r.nent was preferable to U.S.
West's suggestion of escorts was not arbitrary and capricious. '

(; District Court Clerk's Docket No. 35.

11
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ld, at 112. And, in an.other case, this Court stated:

'Because nothing in, the Act requires the selection of-a particular
billing system~"OPUC'sdecision must be sustained unless it is
arbitrary and capricious.

,U.S. West Communications, Inc. v. Hamilton, 224 F.3d i049, 1056 (9th Cir. 2000),'

Numerous other examples could be mustered, based upon almost any disputed

provision of the ~greements) ofmatters which at least in part arguably fall; outside

an.y specific or dire~t,feder~lrequirement-or·into a gray area.

Similarly, ACS has alleged numerous violations of state law- See ACS

Amended Complaint. Thes~must be reviewable as a matter ofdue process, but 'no

state court jurisdiction exists for this purpose. The State cannot be free to act

outside the scope of state authority, or contrary to state law or procedure. or to

impose ~eviewablerequllements~simply because it approves an agre,ement ,

under color offederallaw.

No1.1ea~t. in the,negoti~tionsinitiat7d by: ACS the RCA took the position

that a key element-of the" substantive relief which A,CS was 'seeking in its '

complaint-a declaration that the agreements at issue did not conform to the

requirements ,of § 251(f) forruial companies-was not available in an action lmder

Ex parte YOWlg because it would comprise impemlissible retroactive relief. But

this argument agaiP-st retroactive declaratory relief is available only under ,Ex parte

Young, not under § 252(e)(6). for this specifically makes ~eementsreviewable,

12
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'," for conformance with ~1:b.e requirements of section 251 ... and thjs section [252]."

Here, tllootness is'also a clear problem. Relief'under Ex parte Young is

limited to prospectiye mjunctiv:e relief:' and no relief at all may be available jf

injunctive relief against the commisSion.ers becomes moot. See San LaZaro Assoc.,

Inc. v. Connell et al, 286 F.3d 1088, 1095·6 (9th Cir. 2002). There is only a year

, '.

remaining before the expiration ofthese agreements_ Even ifACS obtains relief-in'

the meantime from the district court, jffinal appellate review of the matter is not

complete at that time there is nothing to prevent the State from moving to dismiss

the commissioners o~mootness gIounds.

But, even apart from the remaining life of these agreements, it is critical. to

ACS that it secure both a complete~ firlal review oftbe issues presented here and a

. clear, final ruling on its rights of review_ This is for two reasons. '

First, identical or very similar issues will be. or,have a1rea~ybeen presented

in other interconnection agreements: ACS is subject to interconnection requests

from. any competing carrier at any time under § 251. Moreover, pursuant to the so-

'--

'--

. called "pick and choose') pr?vision of4? C.~ 51.809~ ,ACS is required to make its

services available to any carrier upon request upon the same terms and conditions

as already provided to Gel. ·Indeed; this has already-ocpurred. Not least, the same

13
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. interconnection issues will be presen,ted to the RCA in the next round ofthese

agreements and ill other interconnection agreements.

Second, if, as ACS fears, review under~ parte Young prove.s to .be

substantively limited, ACS will not only lose rights here but will be required to

start over and relitigate sovereign lmmu;nity against the RCA in the context of

other agreements. This is why the issue presented here is not merely whether ACS'

·rights of review of these agreements will be so limite~ butWbether, as a nlatter'of

law, there is any relevant distinction between.an action against the commissioners

and one against the RCA itself which could arise ill the future. ACS is entitled. to 'a'
. . . .

determination ofits rights ·ofreview 1:J.ere, no.t at some point in the future, so that it '
."

n~ed not face these issues again in another context

II. . REVIEW AGAlNST Gel UNDER § 252(e)(6) CANNOT CURE THE
PREJUDICE

ACS is certainly entitled to review of theagreements against GCl under the

statute~ and IS certainly entitled to all availa.ble relief against GCI. But it is by no

means clear that r~view against GCl. even coupled with an E>-: parte Young action

against the Commissioners, is necessarily the same as statutory review against the

Commission.

First, the State, while asserting sovereign immunity both as to itself and its

commissioners under Ex parte Young~ also moved below to dismiss this action in

its entirety on the claim that the Commission itself was an indispensable patty. See

14
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Memorandum in Support OfMO?O~ to Dismiss at 3 and IS, :fn 387 The district

court.did not reach the claim because it rejected the sovereign'immunity predicate.

Now :the State has repeated the indispensable party argument to "this Court as it.s

justi.fication for having blocked revi~w against GCI during the pendan.cy oftbis

collateral order appeal. See Consolidated Appelle~'sBrief and Reply Brief-for the

Regulatory Conunission ofAlaska at 21. (lndeed, as the State advised this,CoU!tb

"The Act Contemplates State Commissions Will Be Parties." Id.).. ,

Neither. the State nor GCI has offered to abandon or withdraw any such

conten,tioD. But even if the other parties were not to seek complete dismissal on

this ground, there is nothing to prevent them from advancing the same contention

on an issue by issue basis. And, since it is only "State commission actions" and,

."determinations" which are expressly made reviewable under § 251~ these

arguments cannot be nlerely dismissed out ofhand- ACS certainly believes it is
1...-

entitled, under any scenario, to review ofthe act:ual provi~ons ofthe agreement.

which the RCA adopted at Gel's urging and ofwbich GCI is the principal

beneficiary. But that is not the State's position, 'and Gel has reserved all jts

arguments.

7 District Court Clerk)s Docket No.5.
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Bu.t what of claims of past procedural or substantive violations by the
. . .'

Commission? These are claims pla'in)y contemplated by the express terms of

§252(e)(6)-- I 'Review of state commission actions" brought by a "party aggrieved
.' ,

by such determination." Id. The Commissi011ers will contend they ca;nnot be

compelled ~o defend su~h clmms since they are not prospective but retrospective.

and therefore outside the scope ofEx parte YOW1g. 'But are these cognizable

claims agaiDst GCl alone?

GCl will forseeably claim they are not. Instea~ it will likely assert that such

. .

claims cannot be brought against GCl, arguing that it cannot be responsible fot :'

alleged errors of the Commission to which it was not priVy and did not cause~ Gel

will likely then argu.e it carmot, defend them, because'it lacks. the relevant

knowledge or ~dersumdjDgofthe RCA's actions to do so. GCl will likely then

argue that no relief can be ordered because there is no one to 'order it against: the

RCA will not be available, and an order that the RCA committed an error cannot

be entered against Gel. In 'any event~ 110thing preclu4es such ar~e+ltsbelow,

ACS cannot predict the deoisions of courts on arguments which have not

been made and issues which have n~verbeen litigated. But under this all too

foreseeable scenario~ it is possible that a large category of claims against the

Commission would once again be unreviewable. These might well include any

16
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claims ofprocedunil violations~ state "law viola~ons, and declaratory re~ef as "to

past decisionS of the Commission.

And even were ACS to prevail on a contep.~9D that these claims are

reviewable, it would do so only after further delay, expense, and procedural

obstac1es_ This might include nofmerely arguments ~ ~e district cou:rt, but in a

subsequent appeal as w:ell.

In. VERIZON MARYLAND DOES NOT SUPPORT A SUBSTITUTION
OF PARTIES HERE

Verizon Maryland neither authorizes nor supports a substitution ofparties

.here. First, in that case the state conmrissione~s;hadalready been joined by

plaintiff. rd. at 122 S.Ct. 1757. The propriety ofreview under Ex parte Young was

raised by the parties, decided by the 4 lb Circuit, and Presen.ted to the Supreme "

Court by the plaintiff on certiorari. Iti Second, the only claim brought jn Verizo~

Maryland was a single allegation of a vio]atio~ of federal law which was clearly

reviewabl~under Ex parte Young. Id. at 1758. No prejudice could possibly occur

to plaintiffwhere the Court ~en provided an i.ndisputable avenue ofreview upon

the claim presented. 'Third~ state co~1 review was in any event availa~le-indeedl

plaintiffhad already been to state court. ld. at .1757. Fourth, the Supreme Court's

review was discretionary; it need not have accepted reY~ew at all, ~d"could have

dismissed it as ilnprovidently granted, as it did in the companion case ofMathias v

17
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WorldCom TechnolC?eJes, Inc_,~ U.S.~ 122 S.Ct. 1780, 152 L.Ed. 2d 911

Nevertheless, in any event Verizon Maryland is a fundamentally different

case from this one. It did not concetn review ofany action ofa state commission

in arbitrating an interconnection agreement at all, but ofa later adjudicatory
, ' .

decision construing federal law. See £::.g. id. at 1762-63 (Justices Souter~ Ginsberg,

and Breyer, concurring). While Vernon Maryland surely stands for the

availability of Ex parte Y OUl:lg relief under the Ac~ it simply has nothing at all to

say about the adequacy ofEx parte Young as a substitute for statutOry review of an

arbitrated interconnection agreement.

ACS is equally unaware ofother authority which supports a. proposed
j-"', '.-

substitution of-parties here_ No court ofwbich ACS is aware has held that review

of an interconnection agreement under Ex parte Y04P.g is commensurate with

review against a state connnission under the statute. None of the four United

States Circuit Courts of Appeal wbjch have found both. a waiver of immunity .under

the statute and a cause of action under Ex parte Young have concluded that rulin.g

upon th~ latter rendered moot any need for a ruling on immunity. 8 ACS' claimS

8 See Mel Telecommunication Corp. ·v_ Bel] .Atlantic-Pennsylvani'b 271 F. 3d 491
(3n1 Cir. 2001); AT&T Communications v. Bel1soutb Telecommunications> Inc.,
238 F.3d 636 (stll Cit. 2001); Mel Telecom Corp. v. illinois Bell Tel Co., 222

, (Cont:iJ:Iw:d)
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against the RCA .are not moot, and could not be unless, once agaiT.l., this Court were

to determine as a matter·oflawthat ACS' rights against the commissioners and

'GCl are commensUJ:"ate as a matter of law with its rights of review under the statute

against the RCA.

Not least~ ACS is aware ofno basis for any diminution ofACS' stattitory

i_ rights of review Congress has established. The power which Congress

I conditionaUy delegated to state coII1IDissions ~o approve interc~nnection.

agreements is very broad indeed, inoluding the compulsory arbitration, cOnlpulsory

imposition of agreements) and a forced sharing ofproperty and services ¥lith

competitors. See 47 U.S.C. 252..Congress preclud~d state court jurisdiction to

review such state commission actions. Id. at 252(e)(4). Where a state COlImllSS10l1

has chosen to accept and act upon such authority-and, in ACS' view, thereby

waived its sovereign immunity-ACS is entitled to th~ ''Revie~ofstate

comJni~sionactions'~ ~ federal court which Conwess intende~ and ~hi~h due.

process requires.

F3d 323 (7T1l Crr..2000), cert. denied 531 U-S. 1132, 121 S,Ct. 896, 148 L.Ed.2d
802 (2001); Mel Telecommunications Corn. y. Public Service Comnlission of
UtalL ot aI., 216 F.3d 929 (1 Oeb Cir~ 2000).
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IV. THIS COURT SHOULD NOT .ORDER A SUBSTITUTION OF
PARTIES UNLESS ACS IS FULLY PROTECTED

,For the reasons set forth above, ACS' rights will be limited'by a substitution

,ofthe commissioners under Ex parte Young for the RCA itself· Whether such

limitations can be overcome by a statutory action against GC;I is at best ·lJIlcertain.

ACS will in any event be substantially prejudiced by haVing to litigate contentions

from the other parties that review and relief which would be ':lvailable against the
. I .

RCA under § 252(e)(6) is not available against the commissioners or Gel ACS

respectfully submits that this C"urt should not order a substitution ofparties ~ess

this prejudice can be ·prevented.

One way to do so is for this Court to nile> as a matter of1.aw~ that ACS is

entitled to the same rights ofreview and reliefaga:inst Gel and the commissioners

,-
which it would otherwise have in the action which ACS has in fact brought Such.

. . ' .
a ruling would at once conclusively establish ACS' rights and prevent a new round

of litigation in the distri~t court, and this Court, over whether the scope ofreview

'and reliefU11der the proposed substitution is, in fact, the same. If such a iuling is

not possible, then ACS' respectfully submits that may be taken as a strong

indication that ACS in fact faces substan.tial prejudice.

In the altemative, however, as a condition for the proposed substi1:U:tioIJ. this

Court can and should invite the State and Gel to agree, as a binding, stipulated
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resolution oftbis appeal, thal: ACS' rights of review agaiOst Gel under § 252(e)(6)

and against the .commissioners under Ex parte Young ar~ exactly co~ensurateas

a matterof law with the review against the RCA. wbich ACS is being asked to give

up. Soliciting such a stipulation is n~ only perfectly fair~ but avoids any question

ofwhether the Court could otherwise properly order a substimtlo,n here..

This Court ~ould then quickly find out where t~e other parties really stand

If the State seeks only to protect its "dignitary interest," and ·not to limit ACS 1

rights 'to review and relief, it should agree. IfOCI does not plan to advance
I .

. .

contentions that ACS'.. claims must be'limited in the absence of the RCA itself as a

party, it too should agree. lfthe other parties do not agree, tbeir rC?'fusal will speak

'- for itself.

CONCLUSION

For the reasons stated above, ACS respectfully submits that this Court

should not ord.er the proposed SU?stitution ofparti.e~ unless it holds, as matter of

." .

law; that ACS' rights ofreview and relief vvill. be exactly commensurate in the' .

subsequ~nt proceedings agains,t:tb.e commissioners and Gel, or UDless the oth.er

parties 31'e prepared to so stipulate in-order to resolve this appeal.
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Respectfully submitted this 15th day ofOctober, 2002;

PATTON BOGGS LLP

Kevin D. Callahatl
ABA # 841.1103·
Michael A.Grisham
ABA # 9411104
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