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PE'I'I'L'ION FOR RULE MAKING 

< I <  I iml  H Smith. liccnsw o f  Staiioii KMAK(FM),  Orange Cove, California, hereby 

l~ci,iItx!i~ I ir n i le  making to downgrade the t~..M Station KNCS Class B Channcl 261, Coalinza. 

: i h f , , I - i ! i : t  FM Table of  Allolmcnts. 17 <'.F R .  $73.202(b), to its original Class A status. The 

t i t w  m:lud~~ of ('h;innel 261 h n i  a Class B 10 ii  Class A allotment would permit first-adjacent 

i t ; # i i t m  K\:lr\K t,? increase its POMCI tu ii r ? i I I  six-kilowatt Class A operation on Channel 262 and 

I!ICICI.L 1pi:i-niit KLlAK to sen e 21 substan~ial nuinbcr ofadditional people in llie Orange Covc 

c w ! n  ~ I I I  .' ;ind surrounding area 

'OanncI '(11 A was assigned to Coalinga, California, as its f irst FM service on April 29, 

p).\i >_ci: 5 0  F.R. 12543 (M;trch 20.  1985). Station KNCS was issued a construction pci-init in 

i*b7 io I h I t l  a C1;iss A lacility (b-ilc No. BPH-850709MT).  Subsequently, on April 10, 1096, the 

t UI i ~ ~ i l ~ ; s w i n  nloclhficd that coiistrtiction periilit by substituting Channel 2618 for Channel 261 A 

( F ~ i i , :  > G I  

~ W I I  . IS It'Ocrohcr 17, 2000, thc Class B ('oalinga facilityhad not been bui l t , '  

~ \ #  ( '  l k  kwernber  17, 1900. /tI/&mu/ Oh~cc~ iow to the KNGS liccnse application (File No. 
f \ l - !  I -  1)OcJilS04K.I ); thc Deceinbcr 29. I999 .Ciipp/emcwl 10 fnformul Ohjectiot!; the December 
1 i, ' ( 1  11,' / ? c . p / ~ .  and the Dcceinbcr 5 ,  1-000 ( ' o w p h j n ~ ,  all tiled by Mr. Smith (together the "Smith 
t ' I e J i  15s ) In tl lc Pleadings. MI-. Sniilh demonstrated that dcspite the August 4, 1909, filing o f  

HMPH-9402 I71B). Hoaeccr. u v e r  I5 years after issuance of the initial construction 

(conlinued ...) 



' 1 1  f JL ! c ~ h c ~ ~  1999. in its Menioranduni Opinion and Order in Docket No. 98-43 ("October 1999 

i b ~ c i ~ ~  . i i ie  C'oniinission rcquirecl that conslruction permits that had been oulstanding for an 

~.WI.LILLI ;xriocl of lime and had not hceti iniplcinented pursuant to their authori7,ed 

..I>, s ~ i . i t a ~ i o r i s  wol i l i l  automatically expirc by operation of law, as o fada te  defined in that 

1, l i k : c :  

; I < :  .:I l h ! .  hy i l i c  rcqiiirzd dcadliiie. tlic  lass B pemiit automatically cxpired per thc 

t <,:ni!7i.s\oii's Octohci- 10W Order 

fix ' iuse~ JS demonwatzd iii tlic Smith Pleadings, thc Coalinga Class B facility was 

l-l~iert,liwc, the channcl i n t i s t  he cnnsitlcrcd vacant and there cannot legally hc any current 

~ 2 1 '  i i  i' i<i ihc coniniunity of('oalinga 011 C'lianiiel 261 B. Accordingly, Mr .  Smith is requesting 

iiiia l i i c  i'oinmission downgradc Ihc C'oalinga allotincnr from Class B to its original Class A 

1-11: ('omniission previously tcluntl that a similar requcst served the public interest. Wesl 

!?rt, / ! . i<; t C W I I O ~ ! ,  16 N ' C  Rcd 12007 (A l loc .  Branch 2001). In that case, the West Rutland 

~ ' ~ ? ~ l l l l l l 1 e d )  

11 ,  c i i s i  applicatioii, cvcn :IS ol'Octoher 17. 2000, no towcr had actually been built at the site 

( iri:;iiiaIly, thc Cominissioii established Fchruary 16, 1999 as its automatic forfeiture deadline 
,in(: I\ it11 [lie specilications idcntiticd in the ('oalinga Class B construction permit. 

1;iI ;ti:I, I(->ng-stariding construciion 1~criiiits. .See the Commission's Novcmbcr 25, 1998 Rrporl 
( ' i f , ,  ( .)(/e, ill Docket No. 98-43, 13 FCC Rcd 23056, 23091-92 (1998). In its October 1999 
 OF,,^,^. 4 FC'C' Rcd 17.525. 17536 (1999,. thc Comniissio~~ added an additional year which 
t,\lLmalcJ !!IC autoinatic forfeiture deadline t u  December 21, 2000. Either by that datc or the 
t,ypr::ii,w datc ol'the constructioii pemiit. n,hichever was later, the station had to hc opcrational 
~ ~ ~ i i w . i i i ~  ill its coiislruction pemiil with an application for covering liccnsc on file. See 14 FCC 
I.!c,. :I ~ 7 - 2 0 .  Othemisc, thc pemiit aiitninalically forfeited. I d .  In this case, the Coalinga 
('I;l,s B iixiisiriiction permit expircd on August 4, 1999. Although the pernlittee tiled a covering 
IICCID,: ~ip~ilica~ioii on tha t  dale. ihat applicaLioii was inadequatc hecause its represenlations that 
S u i i o i i  KNGS W;IS constructed as a Class B facility were totally fabricated, as shown by Mr. 

line .I'itlim W ~ I S  operating ptirsuant to its construction permit. Therefore, as of December 21, 
2 0 ( 1 , 1 .  I I K  1 'oalinga constructinn pcmiil fni- the Class B station automatically expired by 

: > l i i . r l i  5 Plcadiiigs. By the Dcccrnber 21, 20110 deadline, there was still no further evidence that 

~ ' J W . d l I ~ ~ l l  ' , , t-la\v. 



:XI'II i t x  ihetitiolul for and was granted an upgrade through a rulemaking proceeding, but the 

! t i i i ~ l L  ti!cniin: application wiis dismissed and never rc-filed. In addition, the underlying 

' ( 1 8  S I '  ii:Ii.)n perniit had hcen declarcd foi.felt. Subsequently, the licensee of another station 

~ ~ I ;  tnctease power requested il downgrade of the West Rutland channel to i ts  original 

i '1L.s \ \ t d i i s  / r l .  Tlic ConlmissIoI1 coi-i.ectly found there that there was no public interest 

i ' , c ~ . i t t ~ . ~ i i  Ihi rctaining the Class ('3 channel at Wcst Rutland, but rathcr that the public interest 

' . \o4i I ( !  !IC .c.t-\,ed I)y allowing anothet stalion lo improve its facilities. 

I~ . s~c i t t i a l l y  the same circumslanccs %ire present, and the same logic applies in the instant 

8 a\, : .  t~ ic is~ .  Ihc pcrmittee rcquestcd and \vas yranted a n  upgrade o f  h i s  construction pennit 

: I i w L i . ! I ~ :  ;III application, bui tic has ncvci-  constructed the facilities authorized h y  h i s  modified 

c o i i s i ~ u ~ ~ i i ~ ~ i i  perniit. Accordingly. thc construction permit must be declared forfeit, and there i s  

:;o !ILI~IIIC ;ti lL' i.esI.it isti~cation for retaining the higher class channel at Coalinga. Rather, just as 

i : i  V I  k i ~ ~ / ~ ~ / / d ,  h e  puhlic intcrcst wxi ld hc best served by downgrading the Coalinga channel 

iii i i l IKhIAK may improve i ts  facilities. 

,.,I m t  ot'L1iis request \soultl improve service to the coininunities of Orange Cove and 

, ,  I 
(. ~ ~ . ! I I ~ I ~ ; I .  dL~allfnrnia, by allowing iin increase in service to the public in those areas. When the 

'blc8li.i I ~ i t l - e a ~ t  deletes Channcl 26 I B and reinstates the original Coalinga Channcl 261A 

; i I I ~ ~ \ i i l e ~ i t .  Mr. Sniith w i l l  request authori/aiion 10 increase thc power for K M A K t o  a ful l  six- 

L . I I < ~ L \  11; ( laas 4 operation. 111 addition, upon the  Commission declaration that the Coalinga 

I iiCi I I I ~ :  I \  \ac,int and upon the opening n f d  til ing window for that channel, Mr Smlth intends to 

bllil:ll:i . [ I T  ipplication for a conslrucIiori perniit Tor the Coalinga channel. Mr. Smith will 

c o l i  ,tintc I .:tic1 (>perate h i s  ful l  Class A faci l i t ics as soon as he i s  authorized. The operation o f  the 

3 



I I:!,, 3 si;ittoii a i  Coalinga.' coupled wi th  i l ie operation of a ful l  six-kilowatt Class A station i n  

< ) I .  11::~ ( "YC. wi l l  result iti the provision o fserv icc  to over 25,000 people.' 

t~';,, 1!1c fot-e~:oing reamis, Mi.. Smith requests that the Mcdia Bureau grant this Petition. 

Respectfully submitted. 

RICHARD B. SMITH 

' /  / ,, 

Anne Goodwin Crump 
Jennifer Wagner 

His Counscl 

I l zc ,~ i t sc  [lie Coalinga Class B station liiis ncvcr been built, the Coalinga permittee has failed lo  
111.c.'. I( i: I,' danc. thc public scwcc  benelih mlicipated iii the Commission's original proceeding 
1 1  ,i l r c ; ! t ~  Ihc C'oslinga station. S w  In  the Matter o f  Amendment o f  Section 73.202(b), Table of 
,'i I I I I I I ,  it  II I :~. F M B toadcast Stat i o r i s  (C'oa I i nga. Cali Tom i a), Nolice of Proposed Kulenzaking 
(l<i,ist!sd \fay 6, 1088), 3 F('C Rcd 2567; Iri the Matter of Amendment of Section 73.202(b), 
1 a l l  c .'I .Allotinenls, FM Broadcast Stations (Coalinga, California), Report ilnd Order (Released 
h l a i c i ~  >.  YCiO). 4 VCC Rct l  ? I  71 (thc "March I989 Repori crr~dOrtler"). 

'.cc t l ic ~'cininiission's March 1980 Report and Order, 
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C'ERTIFLCATE OF SERVICE 

i. i ~ a i l a  hl. Whitlock. a sccrelary with the law limi of  Fletcher, Heald & Hildreth, P.L.C., 
i l c ~ i i ~  :cit ify that on this 10"' day o f  October. 2002, I sent copies of the foregoing Petition for 
l<ti,c I laL8i ig to he delivered. v i a  linited Stales Postal Service, or as otherwisc indicated, to the 
',t ) l i ,  r>'. i;ip individuals: 

W .  Keniielh Fcrree, lisq.* 
BuTeatl Cliicf 
Media Bureau 
345 12"' Srlvxl. S.\Y. 
Rooin 3C'-74(J 
Washitigton, L1.C 20554 

Mr. Iolin Karousos* 
Assistant Division Cliicf 
Audio Division 
Media Bureau 
Rooin ! -2h6  
445 12"' Strcet. S W  
Washinpton. D C 20554 

Mr.  Robert IHayne* 
Mcdia Bureau 
IFedernl Communications Coinmission 
445 12"' Street. S.W. 
Room 3-A262 
Washington. D.C. 20554 

Williani 1.. ZaLiila. Esquire 
I2550 Brookhurst Strcct 
Garden Grove, Califoinia 92640 

Carla M. Whitlock 
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