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Petition for Rulemaking
Coalinga, California

Wchard B, Smith, Ticensee ol Station KMAK(FM) in Orange Cove, Californta, hereby
tics a orrainal and four copies ol a Petition lor Rulemaking o downgrade the FM Station
KNGS Class B Channcl 261, Coalinga, California, to its original Class A slatus. The downgrade
wated purmat first-adjacent stalion KMAK to increase its power and serve a substantial number
o1 acdhionad people m its community and the surrounding area.

Plecse date-stamp the enclosed confirmation copy of the Petition for Rulemaking and

reine s vath the courler.

oy questions should arise conceming this matter, please contact the undersigned.

o W bcenneth Ferree, Bsy. (weenc))

Vi dohn Karousos (w/enc.)

Vir Robert Hayne (w/enc.)
Witliam |, Zawila, Lsq (w/enc )
Vi ichard B Smith (wienc))

Sincerely.
! . .:—/’ '. iy
Jennifer Wagrres
Counsel for Riehard B. Smith
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Anendment of Seetton 73.202(by,

Vabilc ol Alloiments,

A Rrcadeast Stattons,

(Coatmea Cahifornia)

MM Docket No.
RM-

g

Vo Jhaet, Media Burcau

PETITION FOR RULE MAKING

Richuard B Smith, licensee of Staion KMAK{FM), Orange Cove, California, hereby
patiicns fr rule making to downgrade the FM Statton KNGS Class B Channel 261, Coalinga,
Cabfornia FM Table of Alloiments, 47 C.F R, §73.202(b), to its original Class A status. The
dosnzrade of Channel 261 from a Class B 10 a Class A allotment would permit first-adjacent
Staien KMAK to increase its power to a full six-kilowatt Class A operation on Channel 262 and
mcrel v permit KMAK (o serve a substantial number of additional people in the Orange Cove
coruniy and surroundimyg area.

Channel 201A was assigned to Coalinga, California, as its first FM service on April 29,
NS See SO F.R. 12543 (March 29, 1985). Station KNGS was issued a construction permit in
f9x7 0 build a Class A facility (File No. BPH-850709MT). Subsequently, on April 19, 1996, the
Corimission modified that construction pernit by substituting Channel 261B for Channel 201 A
(Fiic Ne. BMPH-9402171B). However, over |5 years after issuance of the nitial construction
pertne s of October 17, 2000, the Class B Coalinga factlity had not been built.'

" See he November 17, 1999 infornial Objection 1o the KNGS license application (File No.
BLU- 92990804K)); the December 29, 1999 Supplement o Informal Objection; the December
L3, 1000 Rephv and the December 5, 2000 Complaing, all filed by Mr. Smith {(together the “Smith

Pleadimgs. ) In the Pleadings, Mr. Smith demonstrated that despite the August 4, 1999, filing of
{continued...)



nocteber 1999 1nits Memorandum Opimon and Order in Docket No. 98-43 (“October 1999
Oder e Commission required that construction permits that had been outstanding for an
sxiensded period of time and had not been implemented pursuant to their authorized
~pecications would automatically expire by operation of law, as of a date defined in that
Dhdcr - Because. as demonstrated in the Smuth Plcadings, the Coalinga Class B facility was
et bl by the required deadline, the Class B permit automatically expired per the
Comtusson’s October 1999 Order.

I'herctore, the channel must be considered vacant and there cannot legally be any current
sett e o the community of Coalinga on Channel 261B. Accordingly, Mr. Smith is requesting
e the Comnussion downgrade the Coalinga allotment from Class B to its original Class A
sldhets

I'he Commission previously tound that a similar request served the public interest. West

Endiandg Yermont, 16 FCC Red 12007 (Alloc. Branch 2001). In that case, the West Rutland

confinved)
o heense apphication, even as of October 17, 2000, no tower had actually been built at the site
anc with the specilications identified in the Coalinga Class B construction permit.

Ortaliy, the Commission established February 16, 1999 as 1ts automatic forfeiture deadline
for such long-standing construction permits. See the Commission’s November 25, 1998 Report
et Crdder in Docket No. 98-43, 13 FCC Red 23056, 23091-92 (1998). In its October 1999
(driier. 4 FCC Red 17525, 17536 (1999). the Comnussion added an additional year which
extended the automatic forfeiture deadlime to December 21, 2000. Either by that date or the
cxpiration date of the construction permit, whichever was later, the station had to be operational
pursuanl to its construction permit with an application for covering license on file. See 14 FCC
[led o 17226, Otherwise, the permit automatically forfeited. 7d. In this case, the Coalinga
liss B construchion permit expired on August 4, 1999, Although the permittee filed a covering
License application on that date, that application was inadequate because its representations that
Stution KNGS was constructed as a Class B facility were totally fabricated, as shown by Mr.
siith's Pleadings. By the December 21, 2000 deadline, there was still no further evidence that
the station was operaling pursuant to its construction permit. Therefore, as of December 21,

S0, the Coalmga construction permit for the Class B station automatically expired by
operalion of law.
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perritee petittoned for and was granted an upgrade through a rulemaking proceeding, but the
‘myrlementing application was dismissed and never re-filed. In addition, the underlying
cocstouchion permit had been declared forfeit, Subsequently, the licensee of another station

s e ierease power requested a downgrade of the West Rutland channel to its original
Cloass A status - £ The Commission correctly found there thal there was no public interest
dustitication for retaining the Class C3 channel at West Rutland, but rather that the public interest
woild be served by allowing another station to improve its facilities.

lzssentially the same circumstances are present, and the same logic applies in the instant
vase. Here, the permittee requested and was granted an upgrade of his construction permit
throuzl an application, but he has never constructed the facilities authorized by his modified
construstion permiut. Accordingly. the construction permit must be declared forfeit, and there is
o public interest justification for retaining the higher class channel at Coalinga. Rather, just as
iy tVesr Rirtland, the public interest would be best served by downgrading the Coalinga channcl
<0 thal KNMAK may improve tts facilitics.
warant of this request would improve service to the communities of Orange Cove and

Coniinea. Cahfornia, by allowing an increase in service to the public in those areas. When the
Mo Bureau deletes Channel 261 B and reinstates the original Coalinga Channcl 261 A
alloiment. Mr. Smith will request authorization 1o increasc the power for KMAK to a full six-
kilow s Class A operation. In addition, upon the Commission declaration that the Coalinga
chasinet 1s vacant and upon the opening of a filing window for that channel, Mr. Smuth intends to
submit . application for a construction permit for the Coalinga channel. Mr. Smith will

coristructind operate his full Class A facilitics as soon as he is authorized. The operation of the
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¢ hiss 3 station at Coalinga,’ coupled with the operation of a full six-kilowatt Class A station in
Orenge Cove, will result in the provision of service to over 25,000 people.?
Forthe foregoing reasons, Mr. Smith requests that the Media Bureau grant this Petition.
Respecttully submitted,
RICHARD B. SMITH
by e L
Vincen‘l ). Curiid, Ir.

Anne Goodwin Crump
Jennifer Wagner

His Counscl

VIVTUHER, HEALD & HILDRETH, P.1.C,
;3 Norti 177 Street. 11 Floor

Arfnglon. VA 22209

(TR 20400

O)ciokrger i 2002

3ccause the Coalinga Class B station has never been built, the Coalinga permittee has failed to
prosce e date, the public service benelits anticipated in the Commission’s original proceeding
o lecate the Coalinga station. See In the Matter of Amendment of Section 73.202(b), Table of
Allotmenis, FM Broadcast Stations (Coalinga. California), Notice of Proposed Rulemaking
(Reteased May 6, 1988), 3 FCC Red 2567; In the Matter of Amendment of Section 73.202(b),
Vabee o Allotments, FM Broadcast Stations (Coalinga, California), Report and Order (Released
Marck 5 1IR9). 4 FCC Red 2171 (the “March 1989 Report and Order™).

¢ the Commission’s March 1989 Report and Order, supra.
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CERTIFICATE OF SERVICE

b Carla M. Whatlock. a secretary with the law firm of Fletcher, Heald & Hildreth, P.L.C.,
hereby certify that on this 10" day of October, 2002, | sent copies of the foregoing Petition for
Ruie Making to be delivered, via Umited States Postal Service, or as otherwise indicated, to the
b nubividuals:

W. Kenneth Ferree, Fsq. ®
Bureau Chief

Media Bureau

445 12" Streel, S.W.
Room 3('-740
Washington, D.C 20554

My, lohn Kuarousos*®
Assistant Division Chicf
Audio Division

Media Bureau

Room A-266

445 12" Sircel. SW
Washington, D.C. 20554

Mr. Robert Hayne™

Media Burcau

Federal Communications Commission
445 12" Street, S.W.

Room 3-A262

Washington. D.C. 20554

William L. Zawila. Esquire

12550 Brookhurst Street
Garden Grove, California 92640

Carla M. Whitlock

*By Miessenger



