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crember 23, 20020 ("Omnibus_ NPRM") .

Summary and Intxoduction

The Minority Media and Telecommunications Council ("MMTC'") and

tatioral Association of Black Owned Broadcasters ("NABROR™)

rfusly reguest rhe CZommission to grant the following

Extend the comment and reply comment periods in the
emnibus NPrRM 2/ as follows:

Commentg: 120 days rather than §0 davs
Repl mm 5 : rather n

Reverse language, buried in a footnote, that purported to
change iongstanding precedent that holds that the
attriburicon rules are inextricably related to substantive
ownership rules; and expressly reguest comment on the
attribution rules;

3 Affirm that minority ownership i1s a central interest in
this or any structural ownership proceeding; and stop
insisting that commenters debate whether minority
ownership 1s important —-- an issue the D.C. Circuit
decided 27 years ago and one that 1s no longer a subiject
2>f reascnable debate; and

q Include in the record of this docket the five
broadcast-related research studies released in 2000
pursuant to Section 257 of the Telecommunications Act,
and seek comment on these studies.

Imese steps will produce a superior factual record, reduce

cvantlially the likelihood of judicial dissatisfaction, and go a

"he views expressed in chis Motion are the institutional views

MMTC and NABCOB, and do not necessarily reflect the
dual views of each of their respective officers, directors,

SrS Qr members.

Review of the Commission's Broadcast Ownership Rules and Qther

Rules Adopted Pursvant teo Section 202 of fhe
NPRM), FCC 02-249 {(released
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way toward ensuring an eguitable outcome that protects the
can veople from undemocratic practices by the most important
Lries 1in the public sphere,

The Time Allowed For Public Comment Is So
S0 Short That It Ensures That The Record

Will Contain Little That Is New Qr (Creative
Yo are not sceking 120 and 60 day comment and reply comment
St the hope c©f getting a few extra weeks of additional

wWie really mean, urgently, that we need 1t.

Tre Omnibus NPRM vontains 179 specific guestions commenters

<pocted to arswer. {ommenters are asked to conduct
rencent research to answer these questions.;/ While many of
Jquestions are guite welcome, 4/ several key questions germane

> proceeding arc not asked 1n the Omnibus NPRM, and must

e se ralsed and developed by commenters like ourselves .2/

Id, <t 14 92 ("[w]e welcome the submission of any relevant
ampirical studies for guantifying benefits and harms, as well
mment s based on well-established economic theory and empirical
e Tr that regard, we are especially interested in

ing comments that pirovide not only the thecretical

ccations for adoptirng a particular regulatory framework, but
ampirical data on the effect that competition and

Lodat ior in the media industry have on ocur policy geoals.™)

ThoS o

L

wWe note with approval that the Commission has acknowledged the
casue of minoricty ownership. Id. at 19 950 and ns. 122-123.
s oa vast 1mprovement on the notice of proposed rulemaking in
sral radic ownership proceeding, which did not even contain

~nrds "minority ownership." See Multiple Qwnership of Radic

Poaucast Stations in Local Markets (NPRM), 16 FCC Recd 19861 (2001

1. Rodio Ownership NPRM"). However, as we discuss herein, the
LaZ NEIM 1s unfaithful to the Commission's historic regard for
Shy cwnership, and its treatment of the minority ownership

i1 ensure —ha!t if the parties establish a need for

chenzive review of this issue, such review will be impossible
e the proceeding will e over by then. See pp. $-13 infra.

Wl

ol fhamgle, “he Qmnibus NPRM does not seek comment on the
rpact of additional media (and especially cross-media)
roests oon the attribution rules. See pp. 6-9 infra.
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The ~oordinator of tne twelve FCC studies in the record of

raczeding certainly did a yeoman's Jjob. He has stated with

rancor that "[wie have not yet begun to understand the

zatiorns [of rhe studies]....People who feel the outcomes are

rals or blased shou.d supply with better, more compelling

ST 74 But in sixty aays?

are not without hesitation in seeking additional time.

minority radio ownership in danger and minority television

A

tio oAt risk of collapsing entirely, we do not want to delay

ciet that could rescue minority broadcasters from the adverse

guences of the 1396 Telecommunications Act and the rules

cmoenting 1t

MMTC and NABGB each iatend to file useful, thorough and well

nesd comments . Ana the plain fact is that if we worked eighty

\
i

oy oweek every week four sixty days on nothing else but this

cding, we would not ke able to write thorough comments. In

dave, not only would we be unable to conduct any empirical

coh, we would be unable even to get any research funded or

vl We cannot digest, much less answer, 179 guestions in

JiLen, extensions of time to file comments have the effect of

irg the issuance of orcers which attain finality. In this

4n extension of time is likely to accelerate finality,
TIze 1egsons,

sill McConnell, "Critics: FCC stacks dereg deck, "

Sreadcasting & Cable, October 7, 2002.
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Firgh, poor factual reczords lead to poor rules, which lead to

Cuds and vacaturs. Indeed, the Commission finds itself in the
"hkat _ed to the Qmnibus NPRM because it did not have good

o evidence to support seome of its longstanding regulations.

second, short comnent periods kring out the worst in

crbters. With the c¢lock staring at them, most parties can do

mwore than preserve thelr traditional positions by rehashing
rogt hard 1:ne views.

Third, short turnarceund times deprive the parties of any

“ring room for vre contemplation and mutual consultations that

arrow the issues and generate creative solutions to seemingly

crab.e problems. L/

i

wen if longoer puplic comment periods wind up lengthening this

~eding slightly, the Republic will ncot fall. No national

rrency reqguires the Commission to adopt new rules immediately.

Sarttermore, better comments mean pbetter rules. Just as the

‘ture pirth of a child =eldom contributes tc the child's

guont development, the premature birth of these rules is

~lu o bring aboul a robust and healthy mass media
simer k. The stakes are simply too great to rush to Jjudgment.

Tor our part, we would like to invite the major stakeholders
© convene ol neutral ground in the next several weeks to

©se (@) what ‘ssues we can all agree upon; (k) what research

~=x we should jolintly sponscer in order Lo conserve rescurces,;
+21 whether there are any ways in which relaxations to any of

o

-

iles can be designed in a manner that will lead to more
ity cwnerghip.  However, faced with a sixty day time limit, we
realistically organize any such dialogue.
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Dhove oime fuases tend Lo enhance the huge firepower and

ree sdvantages neld by the largest companies and the largest

Forced to the wall, the networks, the large
zper puplishers, the lsvge cable companies and the large

]

crogroups can marshail the resources to file meaningful

s, MMTC, HNABOB, ana organizations representing listeners

ewers can't do that, nowever. For example, in the radio

n

nip proceed:-ng, MMTC and NABOB each filed very extensive

ceonns; MMTC sciually fllod the most extensive comments 1n the

eedina . Yet that proceading involved only one-sixth the scope

{5 proceeding, and we had exactly the same number cof days 1in
v iile our comments 25 the number of days proposed in the

5 NPRM. Here, we are faced with six times as much work and

ne standards used to analyze each set of
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standards used to analyze the other

L
=
o
[
E
o)
=
[
-
g
rr

o

a7 rules.  Rzking for 'wice as much time to do more than six
as much work 1s not unreasonable,

we take the Commission at its word that it has not prejudged

ssuen and 1s not simply going through the motions of seeking

.~ romment .  Yet the paradigms and basic assumptions underlying

riles have Wbeen in effect for two generations or more, and

b !

sicering them will take some contemplation and thorough

Pes s 'ne Commission Ltself required over six months to cobble

Ty

SEsues together In e notice of proposed rulemaking., We are

cceking nearly as much time as the agency itself required.

Crothese reasons, the Commission should extend the comment

comment dates to 120 and 60 days, respectively.
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The Commission Should Correct The Qmpibus NPRM's
Astonishing Footnote 13, Which Contradicts The
FCC's Longstanding Recognition That The Ownership

And Attributiop Rules Are Inextricably Linked

vz preceeding aimed at ensuring that one industry does not

R 4

ate another, and that one company does not dominate others,

“o could be meore germare than the attribution rules. Yet to

refound surprise, the Qmpnibus NPRM does not seek comment on

coterrelaticonships between additional media and cross-media

==13 and the stancaards used to determine when one company
noes ancther one.  Specifically, the Cmnibus NPRM states that
tricution riles "do not themselves prohibit or restrict

ip »f interests in any entity, but rather determine what

- shilg

=l 3 sre coqgnizable under those ownership rules...{the

seticn lewvell is not rvelated tc any changes in competitive
.r:i/

"his gronouncament -- bhuried in a footncocte -- is a 180 degree

~~tace on ane of the most fundamental principles of modern

Lral ownership regulat.on, The Commission has long regarded

sotripation rules as 1nextricably intertwined with the

. . 0/ B . . . .
Capclve ownership rules .2/ Beginning in 1995, the Commission

ee, ¢,g9., At.rl ion of Br le/MD I
‘RsOY, 14 FCC Red 125%%, 12560 91 (1999) (attribution rules

to identify those interests in or relationships to licensees
wrifer on thelr holders a degree of influence or control such
Fe holders have a realistic peotentlial to affect the

wving decisions of liconsees or other core operating

ong. .. The naw attriburion rules we adopt today are

railly related to the rules adopted in our companion local

slon ownership ana national television ownership proceedings.
chnabie and precise definition of what interests should be

Tod In oapplying the multiple ownership rules is a critical

inoassuring that those rules operate to promote the goals
rere cesigned to achiove ')



1.1y reviewed 1ts broadcast ownership and attribution rules in

iwocer 200 Tndeed, some aturibution rules are really substantive
o mahiip rutes, il apd some substantive ownership rules are really
: . ibution rules, 42/
Attribution rules are written by taking account of the degree
flaence ane cCompany Ca&n exercise over ancther company in which
LG5 3 noncontroiling interest. Self-evidently, a company
rotoza by new ownershioc rules to occupy the dominant position in
wicker may have far greater ability and incentive to exercise
influence over other companies; and smaller companies in the
‘'t mav have greater need and incentive to allow themselves to
fluenced by Lhe larger company in order to survive., It
T ows that the continued efficacy of the test used to measure and

Toos=orain attributabhle interests must be reviewed at the same time

See =eview 0! th mmissi ' 1 vernin
Television Br in F ., 10 FCC Rcd 3524 (1995)
evie: I th i LoT i verning Attri ion of
Interests (NPFRM:, 10 FCC Rcd 3606 (199%). Comments in
neonooof o these simultanecusly-issued and crossreferenced proceeding
oo zac o on the same day, April 17, 1995, These rulemaking notices
= issued on the same day as, and crossreferenced with,
les 5 rding Mi ' '
Jowds Facilities (NPRM), 10 FCC Rcd 2788 (1995), but that
seooooeding has dropped by thie wayside. See discussion at pp. 9-13

n
S

Tne FRCOP {equity-debt-p.us) rule, while technically an
attributicn rule, 1s really a substantive ownership rule.

Tne rules governing LMAs, TBAs and JSAs are attribution rules

clothed as substantive ownership rules. It is virtually

woonsible to consider the impact of LMAs, TBAs and JSAs 1n

canention with local or raticnal television and radio ownership

oowlthout considering the conditions under which these interests
“2 ke attributed,
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tne cwnership limits are considered for a possible increased

a7 a highway department must review speed limits, stopping

B

noes, and the placement of traffic signals when automobiles
cuTks become larger and faster. Thus, the time at which the
swilor Ls simultanecusly examining nearly all c¢f the ownership
rrezents as never before an urgent need to harmonize the
~lCh attribution standards.

This proceeding is being undertaken in great measure because

Commission failed to harmenize one set of rules with another,

cralated set of ruleS.l

/

/ It would be ironic and unfortunate

LS}

2 Commission made the very same mistake again by failing to

- 40y rhe attribution rules at the same time as it considers the

rranilp rules.

#inaily, even assuming for the sake of argument that the

isaion could arbitrarily hold attribution standards fixed while

smamines ownership standards, such a course of action would be

. In this proceeding, many of the parties' positions on the

. antlve ownership rules are likely to be polar cpposites.

- guent iy, the Commission needs every measure of flexibility,

zdjustable input, every tool, device and variable available

C4ft a set of rules that proves equitable and sustainable. By

i .1ing attribution standards in the mix, the Commission would

ili

~¢ ils own ability to harmonize the parties' sharply different

ricns,  Thzat is what the Commission did in 1999 when it created

inclalr Broadcast Group, Inc, v, FCC, 284 F.3d 148,

: =165 (D.C. Cir. 2002y, rehearing denied, F.3d
oLz, 2002y ("Sinclaiz'™).



i
e

L]

-9-

G rule, and while Lhat rule is far from perfect, the ability
csider this «<ind of approach may help save the rules in a
>t appeals.

The Commission Should Reaffirm That
Minority Ownership Is Central To

Any Structural Ownership Rulemaking

Last year's radio ownership proceeding notice of proposed

axinzs did not even contain the words "minority ownership.n"l&/

moibus NPRM is & major improvement: the Commission set out in

I in the Omnibus NPRM much of the relevant history of its
swnership pcljcies.li/ The Omnibus NPRM then stated:

noaddition Lo secking to foster [diversity, competition and
seaoism], the Commission has historically used the ownership
des to foster ownership by diverse groups, such as
inorities, women and small businesses. In the context of
nls comprehensive review of our ownership rules, we invite
cmment on whether we should consider such diverse ownership
a goal in this proceeding. If so, how should we

cormodate or seek o foster that goal? In addition, we
iwite comment as to our legal authority to adopt measures Lo
oster that goal. L&/

[ )

=

Oy oy orT
30y

f
Unfortunately, this tanguage 1s unfaithful te the Commission's

vic regard for minor:ity ownership. It asks the public whether

ity ownership shouldd be "a geal" in this proceeding. Such a

ion 15 aklin to the Department of Education, two generations

Séo Lecal Radio Qwnership NPRM, supra. To its credit, though,
che Gureau subsequently invited public comment. See Letter to
Honig from Koy Stewart, Esg., Chief, Mass Media Bureau,

S, 2001 tatrached ag =wxhibit 3 to Comments of MMTC in MM

Mo 01-317 (filed March 19, 2002)).

Lmnious NPRM at 19 ns. 122 and 123,

id. 2t 950 (footnotes omitted) .
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oo 1954, asking whether desegregation should be "a goal® of
“al a.a to education.
Since at least 1975, 1Y has been a closed guestion that that
toy cwnership is & cenlral goal in the Commission's structural
e shlp ruies. iz’ Ncthing has happened over the past two decades
called into guestion whether minority ownership is still a
AL goal of structura! regulation -- much less anything that
oo ire the Commissior to start all over and ask whether
cwnershis even should be "a'" geoal.,
Cortaeinly Adarand happened.lﬁ/ But the fact that reasonable

rie may debate the means by which minority ownership is achieved

e s nob detract from the centrality of the goal itself.

» See Sarrett v, FCC, 513 F.2d 1056, 1063 (D.C. Cir. 1975)
{-eguiring Cemmission to consider minority ownership 1in

"o atior with AM nighttime coverage rules; Clear Channel
‘yoaccasting in the AM Broadcast Band, 78 F.C.C.2d 1345, 1368-69
*30 ), repealed on cther grounds, 102 F.C.C.2d 548, 558 (1984),

ceoon, deried, 4 FCC Rod 5218 (1989) {establishing minority
.napahip as a criterion for acceptance of certain applications for
¢ Zeryvice on the domestic Class I-A clear channels) .

i Adarand Constructors, [nc. v, Pefa, 515 U.S5. 200 (1993)
("Adarand™} . In its footnote citing Adarand, the Commission
vrunately also cites MD/DC/DE Broadcasters Ass'n, v, FCC,
“d 13, rehearing. denied, 253 F.3d 732 (D.C. Cir. 2001}, cexrt

L i, 172 sS.Cct. €20 (2002) and Lutheran Church-Missouri Synod v,
O u&iot ., 3d 344, renearing denied, 154 F.3d 487, rehearing en
eod denied, 154 FL3d 494 (D.C. Cir. 1988). Cmnibus NPRM at 19
. 3. These cases are cited in the Omnibus NPRM as authority for
i ing "comment as to our legal authority to adopt measures to
3 o¢:" minority ownership. Id, at 19 9150. These citations should

o o srfoicken from the Qmaibus NPRM. The MD/DC/DE Br rs and
sulleran Church cases did not call into question the Commission's
= iority” to "adopt measures" to promote minority ownership. The

T tebicn that these cases reach that far is a profound and

©oophained departure from the Commission's positions as expressed
:,lpriofs in those cases in the Court and in its subseguent EEQ

ok dng notices and declsions. We are surprised, to say the

EEN tnat the Commission at least appears to have changed course
ramatically and with such stealth.
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nuprose the record in this proceeding establishes the obvious
mt o minority ownership 1s indeed a central goal of the

coorsbip rules. At that polnt in time —- at the end of the

ediny -- the development of the minority ownership issue would

where the development of the diversity, competition and

igm Lssues stand Lodeay -- at the beginnping of the proceeding.
crmmiesion has already decided that diversity, competition and
izm are central goals, and during this proceeding the public
develop a record showlng how these goals can be achieved. As
iornority ownership, ali the record will show is that it is

oo rcant, and that there are no constitutional impediments to

1o wing this goal. The record will not contain anything
231lng how the goal of mincrity ownership is to be achieved,

S50 nre Commissicon has not asked for comment on that

L/

TR
[Mus, the Commission has placed minority ownership cutside the
top of the proceeding, where it must knock and beg to be let

ven 1f at the conclusion of this proceeding the Commission

udes that minority ownership is a central goal,

I'n contrast to its cursory treatment of minority ownership,
the Ompibus NPRM contains superb and very extensive analyses
f Lie impact of the various rules on diversity (id., at 14-19
ChosU, 27-29 4978-83, 34-35 49102, 43-45 ¥99132-137, and 51-52
-163;, competition (id, at 19-24 9951-68, 289-33 9%84-94, 35-36
croi0h, 45-48 97138-146, and 52-53 9164-167), and localism (id.
CeoAh 969-71, 23 §95-97, 35 9103, 48-49 99147-154 and 53 $168) .
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o tinding wiil occur teo late to lead to changes in the rules,
savgs the proceeding will be over .29/
sappose, for the sake of argument, the Supreme Court were to
¢ i nhat race consclous means are absolutely impermissible.  Such

ne would still allow the Commission to ask parties to help

{eveliop a record on this guestion: what is the likely impact on
oty cwnership of proposed relaxaticons of some of the rules
¢ wxamined in this proceeding? The Commission has asked for
¢ounon o the impact of possible changes in its rules on
“ityv, competition and localism. It has not asked how changes
! ruies would impact minority ownership.

Ve ounfortunate language in Paragraph 50 of the Omnibus NPRM

2~ tave been 2 lapse of judgment. Regrettably, it was not a

oo Tary lapse, but vather it is part of a pattern of Commission
viosaanee of minority ownersnlp. Consider this history:

L "rat is essentially what happened in 1984, when the Commission

1fopted new national radio ownership rules that did not
£ 15ly consider minority ownership. Multiple Ownership of AM,
M oard Television Broadc 5 ion , 100 F.C.C.2d 17 (1984).
‘rinks to the initiative of the late Congressman Mickey Leland, the
~assion added a minority ownership incentive to the rules on

s sideration, Multd W M, M and T vision
crostizast Statiens (Reccpnsideration), 100 F.C.C.2d 74, 294-98 (1384)

Fa "Mickey Leland Rule'", a minority ownership bump-up of two

cons above the number rhat otherwise could be held nationally,
= coly used legliimately by three companies (Ragan Henry's
2 oaomm Naticnal, Bishop Willis' Willis Broadcasting, and Lowell
00 "8 Paxson Communiications) before the underlying naticnal

o

~unip rule was repealed. The Commission's failure Lo address

ety ownership in the instial proceeding ensured that any

voosderation of this issue on reconsideration would be, at best, a
tack-on with little substantive impact.
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. The Commission acopted minority ownership policies in
1878 when there were only 60 mincrity owned stations.
That number hac quintupled by 1995, the year in which
Congress repealed the tax certificate policy.

. Comparative heasrings died with the 1996 Act. No minority
enhancement was built into the auction rules becausz the
Commission had nct performed any Adarand studies.
Further, the Commission decoupled the minority ownership
rulemaking docket from its multiple ownership and
avtributlon dockets -- leaving the minority ownership
docket dormant to this day.

. Pursuarlt to Sectiosn 257, the Commission finished its
Adarang studies and published them in 2000, but did not
propose any new rules based on them. Both before and

afver thelr publication, the Commission promised to
include the studies in a review of its ownership
policies. Yet Etwenty-two months after their publication,

the Adarand studies are gathering dust, and the
Commission has fa.led even to discuss them in the Qmnibusg
MPEM. Sge pp. 13-22 infra.
Tne Jommission should correct the Omnibus NPRM's second-class
rization of minority ownership by changing the language of
‘racvaph 50 so that iInstead of asking "whether we should consider
n o diverse ownership as a goal in this proceeding" the paragraph
state "we caonsider fostering mincrity ownership to be a
wotral o interest in this proceeding.” Finally, the Commissicon
#sk, with respect to e=ach of the six rules covered in this
hoew the rule s likely to impact minority ownership and how
vy rmwnershic is likely to impact the Commission's other

goals of diversliy, competition and localism.

v The Commission Should Place Its Section 257

Studies Ino The Regord Of This Proceeding

ran historic public hearing held December 12, 2000, the
tlosion released five broadcast-related studies in which it
coenired the dmpact of its regulatory policies on minority
©oNup in the broadcasting and wireless industries. These

: cies, and their key findings, were:
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1. When Being Number One Is Not Enough: The Impact
of Advertising Practices On Minority-Owned And
Minority-Formatted Broadcast Stations, Kofi Ofori,
Civil Rights Forum on Communications Policy (1999)
fhis study examined discriminatory advertising practices and
mpe ot orn minorlity cwned and minority formatted broadcasters.
irel flnding was that radio staticns that are successful 1in

ina large minozily audiences still do not attract the

»vo their ratings should earn. Anecdeotal data collected by the

1 oruageested that, in some instances, the media buying process

cfiuenced by stereotyplcal perceptions of minorities,

Laaeticns abont minority disposable income, a desire to control

“io lmage and unlfounded fears of pilferage.gi/

2 Diversity Of Programming In The Broadcast
Spectrum: Is There A Link Between Owner Race Or
Ethnicity And News And Public Affairs Programming?
Christine Bachen, Allen Hammond, Laurie Mason and
Stephanie Craft, Santa Clara University School of
Law (2000)

Tuostudy found that minority owned radio stations alred more
¢ verse programming than did majority owned stations.
by ocwned radio stations were significantly more

The study identified two particularly egregious practices:
i urban/Hispanic dictates" (an advertiser's instructions Lo
sgency to refuse to buy airtime on stations with Black or

wsh formats) and "minority discounts" {(an advertiser's refusal
3y 3s much to reach minority audiences as it would pay to reach
e audiences, cther factcors being eqgual). A followup regression

sie (not parl of the Zommission's Section 257 process),
Ly Targeted Programming:  An Examination Of Its Effect On
¢ ftatoon Advertising Performance, Kofi Ofori (January, 2001;,

b Lhet advertisers paild iess for time on stations owned by
~t:tles (especilally standalone stations), stations having

+

ty formats, and stations targeted to young audiences. These

€ appeared to be a proxy for "no urban/Hispanic dictates" and
iry Jdiscounts. M
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v Lhan majority owned stations to breoadeast programming about
" Issues and live ooverage of government meetings. They were

“ore Likely to Mave a minority format for their music

orammiag. Minortiy owned television stations were significantly

ik ly than theilr majority owned counterparts to have current
related programming and issues relevant to senior citlizens.
“urthermore, radio stations and television stations with more
it1es on their staffs nad more racially diverse programming

conparable scaticons with few minority employees. Owner

venent, ownership structure, and station revenue were not

ictors of oprogramming diversity.

3. Study Of The Broadcast Licensing Process, KPMG LLP
Economic Consulting Services (2000)

This study i1ncluded three parts: (l} History of the Broadcast
sing Process: (2) Utilization Rates, Win Rates, and Disparity

o Sreoadeast Licenscs Awarded by the FCC; and (3} Logistic

Snzlon Models of the Broadcast License Award Process for

ses swarded by the FCC.

The study examined minority broadcast ownership during a

2 when the Commission sometimes awarded credit for minority

C5Nip It concliuded that a dollar of assets in an application

rirority presence was rtreated more favorably than a dollar of

©5 gercerally, while a dollar of liabilities had a more adverse

onotne probability of a win for an application with minority

e Lhnan for an application with lesser minority involvement .
SUMG oalse found that minority participation in comparative

eS8 owas very low relative to minority representation in the
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vonpuiation. The comparative hearing process seemed to have

fed credit for minority participation, as the Commission had

wed . Neonetheless., there was actually a lower overall

bhitity for an application with minority ownership winning a

tsan a nonminority application after contrelling for a

'ty ©f important wvariables. This occurred because minority

cants were less likely to be “"singletons™, i.e,, applications

roosed oy mutually exclusive applicants.

e

The study also concluded that during the time of the

zgaon's policy cof awaraing credit for ownership by women,

wis a2 pesitive and significant relationship between female

3v.p —- both by additicnal numbers of women and by a higher

1aqe 0of femzle ownerstip -- and the probability of license

THis result suggest: that the Commission's policy of

ing wredit for cwnership by women was more effective than the

s5ion's policy of awarding credit for minority ownership.

4. Study Of Access To Capital Markets And Logistic

Regressions For License Awards By Auctions,
William Bradford, University of Washington (2000)

sine regreszaion anaiysis, Dr. Bradford examined the capital

v

cxpaviances of current broadcast license holders with

ro race, cender, the year of application or acquisition,
w5 ocash (Joaw, eguity, and size of firm {full time employees).
LGy Tound thnal mincrity broadcast license holders were less

to ne accepted in their applications for debt financing,

cantrolling for tne effect of the other variables on the

g desision. Minority borrowers paid higher interest rates on

frans, after controlling for the impact of the other
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anles Gender did not seem to affect the interest paid by

e wmcs 22/
Tr. hradford also conciuded that minority status resulted in a
crobapilicty of winning in spectrum auctions. The data showed

12rder has a similar, hbut less pronounced negative impact an
spectrum zuctions,
5 Whcse Spectrum Is It Anyway? Historical Study
Of Market Entry Barriers, Discrimination And
Changes In Broadcast And Wireless Licensing -
1350 To Present, Ivy Planning Group (2000)
"wy Planring Croup interviewed 120 representatives of
reoo, minority and women owned businesses that had attempted
~orosfully or not) to acquire, sell or transfer a license during
oo w2ars 1950 - 2000. The researchers also interviewed 30 key
s el participants, including media brokers, lenders, attorneys,
miimorwv leaders, and FCC officials. The consensus of the
cvicwees was that for minority and women licensees, market
G harriers were evacerbated by the discrimination minorities
7 -smen have faced in the capltal markets, in the advertising
v, .n broadcast indugtry employment, in the broadcast
L+ - transacticnal marketplace, and as a conseguence of various
i osnoard inactions by the Commission and Congress. Further, the
onciuded that market =ntry barriers have been aggravated by

e onforcement. of FCC ERED reagulations, underutilized FCC minority

roevnaive policies, uwse by rnonminority men of minority and female

Z fhese findings bear & close similarity to the Commission's
S8z conclusion that access to capital was the number one
ke entry barriler facing minorities. See Commission Policy
tzucrding the Advancement of Minority Qwnership in Broadcasting,
-l o220 849, 852-53 (1982 .




_18_

its" dJurling the comparallive hearing process, the lifting of the

ricast ownership caps, and minimal small business advocacy

~

¢ the Commission, Congress' repeal of the tax certificate
am, which from 1978 intil its repeal in 1995 provided tax
tives Lo encourage flrms to sell broadcast licenses to
itv owned firms, was regarded by interviewees as a
~asarly severe blow ©0 minorities' ability to acguire
wocast oand cable prope:t;es.ii/
The vy Planning Group concluded that (1) bidding credics
e 1o increase the opportunities for participation in
e32 zuctions by small, minority and women owned businesses
ineffective and unsuccessful; (2) the relaxation of ownership
has significantly decreased the number of small, women and
iy owned businesses in the broadcasting industry; (3) the
I aing participation of zmall, women and minority owned
esges in broadcasting has resulted in diminished community
cce ard diversity of viewpoints, and (4) the Commission had
failed in its role of public trustee of the broadcast and
_ous spectrum by not properly taking into account the effect of
c roagrams on small, minority and women owned businesses.

“heose five studies were conducted pursuant to 47 U.5.C. %257

i3, which establishes a "Naticonal Policy" under which the

-y

r

' s<ion shall promote "diversity of media voices, vigorous

saic competition, technotogical advancement and promotion of

‘e tax cerLificate policy was repealed in Deduction for
lealth Insurance Costs of Self-Employed Individuals, Pub. L.

A=, 82, 108 Stat. 93, 93-94 (1995) Jdcodified at 26 U.S.C.
11995)) .
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! pblic interesc, convenience and necessity.”gﬂ/ Section 2517
rafted with the promoticon of minority ownership in mindg .23/
e importance of sound research in this record has been

rrvesized by the Commission's decision to start the comment clock

v 2 date the Commission released twelve studies concerning its

co=Pip rules.  That fact alone makes it astonishing that nowhere
i 2 55 page, 18l paragraph Cmnibus NPRM are the Commission's

croaacast-related Section 257 studies analyzed.
iv even more astonishing that these studies are not

wased in the QOmnibus NPRM even though the Commission expressly

AU 5 0L %257 (b

Jorgresswoman Carcdiss Collins, a sponsor of Section 257,
stfered this interpretation of the Section:

iWihile we should a2ll look forward to the opportunities
oresented by new, emerging technologies, we cannct disregard
tne lessonsg of the past and the hurdles we still face in
1aking certain that everyone in America benefits equally from
2uUr country's malden voyage into cyberspace. I refer to the
we b l-documented fact that minority and women-owned small
nusinesses contlnue to be extremely underrepresented in the
telecommunications field....Underlying [Section 257] 1is the
srvicus fact that diversity of ownership remains a key toe the
competitiveness of the .3, communications marketplace.

40 omg. Rec. HLI4l at H1176-77 (daily ed. Feb. 1, 1996)
«: i .ement of Rep. Collins) .
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We note that a number of parties have expressed
concern about the fact that greater consclidation of
ownership in broadecasting makes it more difficult for

new entrants —-- parties that own no or only a few mass
Tedia outlets -- to enter this industry. This is
particularly the case for minorities and women who are
underrepresented in broadcasting. We share these
concerns.  The Commission has receognized the

importance of promoting new entry intc the broadcast
tndystry as a means of promoting competition and
ivarsity, Indeed, we have adopted a "new entrant"
bidoing credit as part of our broadcast auction
procedures for these reasons and also to comply with
zur ostatutory mandate to "ensure that small

sinesses, rural telephone companies, and businesses
weiied by menbers of minority groups and women are
silver Che opportunity to participate in the provision

" ospectrum-based services." We will monitor the
ffects of the relarxation of our local TV ownership
iules on new entry.

We are now guided in considering initiatives to
encourage greater minority and women-owned mass media
lrusinesses by a 19%5 Supreme Court decision that held
that any federal program that uses racial or ethnic
criteria as a basis tor decision-making 1is subject to
strict judicial scrutiny....

We are presently conducting studies that we believe
will allow us to address this issue in the context of

our broadcaSt licensirg and ownershlp policies. Upon
Lhe completi f th w1l xamin

s S W 0 K n ni

pdn nd women_tg enter the broadcast industry,
;Mwww
inc r program n n in h r v

»enLALeS thaL w1ll boostgggw entry into the broadcast
wWOme ) and mlnorlt4es L e mass media. 26/

keviow of the Copmission's Rules Ggverning Telewision
2road in R , 14 FCC Red 12903, 12909-10 ¢o13-14

{1999)

chasis gsupplled) ("Teigvisi ing"™) (fns. omitted).
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Afrey the studies were released, the Commission again affirmed
“iwlhile we are concerned about minority ownership, we
s, .inltiatives to enhance minority ownership should await
shaanion of various studles sponsored by the Commission, 41/
sfortunately, the Commission seems to have broken these
s, It has not anncurnced any review of the Section 257
oo, And on top of that, it has now issued an omnibus

~r+akine notice cnat fails even to discuss the Section 257

e 28
mlike some critics of the Omnibus NPRM, we do not cast doubt

integrity of the twelve studies the Commission did place in

~ecord. We know many of the schelars who performed the

tn

, and we assume that thelr research was conducted with

[

vitv and inregrity. Dur objection is only to the omission

te reocord of the other five recent Commission-sponsored

'z Lhat are germane To thilis proceeding.

“roadcasting (Reconsideration), 16 FCC Red 1067, 1078 133

o {fIn. omitted) (reversed in part on other grounds in
Ll ladlrd This ruling came in response to MMTC's petition for

;wideration of Televigion Breadcasting. MMTC predicted that

Hetd hese rules would cut the number of minority cwned television

I~

©i-ns 1im half in three vears. MMTC, Petition for Partial

~sorodideration and Clarification, MM Docket No, 981-1221 (filed

78, 1999), p. 1i. Approximately as MMTC predicted, the
af nlnority owned telsvision stations has declined from 33
5 to 20 today .

o

o

Wi

nress release announcing the studies is cited for the
sinisterial purpose of reciting the existence of the tax

orcate policy.  QOmnibus NPRM at 18 n. 122.
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Many members of the putrlic may not be aware of the five

cast-related Section 257 studies. To help ensure that members

e punlic file comments on these Section 257 studies, we move

inciusion in the rezcrd, and we ask the Commission expressly

wourage all parties o comment on their findings and

cations.

Ziven the supreme importance of the 1issues in this proceeding,

srcourage the Commission to call in all stakeholders for

sive consultstions and, where appropriate, amend or clarify

omnibug NPRM -0 that all concerned will regard it as fair,

Live and complete. fs a first step, the Commission should

a2 rovision and clarif:ication that grants the relief requested
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