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1. INTRODUCTION 

1 .  In this Order, we  consider the application (the “Application”)’ of EchoStar 
Communications Corporation (“EchoStar”), General Motors Corporation (“GM”), and Hughes Electronics 
Corporation (“Hughes”) (collectively, the “Applicants”) for consent to transfer control of various 
Commission authorizations, including direct broadcast satellite (“DBS”)’ and fixed satellite space station 
authorizations, earth station authorizations, and other related authorizations held by their wholly- or  
majority-owned subsidiaries to EchoStar Communications Corporation (“New EchoStar”). The proposed 
transaction involves the split-off of Hughes from GM. followed by the merger of the Hughes and 
EchoStar companies. The proposed merged entity, New EchoStar, would have a new ownership structure 
and would continue to provide D B S  subscription television service under the DirecTV brand name. If 
approved, the proposed merger would combine operations of the two major DBS providers in the United 
States - EchoStar and DirecTV Holdings. LLC (“DirecTV”), a wholly-owned subsidiary of Hughes.’ into 
one single entity. In addition to acquiring the significant DBS operations of EchoStar and Direc lV.  New 
EchoStar would acquire other significant satellite operations of Hughes, including Hughes Network 
Services, Inc. (“HNS”), a leading facilities-based provider of very small aperture terminal (‘VSAT”) 

See Sonsolidured Applicorioii of EchoSrar C/~ninrrriiicurions Sorporarion. Gerrerul Morors Corporurion. Hughes 
Elecrrunics Corpururion, Trunsfrrors. and EchoSrar Conrrnrinicarions Corporarion. Trans/eree. for Airrhoriq IO 

Tronsfer Sonrml. December 3 ,  2001 (“December 2001 Fil ing”); Lrrrers IO William F. Carom Acring Secreraty 
Federal Communicarions Conmission from Panrelis Michulopoulos. Counsrl for EchoSrur und Gary Epsrein. 
Counsel for Hughes providing inforniarion pursuanr ro Secrioii 1.65 of Conmission Rules. filed December 18. 2001 
and February 2 I ,  2002 (“December 2001 Amendnrenr Lerrer” and “Febrrraty 2002 Anrendmenr Lerrer”). The term. 
“Application,” includes the December 2001 Filing. December 2001 Amendmenr Lerrer. and Febrirun 2002 
Ampndmenr Lerrer. The Commission placed the Applicants’ filing on publlc notice December 21, 2001, DA 01- 
3005, CS Docket No. Ol-34X,establishing a comment cycle for this proceeding. See Appendix A for a lis1 of parties 
tiling i n  this proceeding and the abbreviations by which they are Identified herein. 

DBS is the acronym used i n  the United Stares io describe the domestic implementation of the satellite service 
known internationally as ihe broadcasting satellite service (“BSS”). 

’ The Commission granted pro forma uansfer of control applications to Hughes’ DBS licensees, DirecTV 
Enterprises, LLC and USSB 11. Inc., authorizing the transfer of control to DirecTV Holdings. LLC. a wholly-owned 
subsidiary of Hughes. The pro forma transfers of control were part of an internal corporate reorganization by 
Hughes for rax and other business considerations and did nor affeci the ultimate ownership of the licensees, which 
remain indirect. wholly-owned subsidiaries of Hughes. See Letters from Jennifer Gilsenan. Chief, Policy Branch, 
Salellire Division to James H. Barker, counsel for Huehes Electronics Corporaiion, dated August 19, 2002, File No. 
SAT-T/C-200206IX-0009 I and File No. SAT-T/C-20020618-00092. 
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network systems, and PanAmSat Corporation (“PanAmSat”), a leading global facilities-based provider of 
geostationary-satellite orbit (“GSO’j fixed satellite service5 (“FSS”).‘ 

2. We also consider the joint application submitted by EchoStar and Hughes requesting 
authority to launch and operate NEW ECHOSTAR I ,  a direct broadcast satellite that would be located at 
the I IO”  W.L. orbital location (the “Satellite Application”).’ In the Satel l i te Application, EchoStar and 
Hughes propose, subject to and contingent upon grant o f  the Application. to launch and operate a spot 
beam satellite with other existing and planned satellites at the 110” W.L. orbital location on  frequencies 
currently authorized to EchoStar and DirecTV.6 The Applicants claim that grant o f  the proposed Satellite 
Application would ultimately allow New EchoStar to offer local broadcast channels i n  all 210 U.S.  
Designated Market Areas (“DMAs”).’ 

3.  Based on the record before us. we f ind that Applicants have not met their burden o f  
demonstrating that approval o f  the Application i s  in the public interest. As discussed more fully below, 
we are concerned that ownership o f  ,111 satellites in  the full-CONUS orbital locations by one entity. New 
EchoStar. could likely undermjne our goals of increased and fair cornpetition in  the provision o f  DBS 
service. We  are also concerned that the claimed benefits o f  efficient and expeditioub use o f  spectrum are 
outweighed by the potential harms associated with the concentration o f  ownership o f  key DBS spectrum 
licenses in  a single licensee. Funher, we are not convinced that such concentration o f  ownership o f  the 
DBS spectrum licenses would result i n  more effective competition in the multichannel video 
programming distribution (“MVPD”) market or that the combined spectrum resources o f  the Applicants 
are necessary for deployment o f  viable satellite-delivered broadband services. Accordingly, pursuant to 
Section 309(e) of  the Communications Act  of 1934, as amended (the “Communications Act” or the 

‘ The Applicants also slate ihat EchoSiar has agreed 10 purchase Hughes‘ intcrest in PanAmSat in ihc event the 
proposed transfer of Hughes and EchoStar io New EchoStar i s  terminated under certain circumstanccs. See 
Applicalion at 2,  and Application Vol. 11, Tab 4 (PatiAniSar Srock Purchase Agreenienr). Although the Application 
includes a description of the PanAmSar Srock Purchase Agreenietlr and although i t  was referred to in the public 
notice relating to the entire transaction, thc Applicants did not request, nor did the Commission specifically nolice or 
seek commenL on, a separate, stand alone transaction to transfer control o f  Hughes‘ interest in PanAmSat i o  
EchoSiar. See 47 U.S.C. $ 8  308. 309 and 310. Thus. w e  do not consider as pari of this proceeding, the separate 
uamfer  of control of Hughes’ interesl in PanAmSat to EchoSiar. 

’ EchoSrar Sarellire Corporarion and H i i g h e  Elecrrotiic Corpurarion Applicarion for Aurhorin ro Lairrich and 
Operare NEW ECHOSTAR I (USABBS-16) .  S2435, File No. SAT-LOA-20020225-00023 (Feb. 25. 2002) 
( “Februag 2002 Applicarion”); Lerrer ro Willinni F .  Caroti. Acritig Secrerary, Federal Conmilmicariotis Coniniissiuri 
from Panrelis Michalopoulos. Cuiinsel for EchoSrar, arid C a n  Eprreiri. Counsel for Hughes, pruviding 
supplenienral Technical Annex (Mar. 28, 2002) (“March 2002 Tecliriical Annex”); and LPrrer Io Marlene H .  Dorrch. 
Secreraty. Federal Communicariotis Coniniission from Panrelis Micholoporrlos. Counsel for EchoSrar, and C o n  
Epsrein, Counsel for Hughes, providing coniplere cup! of sripplenienral Technical Atinex (May 30, 2002) (“May 
2002 Technical Annex”).  The term, the “Satell i te Application,” includes the Februag 2002 Applicarioir, March 
2002 Technical Annex, and May 2002 Technical Annex. The Commission placed the Applicanls’ joint filing on 
public notice April 19, 2002,  CS Dockc! No. 01.348, DA 01-922 (“Sarellire Applicarion Public Norice”), and 
established an additional comment cycle in this proceeding. Parties filing in response to this public notice are listed 
in Appendix A. 

In the Sarel/ire Applicarion Public Norice, we noted that the Satell ife Application. infer alia, related to merger- 
specific effects, and thus, expanded our review of the Application to include consideration of the Applicants’ 
Satell i te Application. See Sarellire Applicorion Public Norice a i  3. 

DMAs are used by Nielsen Media Research to identify TV stations whose broadcast signals reach a specific area. 
A DMA consists of a11 counties whose largest viewing share is given io  stations of that same market area. Non- 
overlapping DMAs cover the entire contiguous 48 states. and also, Hawail and parts of  Alaska. There are currently 
2 IO DMAs Ihroughoui the United Stales. See http://www.nielsenmedia.comlFAQlindex.html. 
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"Act"), we hereby designate the Application for hearing. In addition to the specific issues we designate 
for hearing, we also direct that the review of Applicants' proposed Satellite Application be undenaken 
within the context of the hearing proceeding. 

11. DESCRIPTION OF THE P A R T I E S  

A. EchoStar  Communica t ions  Corpora t ion  

4.  EchoStar is 3 publicly traded company incorporated in Nevada and headquartered in 
Littleton, Colorado.' EchoStar currently has three classes of issued and outstanding shares: Class A 
common, Class B common, and Series D convenible preferred stock.' All of the outstanding shares oC 
Class B common stock are held of record by a trust controlled by Charles W. Ergen, Echostar 's Chairman 
and Chief Executive Officer, and all the Series D convenible preferred shares are held by a wholly-owned 
subsidiary of Vivendi Universal, S A ,  ("Vivendi"),'" a French media, communications, and 
environmental services company with its principal office in Pans,  France." The Class A common stock 
is held by approximately 6,000 shareholders ~ncluding institutional and private investors. There are two 
shareholders that currently own o r  control ten percent or more of EchoStar shares - Charles Ergen, who 
holds a 44.8% equity and itn 89.04 voting interest, and Vivendi, which holds a 10.7% equity and a 2.270 
voting interest." 

5 .  Echostar 's core business, the delivery of DBS service, is offered to consumers through 
t ~ o  interrelated business units: the Digital Sky Highway (DISH) Network, which provides service in the 
United States, and EchoStar Technologies Corporation, which is engaged in  the design, development, 
distribution and sale of EchoStar receiver systrms.13 EchoStar, with more than seven million customers 

See EchoSlar Communications C o p . .  Securities and Exchange Commission ("SEC") Form IO-K, Annual Report 
for the fiscal year ended Decemhcr 3 I .  2001 ("EclroSrar IO-K 2001 Annual Reporr"). 

' EchoSfur I O -K  2001 Annual  Reporr at 5 .  36. 

Id. On January 22. 2002, EchoStar issued 5,760.479 shares of Series D convertible preferred stock valued at 
approximately $260.40 per share, i n  exchange for a $1.5 billion equity investment by Vivendi. See EchoSrar 10-K 
Annual Reporr at 5, and EchoStar Communications Company, SEC 8-K Filing, January 23, 2002 ("EchoSrar 8K 
Januar) 2002 Filing"). The Series D convertible preferred siock is convertible, at any time. into IO shares of 
EchoStar Class A common stock, at the option of [he holder, and will automatically convert under certain 
conditions. See EchoStar Communications Corporation. Amendmcnt No. I to Schedule 14C. filed May 29. 2002 
("EchoSrar May 29.2002 Preliminar) Informarion Srarenierrr ") at 29 I .  

10 

I n  December 2001, EchoStar and Vivendi announced an  eight-year strategic alliance in which Vivendi will 
develop and provide EchoStar DISH Network with a variety of programming and interactive television services. 
EchoStar and Vivendi also announced their intention to work on a programming initiative lo develop new non- 
exclusive satellite-delivered broadband channels featuring interactive games. movies. sports, education. and music. 
Furfher, as part of 'he alliance. EchoStlrr will inlegrate Vivendi's advanced, interactive middleware lechnology, 
MediaHighway, a Canal+ Technology. as a non-exclusive middleware solution that will provide DISH Network 
cuslomers using personal video recorders unique interactive lelevision services. such as movies from Vivendi, and 
music from Universal Music Group. See SEC Form IO-Q. Quarterly Reporr for the period ending March 31. 2002 
(EchoSrar IO -Q  March 2002 Report) at 34. 

' I  

See Februar) 2002 Amendnienr Lerier at Attachment D. 

I' EchoSrar IO-K 2Dol Annual Reporr at 2. 
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nationwide," offers its DISH Network customers multichannel video and audio programming. and also 
provides limited interactive and two-way high-speed Internet access s e r v i c e ~ . ' ~  

6. EchoStar, through its wholly-owned direct and indirect subsidiaries, holds several 
Cornfission DBS authorizations to operate in orbital locations that we capable of serving customers in all 
contiguous 48 states ( ; . e . ,  the continental United States or "CONUS").1b At the 119" W.L. location, 
E c h o S t x  i s  authorized to operate 2 1 frequencies" and at the I 10" W.L. location, 29 frequencies.I8 In the 

According to recent SEC filings, as of June 30, 2002. EchoSiar has 7.46 million suhscrihers. See EchoStar i a  

Cummunicalions Company, SEC Form IO-Q.  Quarterly Report for Ihe period ending June 30. 2002 ("EchoSrar 10- 
Q June 2002 Reporr") at 18. 

See e.g., Applicatian at IO. According io EchoSlar. 11s DBS salell i lcs enable i! 10 offer over 500 video and audio 
channels. iofeiher with limited data services and h igh  definition and inieractive TV services. EclroSrar IO-K 2001 
Annual Reporr at 5. EchoStar of fers  limiled inreraclive digilal receivers with programming storapc capacity ihai 
pcmits customers 10 pause and record live programs. I n  addition, EchoStar offers set-lop hoxes capablc of 
prnvidinp interactive television scrvices and applications. Id. at 9. EchoStar also offers cuitomcrs two- way, hiph- 
spced ratellitc Internet xcess along with ils DISH Neiwork salelliie lelevision programming - i n i d l y  through an 
all iance with SlarBand Communications. Inc. ("StarBand"); Jee n.27. itfra. More recently, in connection with 
alliances with SBC Communications Corp and EarrhLinl, Communications. Inc. See EchoSrar. Earrlilink .4nirormle 
Srraregic Mnrkerrng Alliance: EchoSror IO Ofler DlSN Nerwork Crisronrers Brindled DSL Irirerner Service. Digirol 
Sarellirr Television (press releasc). April 19. 2002 a! http:llwww.corporate- 
ir.nellIreyclir_sitc.zhtml'?ticker=dish~script=4 IO&layout=-6&item_id=2X I42 1 .  See also SBC. EchoSrar A~i~roirnce 
Srrorefiic Mnrker iq  Alliance (press release), April 17, 2002 aI h~tp:llwww.corporate- 
ir .ne~ireye/ir_~itr.zhimI?~icker=dish&script=? I08:1ayoui=-6&item_id=28637 I 

I S  

The United Slates has heen allocaled eighl DBS orhiial localions hy Ihe International Telecommunication Union 
("ITU')). The cieht U.S. orbital positions, proceedinp lrom west to east (all West Longitude), me 175". 166". 157". 
148". 119", I lo", 101". and 61.5". See Appendix 30 to !he ITU Radio Regulations. Three of these eight locatiuns, 101" 
W.L.. I 10" W.L., and 119" W.L.. are lull-CONUS orbital locations. capahle of scrving customers across Ihc 
conlipuoua 48 states, and also Hawaii and Alaska. See Rr~,is;orr C J ~  Rrrles and Policiesfor rhe Direcr Broadrusr 
Sarellire Senice, I I FCC Rcd 97 12, 9762 (I 995) (.'/995 DES  Reporr aird Order"): Policies and Rulesfor rhe Direcr 
Broadcasr Sarellire Service 17 FCC Rcd I 131 I, 1 I340 (2002).( "2002 DBS Reporr and Order"). The spectrum 
alliitred for DBS hervice ai each of the cieht CONUS orhilal locations can supporl 32 analog channels (or 
rranspondcrs) wiih 24 MHz of usable bandwidth per ~ranspundc.r. Thus. a lolal o f96 analog channels, each with a 
24 MHz bandwidth, are capahle of providing service from the ihree U.S. dlocaled full-CONUS locations. Recent 
advances in  digilal compression have enabled expansion of analog channels Io multiple dizital channels, with 
compression ratios of at least 10 to I ,  based on iechnology predominalely used today. and higher. See it$rn, 7 66. 
For instance, cecain DirecTV salel l i le i  are capable of providinp 3 total of 328 digital channels (9 clear and 319 
encodcd) per 32 analog channels. To hclter reflect the expanded capacity now 
available from each DBS orbital location, throughout this Order, we use the term "frequencies" instead of 
"channels" or "lransponders." 

See EchoSrar Sarellire Corporarion For Assifitrnrenr of Direcr Bmadcasr Sarellire Orbital Posirions and Channels, 
7 FCC Rcd 1765 (Int'l Bur. 1992); Lerrer froin Donald H. Cipps. Chief. lnrernarional Bureair. Federal 
Conlmunicarions Commission ro EchoSrar Sarellire Corpor~ariofi, I I FCC Rcd 16468 (Int'l  Bur. 1996); Lerrer from 
Donald H .  Gippr. Chief; lnrernarional Bureau. Federul Crnrr~rr~rnicarions Coniniission. ro DirecrSar Corporalion, I I 
FCC Rcd 16465 (Int 'l  Bur. 1996); EchoSrur Satclliie Corporation, et. a/, Applicationfor Aiirhoriv Io Muke Minor 
Mod6carrons 10 Direcl Broodcasr Sorellire Aulhorrzarions. Lnimch, and Operarional Aurhorir), 13 FCC Rcd 8595 
(Int'l Bur. 1998) ("1998 EchoStar Minor Mod."); EchoSrur Sarellire Corporarion Applicarionfor Author@ IO Make 
Minor Modificarions Io Direcr Broodcnsr Sarel!irr Aurhorizari.o,is. Launch. mrd Operation Aurhorir). IS FCC Rcd 
23636 (Int'l Bur.  2000) ("2000 EchoSrar Minor Mod."). 

See Applicarion of MCI Telecomnirr~iicorioi~.~ Corporarion. and EchoSrar 110 Corporarion for Consenr IO 

Assignnrenr of Aurhorizurion ro Consrrucr. Larcnch. arid Operore a Direcr Broadcasr Sarellire Sysrem Usrng 28 
Charinels or rhe II0"W.L. Orbrral Locarion, 16 FCC Rcd 11608 (Int ' l  Bur. 1999) ("MCI-EchoSrar Order"); 

(continued ....) 
6 
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western CONUS DBS orbital locations, which are capable of providing service t o  the Western United 
States. EchoStar holds authorization to operate 24 frequencies at the 148" W.L." and in the eastern DBS 
orbital location. which is  capable of providing service to the Eastern and Central United States, EchoStar 
holds authorization to operate 1 I frequencies at 61.5" W.L." In addition, a t  the 61.5" W.L. location, 
EchoStw holds a Special Temporary Authority to operate 13 frequencies, and also subleases six 
frequencies from Dominion Video Satellite, Inc." 

7. EchoStar also holds Commission authority to launch and operate a Ku-band FSS system 
at the 83" W.L. and 121" W.L. orbital locations," and has controlling interest in  VisionStar Corporation, 
which holds authorization to launch and operate a Ka-band satellite at the 113" W.L. orbital location." In 
addition, EchoStar has submitted an application to the Commission for authority to  launch and operate a 
global satellite system to operate in the extended Ku-band." 

8. In conjunction with its satellite operations, EchoStar holds authorizations for numerous 
transmidreceive and receive-only eanh  stations which are licensed to  transmit and receive frequencies in 

(...continued from previous page) 
EchoSrur Sarellire Corporarion Applicoriorl fo r  ModScariori I O  Direcr Broadcasr Sarellire Aiirhorizarion and for 
Operurruii Aurhorin, 15 FCC Rcd 6727 ( In l ' l  Bur. 1999) ("1999 EchoStar Mod"). 

See Applicarion of EchoSrar DBS Corporarion For Aurlrorin ro Consrrucr brrnclr atid Operare a Dirr(.r 
Broadcasr Sarellire Sjsrem ar 138OW.L.. 12 FCC Rcd I1946 (Int 'l  Bur. 1996); 1998 EchoSrar Minor Mod.: 2000 
EchnSrar Mitior Mod. 

I Y  

See Applicarion of Direcr Bmadcosrinl: Sarellire Corporarion for Assignnrenr of Direcr Broodcasr Sarellire Orbiral 
Posirions and Channels, 8 FCC Rcd 7959 ( I n t ' l  Bur. 1993). 

'I At this orbital location. EchoSiar holds authorizations for 1 I frequencies. RL DBS Company, LLC ("RL DBS") 
holds authorizations for I I frequencies, and Dominion Video Satellite, Inc. ("Dominion") holds authorizarions for 8 
f requencies;  the remaining 2 frequencies are unassigned. The International Bureau granted Special Temporary 
Authority io EchoSrar to operate over all frequencies at this location. see Direcr Broadcasring Sarellire Corporarion 
Applicorionfor Special Temporay Authorin. IO Operare o Direcr Broadcasr Sarellire over Channels 1-21 (odd) and 
23-32 (odd arid even) or 61.5 W.L. .  13 FCC 6392 (Int'I Bur.  1998); Direcr Broodcosring Sarellire Corporarion 
Applicarion AurhoriF of a Direcr Broadcasr Sarellire, Applicariotr for Modificarion and Reqrresr for Special 
Tenrporar\.Airrhorin ro Tesr, 13 FCC Rcd 10080 ( I n t ' l  Bur. 1998). Seealso Donrrnion Video Sarellire, lnc., 14 FCC 
Rcd 8182 (Int ' l  Bur. 1999); Peririun of R/L DBS Cumpan?. L.L.C. For Errension of irs Direcr Broadcasr Sarellire 
Conrrrucriori Perniir, 16 FCC Rcd 9 ( I n r ' l  Bur. 2000) ("WL DES Peririon"). RL DBS is not yet using its assigned 
frequencies to provide service and Dominion uses two of its frequencies for its religious programming and subleases 
six of its frequencies to EchoSrar. 

See Applicarion of EchoSrar Sarellire Corporarion for ArrrhoriF IO Consrrucr. b u n c h  and Operare Space Srarions 
in rhe Domesric Fired-Sarellire Service, I I FCC Rcd 20446 (Int'l Bur. 1996). EchoStar failed to meet the milestone 
rcqurrement for this authorization. and its request for extension of milesrone dates is pending. 

See Applicarion of VisionSrar. /ne.. Licensee, Shonr Hovnanian. Transferor and EchoSrar VisiorrSrar Corporarioll, 
Transferee, 16 FCC Rcd 19187 (Int ' l  Bur. 2001). On April 30, 2002. VisionStar filed a Request for Extension of 
Time to Complete Consuuction and to Launch Fixed Satellite Service, which is currently pending. EchoStar also 
rcceived Ka-band authorizations at the 83" W.L. and I2  lo W.L. orbital locations, see EchoSrar Sorellire Corporarion 
Applicarion for Aurhoriy ro Consrrucr. h u n c h  and Operare a Ka-Band Sarellire Sysrem in rhe Fixed-Sarellire 
Service, 13 FCC Rcd 5664 (Inl ' l  Bur. 1997). however. the International Bureau canceled these authorizarions for 
failure to satisfy the inirial mandatory implementation milestone, see EchoSrar Sarellire Corporarion. Applicarion 
f iJr Aurhorir) ro Consrrucr. b i rnch.  and Operare a Ka-band Sarellire Sysrem in rhe Fixed-Sarellite Service, 17 FCC 
Rcd I2780 (Int'l Bur. 2002). EchoStar's petition for reconsideration is pending before the Commission, 

EchoStar KuX Corporation, a direct wholly-owned subsidiary of Echostar, has submitted an application for use of 
extended Ku-band Frequencies. See Applicarion For Aurhorizarioir IO h u n c h  and Operare Sarellires in the Exrended 
Kir-Band, Public Nolice, File Nos. 8?183-SAT-P/LA-96 and 84-SAT-P-96, (Mar. 20, 1996). 

20 

22 

24 
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the C. Ku and DBS bands.’5 EchoStar also wholly-owns Kelly Broadcasting Systems, Inc., which holds 
authorizations for seven transmifheceive earth stalions that operate in the C and Ku-bands, and four 
transmit-only earth stations that operate in the C-band.’6 

9. EchoStar has ownership interests i n  other satellite service providers as well. EchoStar 
holds an approximately 32% interest in StarBand Communications, lnc., (“StarBand”) which offers two- 
way, high-speed Internet access service.” It also holds an approximately 20% interest in WildBlue 
Communications, Inc., which has plans to offer high-speed Internet service from Ka-band  satellite^,'^ 2nd 
Celsat America, Inc., which has plans to  provide service in the 2 GHz Mobile-Satellite Service (“MSS”) 
band.’9 

B. General Motors and Hughes Electronics Corporation 

IO. GM is a publicly traded company incorporated in Delaware and headquartered in Detroit, 
Michigan.” GM is engaged in the automotive and, through its wholly-owned Hughes subsidiary. the 
lelecommunications industries.” Hughea’ telecommunications operations are comprised of three business 
segments: Direct-To-Home Broadcast. Network Syztems. and Satellite Systems.” GM currently has 

”See Application. Attachment C; see ul.~o Appendix B. 

” S e e  Public Notices, Satellile Communications Services Informarion. Actions Taken, Report No. SES-00383. April 
8, 2002 and Report No. SES-00387, April 24, 2002. 

” See Application at I I. I n  April 2002, EchoStar terminated ils wholesale distrihution agreement wiih StarBand. 
and i n  June 2002, surrendered its voting interest in StarBand. but continues to retain its equity holdings in Siadand. 
See http:l/dc.internet.co~news/articlc.php/l3691 I 1 (vihited lune 27, 2001). See EclioSrur SEC lo-0 March 21102 
Reporr 31 7. 

” See Application at I I ,  WildBlue Communications IS  the parent company o f  WB Holdings I LLC, which holds 
Commission authorizations for 500 MH2 of Ra-band spectrum at the 73” W.L. and 109.2” W.L. orbital locaiions, 
and KJSiarCom. World Satellite. LLC., which holds Commission authorizations for 500 MHz 01 Ka-band spectrum 
at the 73” W.L. and 109.2” W.L. orbital locations and 1000 MHz at the I I I ”  W.L. orbital location. See. ArAignnretir 
ofOrbiral Locarions IO Space Srarions m rhe Ko-Bnnd, Order, 13 FCC Rcd 1030 (Int’l Bur. 1997) (“Ffrsr Round 
Assignmefir Order”).  revised, Assig~rnierrr of Orbirol Locarions IO S ~ I I C P  Srariorr, f i r  !lie Ko-Bund. Order. 12 FCC 
Rcd 22003 (Int’l Bur. 1997) (“Firsr Round Reo>>ignnrenr Order”): Second Rm~trd Assigrrnlrfrr of Geosrarionan 
Sareliire Orbir Locarions ro Fired-Satellire Service Space Sruriotrs 111 rhe K a - B a d ,  16 FCC I4389 (Inl’l Bur. 2001) 
(“Second Round Asrignnienr Order” ) ,  revixd, Second Round Assignnfenr of Geosrarioiran Safellire Orbir Locarions 
IO Fired Sarellire Service Spore Srarions in rhe Ku-Band. 17 FCC Rcd 14400 (“Int’l Bur. 2002) (“Secoiid Round 
Rearsignnienr Order”) (“Ka- Band Assignnrenr Orders”). 

I9 EchoStar holds 17.66 interest in Celsar America. Inc., which holds Cornmission authorization to c o n ~ l r ~ c l  and 
launch a ~wo-satellite GSO mobile-satellite system to serve the United Slates using service links in the 2 CH2 MSS 
bnrid. Cekur America, inc.. Order and Authorization. 16 FCC Rcd. 13712 (2001). The Commission authorized 
Celsat to operate its MSS system’s feeder link, using 500 MHz 01 uplink spectrum i n  the Ka-band at the 12 1’ W.L 
and 83” W.L. orbital locations. Celsar America. /nc., Order and Authorizaiion, 16 FCC Rcd. 14278 (2001). 

30 See General Motors, Inc. SEC Form IO-K, Annual Report for the fiscal year ended December 31,2001 (GM l0.K 
2001 Annual Repon). 

“ GM /U-K 2001 Annual Reporr at 1- I .  GM also has financial and insurance operalions and, to a lesser extenl, is 
engaged in other industries. See also Hughes Electronics Corporation, SEC Form IO-K, Annual Report lor lhe fiscal 
year endcd December 31 ,200l  (Hughes IO-K 2001 Annual Reporr). 
-% Thethree b u s i n e s r ~ - ~ i i ~ - t i - ~ ~ ~ ~ - ~ ~ ~ i , - ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ . ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~  

segment is engaged in acqu~ring. promoling. selling and/or distributing digital entertainment programming via 
satellite to residential and commercial customers and providing land-based DSL services; the Satellite Services 
segment is engaged in the selling, leasing and operating of satellite transponders and providing services for cable 
television systems, news companies, Intrrnet service providers and private business networks; and the Network 

(continued .... j 
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issued and outstanding shares of GM % I  213 par value common stock and Class H common stock or 
“Hughes Tracking Stock.”’3 The Hughes Traclung S~ock is a publicly-traded tracking stock designed to 
provide holders with financial returns based only on the financial performance of GM’s wholly-owned 
Hughes subsidiary, and not on the financial performance of the whole of GM.” Currently, two 
shareholders own ten percent or  more of G M  stock - State Street Bank and Trusr Company, a 
Massachusetts corporation, acting a s  trustee for various trusts and employee benefit plans, which 
beneficially owns 14% of GM’s % I  2/3 par value common stock. and U.S. Trust Corporation, 3 New York 
corporation, which beneficially owns approximately 20% of the Hughes Tracking 

I I. Hughes’ Direct-To-Home Broadcast business segment consists of the operations of 
DirecTV Holdings. LLC (“DirecTV”) in  the United States,” DtrecTV Latin America. LLC in Latin 
America and the Caribbean Basin,” and DirecTV Broadband, Inc. (formerly Telocity Delaware. Inc.).’8 
Through its wholly-owned subsidiaries, DirecTV holds DBS authorizations to operate 32 frequencies at 
the 101” W.L. orbital localion, three frequencies at the I IO”  W.L.  orbital l~ca t ion , ’~and ,  1 1  frequencies at 
the 119” W.L. orbital Iocatiomw Through its wholly-owned subsidiaries. DirecTV also hclds 
authorizations for numerous transmidreceive, receive-only, and transmit-only earth stations which are 
licensed to transmit a n d o r  receive frequencies in rhe C, Ku, and DBS-bands.“ In the United States, 
DirecTV provides DBS service consisting of multichannel video and audio digital entertainment channels 

(...continued from previous page) 
Syslems segment is a provider of satellite-based private business networks and broadband Internel access. and a 
supplier o f  DirecTV receiving equipment (set-lop boxes and dishes). See Hughes Electronics Corporation. SEC 
Form IO-Q, Quarterly Report for the period ending June 30. 2001 (Hughes I O - Q  March 2002 Repurr) at 21 

GM also had issued and outstanding 2.1 million shares ot GM Series H 6.25% automatically convertible 
preference stock. Application at Vol. I ,  Tab E. On Junc 24. 2002. the 2.7 million shares of GM Series H 6.25% 
automatically converiible preference stock held by America Online. Inc.. a wholly owned subsidiary of AOL Time 
Warner Inc.. converted into 80 million shares of GM Class H common stock (; .e . ,  Hughes Tracking Slock) as 
provided for i n  the lerms of the Series H stock. GM originally issued the GM Series H preference shares to AOL in  

cnnnection with a strategic alliance berween AOL and Huphes Electronics Cop .  i n  1999. As a result of the 
conversion. GM no longer has any shares of preference stock outstanding (sc’e Hughes Electronics Corporation. SEC 
Form 8-K. filed lune 24, 2002) and AOL Time Warner Inc. now holds 8.4% of the Hughes Tracking Stock. See 
GM SEC Form 13-G. filed June 24.2002 at 3. 

I 1  

Holders ofHughes Tracking Stock have no direct rights in the equity oi assets of Hughes, but rather have riphls i n  12 

the equity and assets of GM. See GM IO-K 2001 Annriol Reporr. cover pagc. 

’’ Application at Vol.1. Tab E. 

36 The Commission recently approved pro forma transfer of control applications that resulted in the transfer of 
numerous holdings of various Hughes companies Into DirccTV Holdings, LLC. see n.3. supra. 

The Applicanls state that DtrecTV Latin America LLC, which is licensed by a foreign country. is no1 part of this 

On April 3, 2001, Hughes acquired Telocity Delaware, Inc. 
Telociry is now 

1 7  

Application. See Application at n.30. 

(“Trlocity”), a company that provides land-hased digital subscriber line (“DSL“) services. 
operating 3s DirecTV Broadband. Id. at 41. See also Hiighes IO -Q  June 2002 Reporr at 20. 

See Hiighes IO -K  2001 Annual Reporr at 3. 18 

3q See Unired Sfares Satellire Broadcosfing Co., Inc.  and D i r e c N  Enrerprises. lnc., 14 FCC Rcd 4585 (Ini’l Bur. 
1999) (“USSB-DirecTV Order”); Hughes Conmrimicarions Galmy lnc., 99 FCC 2d 1369, 1371. 1387. 1388 (1984). 

See Tempo ~XiFiEe 7iiGiind UEFZ7TXeip-j; i n c . , i 4 ~ - R ~ ~ ~ ~ b ~ ~ ~ u ~ ~ ~ ~ j - i - ~ - ~ ~ ~ ~ ~ ~ ~ -  
Order”); see also D i r e c N  Enferprises. Inc. ,  7 FCC Rcd 2728 (Ini’l Bur. 1992) and 7 FCC Rcd 6597 (Int’l Bur. 
1992). 

-Js---~ ~~~~ 

See Applicarion, Attachment C. J I  
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to more than I O  million subscribers.'' including subscribers who receive DirecrV services from members 
of the National Rural Telecommunications Cooperative ("NRTC") pursuant IO a contract between 
DirecTV and the NRTC.'" DirecTV Broadband, lnc. offers terrestnal high-speed DSL service, which i t  
purchases from wholesale providers, to customers across the country where digital subscriber line 
technology ("DSL") is available.* 

12. Hughes' Network Systems business segment includes t h e  operations of HNS." HNS 
holds a number of authorizations for transinidreceive eanh  stations and VSAT networks for use of 
frequencies in the C and Ku-bands.'6 Through leased Ku-band satellite transponders, HNS offers 
broadband satellite services to private business networks, and offers two-way high-speed. satellite-based 
Internet access service to consumers under the  DirecPC and DirecWay  brand^.^' HNS also manufactures 
subscriber equipment for DirecTV satellite television receivers and set-top boxes.** HNS holds 
Commission authorization for the construction, launch and operation of a Ka-band satellite system. the 
SPACEWAY Satellite System, which consists of satellites assigned to eight orbital locations at 101" 
W.L.. 99" W.L.,  49" W.L., 54" E.L.. 101" E L . ,  1 11" E.L., 164" E.L.. and 25" E.L.'9 In addition, HNS 
holds Ka-band authorizations at the I3  lo W.L.. 30" E L . .  7.5" W.L.. and 103" E L  orbital locations.5o 

13. Hughes' Satellite Services business segment consists primarily of the operations of 
PanAmSat, a publicly traded Corporation of which Hughes owns approximately 81 70." PanAmSat holds 
Commission authorizations to operate FSS 5ystems using the C and Ku-bands and currently owns and 
operate3 a satellite fleet of 21  satellite^.^' PanAmSat leases transponder capacity on its satellites and 
delivers entertainment and information to cable lelevision systems. television broadcast affiliates, direct- 

According to recent SEC tilings, DirccTV has 10.7 million subscribers, 1.7 million of whom are customers of 
NRTC. See Huzhes Electronics Corporarion, SEC Form IO-Q, Quarterly Report for the period ending June 30. 2002 
("Hughes 10-Q June 2002 Reporr") ai 38. 

In 1994, NRTC and Hughes Communications Galaxy, Inc. (DirecTV's predecessor-in-interest) entered into a 
Distributiun Agreement wherein NRTC received exclusive program distribution rights to market DirecTV's DBS 
service i n  rural areas of the United Stater. NRTC, irs members and affiliates currently distribute DtrecTV to 
approxirnaiely I .9 million rural households. NRTC's largest affiliate, Pegasus Communications Corporation. 
distributes DirrcTV programming to approximately 1.5 million of NRTC's customers. See NTRC Comments at 3. 

4: 

4 1  

See Application ai 14; Hughes IO-K 2001 Annual Report at 26. See also "Hughes Successfully Completes u 

Acquisition of Telocity; Offers First Naitonwidc Portfolio of Digital Entertainment and Internet Access Vie DSL 
and Satellite" (press release), April 3, 200 I 81 http://www.d1rectvbroadband.net/press/reIeases/200I~04~03.asp. See 
also "Telocity Adopts 'DIRECTV DSL' as New Service Name: DSL Division of HUGHES (NYSE: CMH) 
Incorporates Well Known DlRECTV Brand into Scrvice and Company Name (press release), June 12, 2001 
hitp://www. directvbroadband.nelpress/releases/200 1-06-1 2 . 3 ~ ~ .  

See Application at 14; Hirghes I O - K  2001 Annual Reporr a13 

See Application, Attachment C. 

See Hughes I O - K  2001 Annual Reporr at 3 .  See  also Applicarion, Attachment C. 

See Hughes I O - K  2001 Annual Reporr at 3 

See Hughes Commirnicarions Ga1u.q. Inc. Applicarion for Aurlrorih, IO Consrrucl. hunch,  and Operate a Ka- 

:; 

46 

11 

48 

I9 

band Sofellire Xjsreni in  rhe Fixed-Sarellire S e n i c e ,  16 FCC Rcd 2470 (Int ' l  Bur. 2001). 

See Ka-Band Assignnienr Orders ,  n.28, supru. 5U 

The remaining stock in PanArnSat is held approximately 10% by the original founders and approximately 9% is 5 1  

publicly traded. See hrrp://wwe.panamrar.~onJcon~pan)/in~~esrer.asp (visited Sept. 23, 2002). 

" S e e  PanAniSar IO-K 2001 Annual Reporr at I2 
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to-home television operators, lntemet service providers. telecommunications companies w d  other 
c o r p o r a t l ~ n s . ~ ~  PanAmSat's largest customers are its affiliates, HNS, DirecrV Latin America, and 
D I ~ ~ c T V . ~ '  PanAmSat holds Commission authority to launch and operate Ka-band satellites at 13 orbital 
locations: 103"W.L.,36"E.L.,40"E.L.,48"E.L., 124.5"E.L.. 149"E.L.. 173"E.L. 133"W.L..5SoW.L.,  
45" W.L., 68.5" E L . ,  72.7" E.L., 166" E.L.S5 In addition. PanAmSat holds authorizations for numerous 
earth stations which are licensed to transmit and receive frequencies In the C and Ku-bands, and also 
holds Section 21 4 authorizations for telecommunications services.s6 

C. THE PROPOSED TRANSACTION 

14. The transaction proposed by EchoStar and Hughes, and set fonh  in various interrelated 
agreements. involves two principal components: the G W H u g h e s  separation transactions" and the 
HugheslEchoSrar merger.59 These transactions, some of which require GM stockholder approval in order 
for the proposed merger to take place. are described in more detail below.M 

57 . 

1. G m u g h e s  Separation Transactions 

The proposed G W H u g h e s  separation transactions are designed to prepare Hughes to 
complete the proposed merger with EchoStar by separating the Hughes business from GM by means of a 
split-off. The GMlHughes separation transactions consist of two parts - the Hughes recapitalization, 
which will result in  the creation of HEC Holdings, 

15. 

61 and the HEC Holdings split-off. 

PanAmSat's cubtomers for video scrviccs includc AOL Time Warner (e.&, HBO, CNNj; ihe BBC. News Corp 
(Fox family of channels). Sony, Viacom. Walt Disney Company ( e . g  ABC. ESPN); ils customers for dircct-to-home 
services include DirecTV-Laiin America. MultiChoise (Al'ricaj. Sky Mexico, S k y  Latin America, Sky Brazil, 
Television and Radio Broadcasting Services (A$ia and Ausir3liaj: and its cusiomers for network services include 
HNS. Telstra and WorldCom. See PonAniSar IO-K 2001 Airrirtal Reporr at 8. 

si 

See PanAiiiSar IO -K  2001 Annual Reporr at 3 

See PafrAniSar Corporarion. Applicorron for Aurhorir? IO Consmrcr, Lnunch, and Operare a Ku-bond Sarellife 
Sureni iii rhe Fued-Sarellire Scmice. Ordcr and Authorizntion, I6 FCC Rcd 2490 (Int ' l  Bur. 2001). Hughes assigned 
a portion of its Ka-band authorization, comprisinp seven orbiial I0~3tionb to PanAmSat. See Assigiiiiiefrr of Orbiral 
Lotorioirs io Space Srorions in rhr Ka-Band, 13 FCC Rcd 1030 ( I n l ' l  Bur. 1997) and I2  FCC Rcd 22004 (Ini ' l  Bur. 
1997)(reassigning PanAmSar's satellite at 67' W.L. 10 [he 103" W.L. orbii location). See alxo Ka-Baud Assigrinienf 
Orders. n.28. m p r a .  

5d 

55 

See Application, Volume IV 5b 

'' See Id. Volume 11, Tabs 1-4. The principal transaction agreements include the Merger Agreenrenr (Tab I ) ;  the 
lmplernrnrarion Agrecmenr (Tab 2 ) ;  the Separariori Afireenrerrr (Tnh 3): the PairAnrSar Srock Purcha.w Agreenrenr 
(Tab 4); and certain other ancillary ageemcnts coniemplated by the agreements listed ahove. 

" S e e  Id .  Volume 11. Tab 3, Separafion Agreemenr 

See Id .  Volume 11, Tab I ,  Merger Agreenienr 59 

'' The proposed merger has already been approved by the stockholders of EchoSLar, however, approval by GM 
common stockholders for certain aspecis of the proposed fransactions are still required. If the GM $1 2/3 par value 
common stockholders and GM Class H (Hughes Tracking Stock) common stockholders, each voting separately as a 
class and voting together as a single class based on their reapecrive per share voting power, do not approve the 

C M / H u g h e s  separation transaclions (recapitalization and splii-ofr). Hughes will remain a wholly owned subsidiary 
of GM and neither ihe GM/Hughes separation transactions nor the HughesEchoStar merger will occur. See 
Amendment No. 2 10 Schedule 14-A (GM Preliniinan Pr0 .q  Siaremenr)(luly 11, 2002). 

See Application, Tab 2 ,  Implemrnrarion Agreenrenr. Pursuant to the terms of the Inrplernenfafion Agreement. GM 
and Hughes may elect to internally reorganize by inserting a holdins company above Hughes and below GM. See 

(continued ....) 
I I  
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16. Under the proposed Hughes recapitalization, Hughes w i l l  distribute a dividend of up to 
$4.2 bi l l ion to GM and GM’s retained economic interest i n  Hughes w i l l  be reduced by an amount that 
reflects the dividend.61 Upon receipt o f  the $4.2 bi l l ion dividend, GM wil l  contribute al l  of the 
outstanding stock o f  Hughes to HEC Holdings. lnc., a newly formed subsidiary created for purposes of 
the proposed merger transaction. As a result, HEC Holdings w i l l  become the parent company of Hughes. 
In exchange for the contribution of Hughes’ stock to HEC Holdings, which at that point w i l l  consist o f  all 
the outstanding Hughes Tracking Stock, GM wi l l  receive HEC Holdings Class C common stock and thus. 
w i l l  hold all o f  the issued shares of HEC Holdings.6’ 

17. To accomplish the split-off of the Hughes business from GM, GM wi l l  distribute to each 
stockholder o f  Hughes Tracking Stock. one share o f  HEC Holdings Class C common stock in  redemption 
o f  and in exchange for each share of  Hughes Tracking Stock.& Thus, holders o f  Hughes Tracking Stock 
will become holders of HEC Holdings Class C common stock.65 As a result of this exchange, al l  
outstanding shares of  Hughes Tracking Stock w i l l  be redeemed and cancelled.0b In this way. HEC 
Holdings would he split-off from GM and would become an independent, publicly owned company, 
which would own the entire Hughes 

2. HughesEchoStar Merge r  

Following the recapitalization and split-off, Hughes and EchoStar propose to combine 
their businesses pursuant to a merger of HEC Holdings and Echostar.@ While HEC Holdings would be 
the surviving corporation, the merged entity would he renamed EchoStar Communications Corporation 

18. 

(...continued from previous page) 
Id. ar 5 5.1(1). GM and Hughes have Implemented such a reorganization so that a new company, HEC Holdings, 
Inc., incorporated in Delaware (”HEC Holdings”), i s  now the immediate parent of Hughes and a wholly owned 
subsidiary of GM. See GM Preliririnun. Pro.n Srarenrenr. 

Separation Agreement at 5; Application at 17. 61 

6’ The amount of thc dividend from Hushes and the number o f  shares o f  HEC Holdings Class C common stock lh31 
GM will  receive in the transactions cannvt he definitively determined until [he time of the completion of  the 
separation transactions because each wi l l  depend upon certain factors that w i l l  not be known until that lime. See 
EchoSrar Communications Corporalion, Amendment NCI. 3 to Schedule 14-C, (August 12. 2002) 31 2, 19, 83, 220- 
222. See GM Preliririnar) P r o q  Srarenrenr at 2. 

See Application at  17. 

’’ GM may achieve additional liquidity with respect to a portion of i t s  retained economic interest in Hughes and 
thus, may receive shares of HEC Holdings Class C common srock as part of the G M  distribution of HEC Holdings 
Class C common stock. See General Motors Corp., SEC Form IO-Q. for period ending lune 30, 2002 (GM June 
2002 I O - Q )  at 25. 

Following the redemption of the Hughes Tracking Stock, GM intends to amend and rcstate i t s  Certificate of 
Incorporation to eliminate such class of stock. See Inrplemenrariori Agreernenr 55 1.4(b)(iv), 1.5(d), 1.8, 1.13. As 3 
r e w l t  of these transactions, GM wil l  have only one class of common stock, GM $1 213 par value common stock. 

b6 

A majority of holdcrs of the outstanding shares of GM $1.213 Common Stock and Hughes Tracking Stock must 
approve the recapitalization and split-off. See Inrplenre~lfariur~ Agreenlerrr 5 I . 2 .  In  addition. the parties would not 
agree to complete the proposed merger unless the Hughes spli[-off would be tax-free 10 GM and its slockhofders for 
federal income tax purposes. See May 29, 2002 Preliniina? Informarion Sraremenr at 85. On July 1 I ,  2002. GM 
received a favorable ruling from the Internal Revenue Service confirming that the merger of i t s  Hughes subsidiary 

Motors Corporation. SEC Form IO-Q, Quanerly Report for the period ending June 30, 2002, (“GM IO-Q June 2002 
Reporr”) at 25 .  

61  

~ ~ E C h i S r ~  ~ ~ b ~ ~ ~ ; ~ ~ - ~ ~ ~ ~ s ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ . ~ ~ ~ ~ ~ ~ ~  

See Applicalion at 18. 68 
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and incorporated in Delaware (“New E c h o S ~ a r ” ) . ~ ~  New EchoStar proposes to issue three classes of 
common stock, New EchoStar Class A. Class B, and Class C common stock.” Holders of EchoStar Class 
A common stock would receive 1.3699 shares of New EchoStar Class A common stock in  exchange for 
each share of EchoStar Class A common stock; holders of EchoStar Class B common stock would receive 
1.3699 shares of New EchoStar Class B common stock in exchange for each share of EchoStar Class B 
common stock;” and the holders of HEC Holdings Class C common stock distributed in the GM/Hughes 
separation transactions would have their shares reclassified as New EchoStar Class C common 
Except as to voting rights, the New EchoStar Class A and C common stock would be identical.’’ 

19. It is anticipated that the New EchoStar board of directors would initially consist of I 1  
members, eight of whom are current directors a n d o r  officers of EchoStar7‘ and three of whom are 
currently directors and/or officers of Hughes.Is For the three years following the merger, at least six of 
the members of the New EchoStar board of directors would be “independent” directors as determined 
under the New EchoStar certificate of incorporation and bylaws.16 Charles W. Ergen, the current 
Chairman and Chief Executive Officer of Echostar, would be the Chairman and Chief Executive Officer 
of  New EchoStaC7 and David K. Moskowitz, the current Senior Vice President, General Counsel and 
Secretary of EchoStar would continue as the Senior Vice President, General Counsel and Secretary of 
New E ~ h o S t a r . ~ ’  The other officers of New EchoStar would be determined by a management transition 
committee prior to the completion of the merger. 19 

See Id. at  2. 

Merger Agrremenr $ 2.1 (dj-(ej 

See EchoSrar M a y  29, 2002 Preliniinun lnfornrarinrr Srarerrienr a1 8 5  

LY 

70 

71 

” The EchoStor Series D convertiblc preferred stuck held by Vivendi is automatically convertible into I O  shares of 
EchoStar Class A common stock immedialely prior to the effectiveness of the merger. Post-merger. Vivendi will 
hold less than 5% of the equily and about 1 %  of the voting interests i n  New EchoSlar. See December 2001 
Amendnrenr at 2. Vivendi also has continpent value riphts as downside protection for the price of the Class A 
common stock to he issued upon conversion of the Series D Preferred Stock. The maximum payment under the 
rights is $225 million i f  the merger with Hughes I S  completed. or 5525 million i f  the merger is not completed. See 
Contingent Value Riphts Agreement between EchoStar Communicatluns Corporauon and Vivendl Universal, S.A. 
(Dec. 14, 2001). See ulso EchoSlar May 29, 2002 Prelinrinag ltlfornrarion Srarenrerrr at 291. 

” See EchoSrar May 29, 2002 Prelinritlan. InJoniiurion Srurenierlr at 85. The New EchoStar B common stock would 
have special voting rights. would be convertible into New EchoStar Class A or C common stock. and would he 
subject to certain transfer restrictions. However, i n  all respects other than voting rights. converribilily, and transfer 
restrictions, the New EchoStar Class B common srock would be substantially the same as the New EchoStar Class A 
and B common stuck. 

The eight directors andlor officers of EchoStar who would serve as directors of New EchoStar are 0. Nolan 
Daines, Peter A. Dea. James DeFranco. Michael T. Dupan, Charles E. Ergen. Jean-Marie Messier, David K. 
Moskowitz, and Steven B. Schaver. See Amendment No. 3 IO Schedule 14C. August I2.2M)2. filed by EchoStar. at 
292-293. 

l5 The three directors and/or officers of Hughes who would serve as directors of New EchoStar are Peter A. Lund, 
Harry J. Pearce, and Jack A. Shaw. See Amendment No. 3 to Schedule 14C, August 12,2002, filed by EchoStar, at 
292-293. 

“id. 

74 

~~ ~~ ~~. ~~ 

See Application at 15. 

See Amcndment No. 3 IO Schedule 14C, August 12,2002, tiled by EchoStar. at 294 

71 

1x 

’’ Id. 
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3. Scope of the Proposed Transaction 

20. The proposed transaction would bring the various Commission authorizations and 
licenses held by EchoStar and Hughes, including the full-CONUS DBS authorizations now held 
separately by EchoStar and DirecTV, under control o f  one new entity, New EchoStar. Approval of the 
proposed transaction would combine the two largest providers o f  DBS service into il single provider of 
DBS service in the United States, which would serve over 18 mil l ion subscribers.R0 Moreover, the 
merged entity would hold authorizations for a l l  o f  the current U.S. DBS frequencies at the full-CONUS 
orbital locations.8' The proposed merger would also include the transfer of Ka-band authorizations held 
by EchoStar. Hughes, and its subsidiary PanAmSat. to New Echostar," as well as PanAmSat's GSO FSS 
C and Ku-band operations, and the authorizations held by HNS, one of PanAmSat's largest customers.83 
A list of FCC authorizations and licenses held by each of the Applicants that are subject to transfer under 
the proposed transaction are provided i n  Appendices B, C, and D of this Order." 

21. In addition, the Applicants have proposed, subject to and contingent upon approval of the 
proposed merger, to launch and operate a DBS spot beam satellite in  order to provide addittonal local 
broadcast channel programming capacity." Specifically, EchoStar and Hughes filed their conditional 
joint Satellite Application seeking approval to launch and operate NEW ECHOSTAR I at the 1 IO" W.L. 
orbital location with other existing and planned satellites in  that orbital location currently authorized to 
EchoStar and D i recTKX6 Through the reuse of eight o f  the thiny-two DBS frequencies 3t 110" W.L.. the 
Applicants propose to form 28 distinct spot beams to provide delivery of local broadcast channels to 
DMAs not previously served by either EchoStar or DirecTV.S' The Applicants claim that the NEW 
ECHOSTAR 1 satellite, when combined and integrated with the other satellite and spectrum assets of 

According to recent SEC filings. as of June 10. 2002, EchoStar has 7.46 million subscribers (see EclioSlar IO-Q 
June 2002 Reporr at 18) and DirecTV has 10.7 million subscribers (see Hughes I O - Q  June 2002 Reporr 31 38.  See 
n. 14. 43, supra. 

As a result of consolidation in the DBS industry 5incc the Commission first began authorizing use of the DBS x i  

spectrum, EchoStar and Hughes, throueh its DirecTV subsidiary, have emerged as the two dominanl providers of 
DBS service in the United States. Combined, EchoStar and DirecTV hold Commission authorizations to operate 
from a11 three full-CONUS orbital locations usinf all Y6 frequencies allotted 10 these locntionc for full-CONUS DBS 
service. 

10 

See PonAniSar IO-K 2001 Anriiral Reporr at 1-2. PnnAmSaL which is X I %  owned by Hughes, provides video and 
data network service to major broadcasting companies. DTH providers, and telecommunicalions companies. 
PanAmSat also provides satellite 5ervices directly 10 network suppliers for development and operation of private 
business networks in the United Slates. 

See PanAmSar IO-K 2001 Annual Reporr at X 83 

84 Appendix B l ists the FCC authorizations and licenses held by EchoStar. Appendix C and D l is ts  the FCC 
authorizations and holdings of Huphes, with Appendix D listing separately the authorizations and licenses held by 
PanAmSal. 

85 We found that the issues raised and the claims made by the Applicants in the Satell i te Applicauon were directly 
relevant io the issues under consideration in our review and evaluation of [he proposed merger Applicaiion. Thus, 
we treated the Sarell i le Application as a major amendment to the Applicants' proposed transaction and sought 
commenl from interested parties on the propmed Satel l i te  Application in  this proceeding. See n.5, supra. 
Ph - ~ ~ ~ ; ~ i ~ ~ i ~ a ~ r ~ l ~ ~ ~ ~ - ~ ~ ~ ? ~ ~ i ~ ~ ~ ~ r e - i i r ~ ~ ~ ~ ~ ~ ~ ~ ~  
approval of the proposed merger transaction. Id.  at 5 .  
87 Id.  at 21. The Applicants propose to use f ive DBS frequencies that currently are licensed to EchoStar and ihree 
DBS frequencies that are currently licensed to DirccTV. Id. at 8. 
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New EchoStar, would enable New EchoStar to provide access to local broadcast programming in all 210 
DMAs in the United States, including Alaska and Hawaii.8R 

4. Claimed Benefits of the Proposed Transac t ion  a n d  Joint Satellite 
Applicat ion 

22. The Applicants claim that numerous public interest benefits would result from approval 
of the proposed merger transaction and the Satellite Application. They contend that one of the most 
imponant benefits of the proposed merger will be the elimination of what they characterize as “a major 
restraint” on the ability of DBS operators to compete with cable systems in  the M V P D  market. That 
restraint, according to the Applicants. is their duplicative use of DBS spectrum to provide “overlapping 
programrmng The  Applicants claim that EchoStar and DirecTV currently deliver over 500 
identical channels of programming and that elimination of  this duplication would promote the 
Commission’s long-standing policy in  favor of efficient and non-duplicative use of the spectrum.w This 
in turn, they contend, would provide concrete benefits to consumers as New EchoStar would be able to 
use the increase in  available DBS capacity to offer significantly more local-into-local programming and to 
expand its offerings of high-definition television (“HDTV”) programming, pay-per-view (“PPV”). video- 
on-demand (“VOD”) and other niche programming, as well as  interactive services, such as interactive 
television (“ITV”) and broadband satellite Internet services.” The Applicants also claim that approval of 
the Satellite Application would enable New EchoStar to provide consumers with access to local broadcast 
channels in all 210 DMAs i n  the United States (“local-into-local programming”), thus implementing 
Congress‘s goal of broad-based local television service by satellite. as reflected in SHVIA.9’ 

23. The Applicants claim that the merger would have no anti-competitive effects in the 
relevant market, which they claim is the multichannel video programming distributor (‘‘MVPD’) 
market.” but rather would have significant pro-competitive effects as New EchoStar would be better able 
to compete with other M V P D  providers, panicularly cable operators, by offering new and expanded 
programming choices to consumers. This in rum would ultimately result in improved products, prices 
and overall quality to  consumer^.^' The  Applicants also claim that their commitment to price DBS 
service on a uniform nationwide basis will provide benefits to customers in  both urban and rural areas 
since competition in the most densely populated and heavily contested areas will require that New 

“The Applicants claim [hat approval of  the Satellite Application will allow the merged entity IO vigorously compete 
with incumhent cable operators as New EchoStar would be in B posirion Io offer a complete substitute 10 incumbent 
cable system video offerings, and thus, i n  this regard, truly implement Congress’ vision under Satellite Home 
Viewers Improvement Aci of 1999.47 U.S.C. 5 338 (“SHVIA”). 

See Application at 3-4, 27; Satellite Application ar 3, 7-8. Applicants claim that this spectrum inefficiency ”has ny 

become a potentially debilitating competitive impediment for DBS providers due io n combination of factors. 
including the imposition of satellite mandatory carriage obligations, the advent of digital cable services. and the new 
handwidth that  “going digital” gives to cable operators.’‘ Id. at 4. 

w i s ~ ~  Application ar 25; Satellite Application at I ,  7 

See Application at 27-35. 91 

See Satellite Application at 4 9’ 

” 4 7 U S C  4602(13) 

In addition, the Applicants claim that the increase of available spectrum would provide more diversity in the 93 

provision of independent programming voices. See Applicarion at 34-35. 
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EchoStar set the national price low enough to compete for new subscribers in these urban areas, 
consequently providing competitive prices to customers in rural areas." 

24. The Applicants additionally claim that the proposed merger would allow New EchoStar 
to provide "true" broadband Internet access service to a11 regions of the country.96 The Applicants claim 
that the combined Ka-band authorizations held by EchoStar, Hughes, and PanAmSat, along with the FSS 
resources of PanAmSat, would enable New EchoStar to proceed timely with efforts to deploy satellite 
broadband Internet services nationwide. and thus, more effectively compete with cable's bundled offering 
of high-speed Internet access and MVPD products and telephone companies' DSL ~ f f e r i n g s . ~ '  The 
Applicants contend that the creation of New EchoStar would resolve the inefficiencies and uncertainties 
that would exist if each company separately were to offer broadband services, and would dramatically 
maximize the timely introduction of nationwide competition in the broadband markets, including rural 
and underserved areas.98 I n  addition. the Applicants claim that all consumers would benefit from 
vigorous competiLion between New EchoStar and cable systems in urban areas as lower prices resulting 
from "intermodal" broadband competition in these areas would also benefit rural and underserved users 
with lower prices.9Y Thus. the Applicants conclude that due to spectrum efficiencies. cost savings and 
revenue synergies. the proposed merger would produce tangible benefits for all Americans, and request 
that the Commission g a n t  approval of the Application. 

111. 

IM 

STANDARD OF REVIEW AND PUBLIC INTEREST FRAMEWORK 

25. Pursuant to arctions 1_14(a) and 310(d) of the Act, the Commission must determine 
whether thr  Applicants have demonstrated that the proposed transfer of control of Hughes' and 
EchoStar's licenses and authonzationa will serve the public interest, convenience and necessity.'" In 
making this determination, we first assess whether the proposed transaction complies with the specific 
provisions of the Act,'" other applicable statutes, and the Commission's rules. The public interest 
standards of sections 214(a) and 310(d) involve a balancing process that weighs the potential public 
intereg harms of the proposed transactions against lhe potential public interest benefits.lo3 The 

See Applicants' Reply Comments at vi  

See Application ai 25 

9' 

96 

"See Id. 6-8. 47-49 

See Id. at 6-8, 47. According to the Applicanra. the dcploymcnt of broadband satellite systems by each company 
alone would face significant obstacles as such systcms are h igh ly  cap~tal-iniensive requiring a critical mass of 
broadband subscribers to achieve an offering ihat combines a competitive price and a reasonably short time to 
market. See Id. 7,47. 

"See Id. ai 47. 

See Id. at 36. The Applicanls contend thal New EchoSrar would achieve cost savings that include reduced 
subscriber acquisition cosis, rcduced cuslomer turnover, or churn, improved signal security as a result of moving to 
a standardized 9BS platform. reduced programming cnsls 3 s  3 result of a larger subscriber base, and elimination of 
duplicative overhead. 

lo' 47 U.S.C. $5 214(a). 310(d) 

lo' Section 310(d) requires that we consider the applicalions as i f  rhe proposed transferee were applying for the 
~ ~ ! i c s " s ~ c d ~ ! r r r ! ~ ~ n ~ r  s e - h L X U d ~ f J k A c ~ J 7  U.s.C.6 3 U d ) .  Thus, we must examine New EGoStar's 
qualifications to hold licenses. See 47 U.S.C. 5 308. 

See, e.&. Applicarions of VoicrSrreoni Wireless Corp.. Powerrel. Inc. arid Deursche Telekorn AG. 16 FCC Rcd 
9779, 9789 (2001 1; AT&T Corp., Bririsll Teleconmrutiicurrons. plc. VLT Co. L.L.C., Violer License Co. LLC, and 
TNV [Buhonrosl Linrired Applicarrom For Grarrr of Secriorr 21-I Aiirlrorin. Modijicariorr of Aurhorizarions and 

(continued .... ) 
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