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claim that w i th  the spectrum liberated from duplicative carnage. they wi l l  be able to offer at Im\i 13 
H D T V  channels (compared with the two to three HDTV channels that D i r e c r V  and EchoStar 
individually can offer ~ u r r e n t l y ) . ~ ' ~  as wel l  as greatly expanded PPV, VOD, educational. specialty and 
foreign language programming. and other new and improved product offerings. including interactive 

195. Applicants project a discounted pre\ent value of free cash flow from new servicer o f  
REDACTED.'" These new services include [he provizion of local-into-local ~elevision programming iii 

the D M A s  where EchoStar and DirecTV currently do not provide local programming. VOD and PPV. 
HDTV. and interactive services. The Applicants acknowledge [hat they w i l l  incur certain costs in muvinz 
customers over to a single set-top box p la t fom.  which is necessary for the realization of these new 
services. The Applicants estimate that i t  w i l l  cost an awraze of REDACTED per customer for each 
customer transitioned, or a total o f  REDACTED in expenditure\ over three years io perform thc box- 
swap.47' Deducting the cost of the box-swap, yields an e>rimated net increase in revenues ( i n  presenl 
value terms) of REDACTED.'"' 

196. Opponents, while conceding that the nierftx could eliininate duplicarivt proganimii ig. 
respond that consolidating channel delivery and diminatin: duplicalive programming could he achieved 
through less anticompetitive means. For example. \onle Opponcnls \u,oge\l that DirecTV and EchoSla: 
could form a jo int  venture to share chanriel uplinks and do unlink^ :ind u w  cornpatihle set-lop hone\ [ha1 
could receive programming from either company'\ u t e l l i t e x ' "  and that the spectrum df ic ie i lc ics  rlre 
therefore not merger specific. 

197. Several Opponents of the merger cl;iim that nation\ride local-into-local s e n  ice could be 
achieved through less anti-competitive means. becrux!:. 2s J izcused  in Section 1V.C.I s i ipru,  each of the 
Applicants individually has enough Ku-band COKUS cap.icity l o  offer local television broadcacting 
service to significantly more markets that they do today (at Ica\t 100 markets. and pohsibly a11 210 

Opponents contend that, using existing or planned %pot beam satellites. the Applicants 
individually could increase the number of markets i n  which they provide local channels to as many as 100 
D M A S . ~ ~  Opponents also contend that improved modulation and compression techniques can yield a! 
least a 30% increase in transponder capacity, while replacing exirting MPEG-2 encoders with MPEG-4 
wouid increase efficiency by a factor o f  two or three. 

I l h  

198. NAB notes that the Applicants have failed to d i ~ c l o ~ e  how many markets euch company 
individually could serve with i t s  own sa1ellite flcel. or propovd Ilcct. and argues that. without [his 

"' Applicaiion. Eng. Slatemenl at IO  

Application. Eng. Statement al 11. 

Letter from Pantelis Michalopoulos, Esq. on bchalf of EchoSlx and G x y  M .  Epstein. Esq. on behall of Hughcs 

411 

412 

to Marlene Dortch. Secretary. FCC (Ju ly  5 .  2002) 31 7 ("Applicant* Ju ly  5 c.r porre") 

'"Id. at 28. The Applicants claim that cuslomers wi l l  b a r  nonc o l t h c  cost) of this Iransition, however. id. 
Applicants' July 5 w pone at 28. 

Duke Law Reply Comments at 16-17; NAB Petition 31 75-76: Pcgsus Pelition at 61; NRTC Pstiiion 31 63-65 

Pegasus Petitional 41-42; NAB Peliiion at 84-89; and Dukc Law Comments at 22. 
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information, i t  i s  impossible to determine what proponion o f  the benefits arising from providlnf local 
programming in al l  210 DMAs i s  merger-spe~if ic."~ 

199. Discussion. As discussed, the merger offers cenain technical efficiencies by reducinz the 
amount o f  duplicative programming that i s  currently carried by both DirecTV and EchoSrar. For 
purposes of the Commission's public interest analysis. however. the relevant question is  not how much 
spectrum w i l l  be conserved, but rather whether and how those spectrum savings w i l l  translate into new or 
improved products or lower costs. We find. as discussed below, that the Applicants have failed to satisfy 
their burden o f  demonstrating that these spectrum efficiencies w i l l  result i n  cognizable. merger-specific 
public interest benefits. 

200. We note at the outset that the Applicants essentially present their efficiencies cahe by 
comparing the free cash f low that they claim w i l l  result from services that the merged ent i ty  wil l  offer 
after the merger480 with the free cash f low that each o f  the Applicants receives today from the services 
each currently offers. This is  the wrong basis for compari5on. First. i t  i s  a measure of the Applicant, 
private benefit, not the public interest. Second, even i f  one wanted to determine the private benefits of the 
merger to the Applicants, the appropriate comparison i s  to contrast the present discounted v:iIue o f  the 
stream o f  profits that the merged entity is likely to receive from services i t  i s  l ikely to offer after the 
merger with the present discounred value of the stream o f  profits that DtrecTV and EchoStar individually 
would likely earn from services each would likely offer absent the merger. For example, i f ,  absent the 
merger. the Applicants individually would offer local programming in the top 100 DMAs, then the 
incremental revenues attributable to local programming [hat can he said ro result from the merger are only 
the revenues from the additional DMAs that would not be served. but for the merger. 

201. A n  additional problem with the Applicanls' efficiency claims is that they ignore the 
possibility that, because the merged entity w i l l  posbess more spectrum. i t  w i l l  use i t  less efficiently than 
would EchoStar and DirecTV individually absent the merger. I n  particular. the merger may affect the 
incentive of the merged entity to adopt new, more productive technology. which in tu rn  could affect how 
efficiently the spectrum w i l l  be used. The reason that the merged entity may be less wi l l ing to invest i n  
productivity-enhancing technology i s  that the marginal value o f  a firm's spectrum wi l l  decline as [he total 
amount of spectrum i t  controls increases. This suggests that, i f  as a result o f  the merger. New EchoStar 
doubles the amount of spectrum i t  controls, it w i l l  have a reduced incentive to invest i n  productivity- 
enhancing technology. We note, in this regard, that the Applicants themselves have acknowledged the 
diminishing marginal value of the recovered spectrum."' Thus, from a social welfare point of view, the 
merged entity may select a technology that i s  less efficient than i t  would select if each separate DBS 
competitor controlled less spectrum resulting in a public interest harm rather than a benefit. 

.I81 

NAB Petition at 77-79. 

The Applicants esrimate future cash flow for the years 2002 through 2007. They then calculate the earnings 
before interest. hxes.  depreciation. and amortization ("EBITDA') for 2007, and then apply a "lermlnal multiple" of 
REDACTED to the year 2007 EBITDA to obtain an estimate of  future EBITDA from 2008 in perpetuity. 
Applicants' July 5 erpone at I I. 

The following illusmales this point. Since channels differ in popularity. a DBS provider, with lrrniied capacily 
will initially choose the most valuable channels to lransrnii and will add less popular channels only as its capacity 
increares. The DBS provider can increase capacity either by adding spectrum or adopting new, more productive 
technology. But. the channels transmitted as a result of this increase i n  capacity will nevenheless be less valuable 
than the provider's most popular channels. 

In Letter from Pantelis Michalopoulos. Esq. on behalf 0 1  EchoStar and Gary M. Epstein . Esq. on behalf of 
Hughes to Marlene Donch, Secretary, FCC (August 2. 2002) ("Applicants' Aug. 2 e+ parte"). the Applicants state: 
REDACTED. 
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202. Another problem with the Applicants’ efficiency showing i s  that many of the claimed 
benefits appear highly speculative. For example. the Applicants claim that, with the launch of  NEW 
ECHOSTAR 1 i n  30 months. they wi l l  be able to offer local programming in a l l  210 DMAs.  This claim. 
however, i s  premised on a number o f  assumptions that may not prove true. For example. the prediction 
assumes that N E W  ECHOSTAR I can be launched in 30 months and put in operation within six months 
after launch, but both these dates may slip. [ndeed, Applicants’ claimed timeline 2nd cos15 are 
inconsistent with guidance given to the financial community that the box-swap could cost 52.5 bil l ion m d  
take four years.4a’ The prediction also assumes that the 1500 local television channels that New EchoStx 
wi l l  transmit w i l l  be in standard definition format. I f .  however. broadcast HDTV is introduced in local 
markets more quickly and more broadly than the Applicants assume, then the merged entity may h3ve 
inadequate transponder capacity to c a q  all the local channels in HDTV format.“‘ I f  this proves true, 
then this may undermine the Applicants’ estimate5 of the incremental revenues that they expect wi l l  flow 
from providing local television programminp in a11 2 I O  DMAs. thus undercuttin: their projected 
efficiencies and benefits. More generally. many of the Applicants’ efficiency claim\ are inherriitly 
speculative because they are not projected to occur unti l  threc or more y e m  aftsr conwi i i i i ia ion til the 
merger. 285 

203. In addition. many of the claimed merper benefits do not appear credible. For ex:iniple. 
we are skeptical o f  the Applicants’ financial projections concerning the planned expamion o f  local 
programming into al l  210 DMAs.  
Purely from an economic standpoint. we are not perwaded that the private hsnefira o f  being able to claim 
that New EchoStar provides local pragramming into 1111 210 DMAs outweigh the econoiiiic losses that i t  
is  l ikely to incur in serving those markets. If i t  appears likely that the New EchoStar w i l l  lose money on 
providing local programming in some number of the smaller DMAs. thcn we need to be skeptical that it 
wi l l  actually carry out this strategy, and we must therefore di5count the asrociared claimed benefits. 
Indeed, D M A s  101-210 have 600 local channel.; th;it would he c;irrit.d to reach only an additional 14% o f  
the population.”7 Similarly, the Applicants have not presented wff icient convincing evidence that they 
w i l l  actually use the entire amount o f  spectrum held by NKW EchoStar. Panicularly, i f  the marginal return 
from such spectrum i s  low enough, the Applicants may simply choose to ”warehouse” the spectrum. even 
though the spectrum would be o f  much greater v;iIue to anothc,r rnriry. 

Speclfically. the Applicants’ acknowledge that 

204. Finally, we are not persuaded by the Applicmth’ attempt to quantify the benefits o f  many 
of the new services that they claim they w i l l  offer. Although the Applicanrs have submitted what they 
characterize as a “synergies presentation” that attempts to estiin3tc the free cash f low and EBITDA p i n s  
from these new services, we find this presentation flawed in  a number of respects. First. we note thur the 
Applicants do not attempt to estimate specifically the incremental profit that i s  l ikely to be generated by 
these new services. even though profit i s  the economically meaningful measure o f  the merged entity’s 

incremental profit. this would not necessarily provide a clear indication o f  the net gain in social welfare. 
private gain or surplus. In addition. however. even i f  they were accurately estimating their expected ., 

~~ ~ 

See Douglas S .  Shapiro. Michael L. Savner and Jeffrey R. Toohip. /rii/iaririg Coverage ofDR.5 Secror. (Equity 
Research, Bank of America Securities, Sept. 19, 2 0 0 2 )  31 6. 

According to the Applicants, each HDTV local channel uses as much JS ten times as much spccrrum as a SDTV 
channel. Application. Eng. Statement. at 13-14, 

C/ DOJIFTC Guidelines § 4. n. 37 (”Delayed h e n c h  from efficiencies (due i o  delay in the achievement of. or 
the realization of consumer benefits from. the efficiencies) w i l l  he given less weight because they are less proximate 
and more difficult to predict.”) 

481 

‘led 

4 8 1  
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Shapiroet al. at 37-38. 
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In particular, if the incremental cash flow results from customers’ switching from cable, then that 
incremental cash flow may well exceed the incremental increase in social surplus, since i t  may come at 
the expense of cable companies that suffer correspondingly lower profits.*98 

205. More generally, the Applicants provide aggressive revenue estimates for many of the new 
services that they claim the merged entity will provide. but they fail to provide detailed evidence 
supporting those revenue projections. For example, the Applicants project incremental revenues of 
REDACTED.@ The Applicants provide no economic model or any other empirical evidence to suppon 
these projections. however. 

2. Cost  Savings 

206. The Applicants claim that the merger will generate significant cost savings of 
REDACTED per year or REDACTED.4w First, they assen that the m e r p  will result in  ;L reduction of 
REDACTED i n  subscriber acquisition costs (“SAC”). which represenls a reduction in the cost of adding 
an additional customer of REDACTED.”’ The  Applicants break down the reduction in SAC into the 
following categories: reduced piracy costs o f  REDACTED (resulting from increased signal security 
made possible by the shift to a single DBS service platform).‘” increased efficiency of i n d l a t i o n  for il 
savings of REDACTED, incremental volume discount5 from hardware manufacturers 2nd suppliers 
amounting to REDACTED, and savings in marketing. advrnising and distribution of REDACTED.J9’ 
Second, the Applicants also claim that the availability of local programming, plus other enhancements. 
will reduce customer chum and save a total of REDACTED.“” Third. they claim that by merging, the 
parties will be able to realize a REDACTED reduction in programming costs which w ~ l l  nmounl to a 
total savings of Fourth, the Applicants claim savings of REDACTED resulting from 
reductions in general and administralive expense.’% Finally. they assen that the merger will permit them 
to reduce capital expenditures by REDACTED.‘” Opponents dispute these projected cost 5avingA and 
the claim that they will be passed on to consumers. NAB suggests that the high post-merger 

“’ Similarly, in estimating thc zain in free cash flow irom providinf local programming i n  a11 210 DMA,. ihc 
Applicants assume that the introduction of the lac31 programming will increase lheir market share in a11 geographic 
markets by the same percentage. We find this assumption to be highly unrealistic. Particularly for thorc geographic 
markets where customers do not have access to cable and where current DBS penetration rates are already high. we 
would not expect market share IO rise as much 3s i t  would i n  markets whcrc customers have access to cable and 
DBS penetration is consequently lower. 

“’ Id. at 40. 

49D Id. at 17. 

Id. at 18. 

Application at 36; Applicants July 5 ex porte at 18 

491 

492 . 

”’ Applicants July 5 ex pane at 18. 

d’ Id. ai 20. 

4q5 Id. at 22. 

496 Id. at 24. 

Id. al26. Parl of the reduction in capital expenditures. according to the Applicants, will result from ihe ability of 
the merged entity to “utilize all 32 DBS transponders at I 1 9 ’  W.L. orbital location using just two satellites instead of 
che four that are slated to operate there.“ Application. Eng. Statement at 12. The Applicants acknowledge, however. 
chat they will incur additional capital expense in launching spol beam satellites to provide local propamming into 
more DMAs. Id. at 27. 
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concentration makes i t  unlikely that the merged entity w i l l  pass any cost savings on to consumers."'x 
NRTC and Pegasus further claim that the additional c o m  asaociated with the merger make i t  unlikely that 
the merged entity w i l l  pass along any cost savings to consumers.'w NRTC and Pegasus also argue that 
reduced customer chum should not be considered an efficiency, because i t  i s  the result of the elimination 
o f  competition.'" NAB claims that the Applicants failed to include any empirical data to suppon their 
claims and that the efficiency gains would be in fixed cosis, which are less l ikely to off-act the 
competitive harms resulting from the mer_eer."l In  responx to the Applicants' July 5. ZOO2 Et Parre 
presentation. NRTC questions the Applicants' claimed reduction in promammlnc costs NKTC cla ims .. . -  - 
this i s  not a true economic efficiency and. w e n  i f  reillzed. might nor even represent volume diwxuntmg 
REDACTED.'" 

207. Di~currion: We find a number of is'ruus and problems with the Applicants' effisienciex 
showing. These issues and problems cause u h  to conclude that the Applicant!, have failed to adequately 
support their claims that the merger w i l l  r e d  in significant co\t savings. We discuss each o f  these i hzues  
in turn. 

208. First, the Applicants have cla imtd x v e r n l  efficiencie5 [ha[ do not appear to be merscr- 
specific. and therefore are not cognizable. For example. [he Applicants claim that the mereed firm w i l l  
require over 30 mi l l ion new set-top bow\ .  and lh3t the co\t per box wi l l  decline ripnificantly 
REDACTED due to economies of scalc in production. They then c la i in  that the reduclions in the C O I ~  of 
the set-top boxes represent an efficiency o f  the merger. To dcrnon.;rrute that claimed volumr-based cost 
savings are merger-specific. however, the Applicants mu<[ demonstrate that the cos  saving.; result from 
the increased demand o f  the single merged rnl i ty. rather than from any increase i n  [he entire i nduwy  
demand. The Applicants have made n c  such demonxtration. h4oreovrr. they have not even alleped that 
the cost savings could nor result absrm the merger. because the componenls used by EchoStar and 
DirecTV individually are not sufficiently hiinilar. Thus. for example. i f  set-top box mmiifacturers would 
use the same computer chips and hard drives. reprdle5, o f  whether the panies merged, then any volume- 
related cost savings resulting from the growth in [oral market demand would not be deemed merger 
specific. Similarly, the Applicants cite several factors for the reduced chum that contributes significantly 
to their total projected costs savings. It i s  not clear. howevsr that one of the factors contributing to 
reduced chum - the adoption o f  "best practices at call center.;. scrvice centers. and on installations" - i s  
merger specific.50' Likewise, the Applicants claim [hat chum wi l l  be reduced because the merged entity 
w i l l  be able to offer a bundled MVPDlbroadband product.'m As dihcussed below, howtver, i t  i s  not clear 
that the ability to bundle broadband service with DBS service i'r mcrger-specific. 

209. Second, many o f  their other claimed co>t uv ines appear to be either speculative or 
lacking in credibility. For example, according to the Applicant\' own estimates. a significant percentage 
o f  the claimed cost savings w i l l  not accrue before 2006.50' As previously indicaled, benefits that are 

NAB Petition at 73-75. See also Duke Law Commcnls 31 17 

Pegasus Petition at 53. For example, NRTC eslirnatcc thdt thc x i -l op  box change-out w i l l  cost the merged 
company more than $5 billion, not the "couple of billion dollars ovcr a period of three or four years" stated in Ihe 
Application. NRTC Petiliun at 66-67. 

4% 

NRTC Petition at 67-68; Pegasus Pelition al56-57. 

NAB Petition. Sidak Decl. at 59-60 

See NRTC Sepi. 4 ex parte 

Applicants' July 5 ex pone ai 20 543 

xn Id. 

Id. at 17. so5 
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projected to occur only in the relatively dittant future ars normally discounted because thc! are inhsrentl) 
less certain. This speculative nature o f  future benefits becomes panicularly problematic i f i t  i s  claimed. 
as Applicants do here, that certain benefits will continue into perpetuity. Specifically. the Applicants 
apply a terminal multiple of  REDACTED,  which 1s intended to measure the “going forward” value o f  
cash flow for al l  benefits efficiencies that are present in year 2007.’Ob B y  applying this terminal multiple, 
Applicants are basically claiming that the year 2007 efficiencies wi l l  continue forever.”’ Claiming 
perpetual cost savings would always raise credibility issues. but those concerns are increased here. zince 
some o f  the claimed cost savings appear to be o f  a limited duration. For example. the Applicanb assumed 
that the merger would yield a reduction in piracy C O W  of R E D A C T E D  per gross add in the fir>[ bear and 
R E D A C T E D  per gross add in each yem thereafter. for a total wvings o f  R E D A C T E D  in piracy custs. 
The projected reduction in piracy costs. however. i s  premibed on changes in the conditional ;ICCTS\ 

software that w i l l  be implemented with the box swap. While this change in conditional access miiy 
initially reduce piracy, i t  is  not at a l l  clear that the incidcnce o f  piracy w i l l  not begin to rebound.‘”‘ 

210. I n  other cases. the Applicants rithcr ha\,? clsarly eugfera t rd  the likely co\ i  zsvingz or 
have simply failed to provide adequate justihcrition for their eff-icisncy exttmates. For c \ m ~ p l e .  thc 
Applicants have not adequately substantiated their claimed saving\ in programming costs. In  paniculJr, 
they have not demonstrated that programming cost5 w i l l  nece\\arilv fall IO the extent they predict based 
on the merged entity’s larger subscriber b3se. We note in #h i \  rLyard that the record indicates thdt 

R E D A C T E D .  Similarly, they have not pro\,ided wff icieni evidciiL,c to wppon  their claimed installation 
efficiencies and distribution efficiencies or the claiiiied co\t rrduLttoii\ arsociated with reduced churn. In 
addition. the Applicants frequently fzi l  to distingui\h clairncd cost \ s v i n p  that would result in  a reduction 
in marginal cost from cost savings that would r r d  in a reduction in fined cost. For example, i t  i s  not 
clear whether the Applicants’ projected savings in ad\wtisinp. murleting. and distribution. which i t  

claims w i l l  contribute to a significant reduction in SAC. rcprcvnt \riving\ in marginal cost or fixed cost. 

21 I. Ln addition. the Applicants’ analysts of cost .\a\inpr takes the form o f  a business cabe 
analysis, rather than a welfare analysis that speciLcdly consider5 whether claimed cost reductions result 
in net increases in social surplus. which can be balmced against any anticompetitive effects o f  the merger. 
Certain o f  the Applicants’ claimed efficiencies appeiir to r rprcwnt no tnit cost savings. but rather only a 
tranzfer o f  surplus. For example, i t  appears [hat a ponion o f  thc clainicd reduction in SAC costs actually 
relate to a reduction in the subsidy DirecTV and EchoSrar currently provide to retailers and new 
subscribers to cover part o f  the cost o f  equipment and ins ta lh ion.  Since a reduction in the subsidy 
simply means that the retailer or customer w i l l  pay more. thcre i s  no cognizable efficiency gain from this 
portion of  SAC. Reductions in these “expenbes,” rather. may he indicative of the emascularion o f  
competition and the resulting consumer harms. Similarly. we q c e  wi th NRTC and Pegasus that 
reductions in chum may more accurately be conhidered 32 indicarlvc o f  the reduction i n  consumer choice 
and so cannot be counted as a public benefit. Finally. any u v i n g s  i n  programming costs that result from a 

IW Id. at 11 

Io’ We note that the Applicants’ choice of multiplicr 1s inc,insistdni uiih ihc discount rate they employ. Specifically. 
the Applicanrs’ choice of a terminal multiple of REDACTED implics il discount rate of REDACTED In lhcir 
business case analysis. however. the Applicants gcncrdly employ a discount rate o f  REDACTED, such as when 
lhey compute the present value ofthe terminal valuc and the prcscnt value of the synergies in years 2003-2007. Id. 
at I I. Applying a consistent, ten percent discount raw in calculalcd thc terminal multiple would reduce the multiple 
to 10, which would significantly reduce the calculatcd hcncfiis. 

’Os See Id. at 18. Sce also Sorcllire Business Newr. IO (Aut. I?. 1002) (discussing the view that any securitv svstem - , , ~ ~ - ~ ~  
could be compromised given enough time. and that ihe only way to prevent piracy is  to continue to upzrade the core 
security system). 
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change in bargaining power represent a shift in surplus between programming providers m d  DBS 
operators, but not necessarily an increase in total surplus. 

212. To summarize, as described above, the Applicants have failed to demonstrate that certain 
of the claimed efficiencies are merger-specific. Other claimed cost savings appear too speculative. while 
others simply are not credible. Finally, other alleged cost savings do not appear to be not tme efficiencies 
but rather represent a shift i n  surplus between parties without any necessary increase in social welfare. 
Again, as discussed above. what is important is the extenr to which these lower costs lead i o  lower prices 
and can offset the reduction in competition. rather than whether the merged entity will achieve a lower 
cost StPJCNre as a per se matter. 

3. 

The Applicants claim that  one of the most compelling benefits of the proposed merger is 
that New EchoSrar, as an integrated. full-service DBS provider. will be able to compere betrer with cable 
systems to the benefit of consumers. The Applicants claim that DBS spectrum inefficiency has prec1udr.d 
the Applicants individually from effectively competing with cable systems. particularly given existing 
must-carry o b l i g a ~ i o n s . ~ ~  The Applicants argue that as zepaate companies. neither Echostar nor 
DirecTV has been able to discipline cable companies' prices and that only through the merger will DBS 
be able to provide effective, price-reducing competition. The Applicants note that cable companieh have 
been continuing to raise their prices in excess of the consumer price index. 

Enhanced Ability to Compete with Cable 

213. 

510 

214. Opponents disagree that the merger is necessary for DBS to compete effectively with 
cable. Pegasus and others claim that DBS's current excellent ability to compete effectively with cable is 
evident by DBS subscriber growth rate. In 2000-2001, Pegawa states that DBS subscribers have 
increased by 24%. while cable subscribership increased by only 1.9%'" ACA notes that the DBS 
subscriber growth rate is 2.5 times that of cable."' ACC SJtellite claims that the current competitive 
MVPD marketplace with its two DBS providers benefirs consumers because i t  provides for increased 
customer services, products, features, channel selections, and competitive 

215. As an initial matter, we note that i l  is not entirely evident how this argument differs from 
the Applicants' other efficiency claims - i .e . ,  that the merger will lower New EchoStar's costs and allow it 
to offer new and innovative services, In particular, since i t  is not the Commission's role lo plck winners 
and losers in competitive markets, i t  is not clear why any net increase in DBS market share resulling from 
the merger, by ilself, should be treated as a public interest benefit. 

216. One possible interpretation of the Applicants' argument. though the Applicants 
themselves do not articulate it, is that absent the merger. Echostar and DirecTV would be driven from the 
market or marginalized by cable competitors. If the Applicants are implicitly making such a "failing 
firm" argument, we do not find it to be persuasive. As Pegasus and other merger Opponents note. the 
relative market share of DBS compared with cable has been one of steady and impressive growth. 
Furthermore. there is no evidence in the record that suggests that this growth will suddenly terminate, 
markedly decrease, or that DBS will suddenly begin IO lose customers to cable. 

WJ Application at 24. 

Applicants' Reply Cornmenis at 45-47,61. 

Pegasus Petition at 37. See also Carolina Comments at 3 ;  NRECA Comments at 6 

ACA Petition at 12. 

ACC Satellite Cornmenis at 6 .  
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217. A second interpretation would bs that the merger w i l l  force cable competitors to cut 
prices and improve their cable offerings in W A Y S  they would not have attempted absent New EchoStar’s 
assumed more competitive offerings. The problem with this argument i s  that the merzer simulations, 
discussed above. already rake into account the possibility that cable companies wi l l  cut price. I f  the 
Applicants are arguing that the merger simulations, in some way. underestimate the extent of  the 
competitive reaction by cable companies. then they would need to explain Ihs reasons for th is 
underestimation. This. they have not done. Indeed they have not demonstrated that such a potential 
decrease in  cable prices could overwhelm the lihely negative effect of the merger with respect to 
increased MVPD market concentration. Thu5. while the merged entity might be a more capable \ingle 
competitor. that does not necessarily mean more effective competition in the MVPD market place. and 
therefore better results for consumers T o  the contrxy. our analysis demonstrates that the proposed 
merger would l ikely leave New EchoStar a more capable. but less effective, competitor, a situation that is  
more likely to harm than benefit consumerb. and therefore the public interest. 

D. 

218. 

Potential Public M e r e s 1  Benefits- Broadband h la rke t  

Inrrodircfiori. Applicants a s ~ n  that the merrer w i l l  benefit the public because i t  wi l l  
“allow New EchoStar to deploy ;I true broadband alternative thal i s  competitive in all rndior respects to 
DSL and cable modem services.’’ arid that i s  able to compcte effectively with the ”bundled video, 
broadband and interactive service . . , t tat  i s  k i n g  rolled out by those cable cornpanics offering di$l 
cable service.””‘ B y  “ttue broadband” the Applicant5 mean a competitively-priced re\identisl Iiitsrnet 
access service meeting the Commission’s definition o f  “advanced services” - ;.e.. providing Internet 
connection speeds in excess o f  200 kilobit.; per \econd (Kbps) in both directions of transmis\ion - and 
that i s  provided primarily through the use o f  next-generation satellite system5 employing Ka-band 
spectrum.515 The Applicants argue that capturing the alleged benefit5 tums on the deployment of Ka-hand 
systems because “Ku-band two-way broadband satellite \ervice\. such as those implemented by Starhand 
and Hughes. wi l l  struggle to achieve sufficient economies o f  <c;iIe to effectively compete with terrewial 
DSL and cable broadband services.”Ji6 The Applicants argue they mubt combine their Ka-band licenhes 
and individual D B S  subscriber bases in order IO deploy a coinpetitive satellite broadb~nd service i n  time 
IO challenge cable and digital subscriber line technologic\ (’.DSL’) and to prevent cable from locking in 

Applicants‘ Reply Comments at 106. 83 (true hrcidhdnd 3 ~ l e r n n t l ~ e )  (bundled service by diytal cahle). See olsu 
Applicaiion at i (”The merger w i l l  allow New EchoStar to provide mcmingful broadband compculion with cable 
and telephone companies as a virtual third l ine into the home /or  u biir~ille of video/d~rm/lnrrnrer services.”) 
(emphasis added). 

’IJ Id. at 83. n. 198 (citing Inquiry Concerning rhe Deplo!nienr of Ah~anred 7elecomn1unicariuns Capuhiliy ro All  
Americans in a Reasonable And 7irnelj Fashion. and Possible Sreps Tu Accrlerare Such Depluxnrerrr Pirrsnatrr lo 

Section 706 u j  rhe Telecornniunicarions Acr of 1YY6. 17 FCC Rcd 2 8 4 .  2847-51 (2002) (“7l1ird 706 Repurr”) 
(defining alleged “ m e  broadband’’ benefit as rneeiing Commission‘s definition of  “advanced telecommunications 
capability“)). For purpose of our analysis, we refer to such enhanced Internet access services as “satellite broadband 
service’’ unless the context requires otherwise. We m i t e  !h i t  [he terms “broadband” and ”broadband services“ have 
come to mean many different things to many different people. and ha$ been used to refer 10 ‘high->peed‘ Intcrnel 
access services-i.e.. in excess of 200 Kbps in at lcast one direction-in addition to “advanced services.” 
Appropriate Framework for Broadband Access 10 rhr Iirrerrrer over Wireline Faciliries Lhiiversol Service 
Obligarions of Broadband Providers, Notice of  Propoxd RulemaLing. 17 FCC Rcd 3019. 3019 ( 2 0 0 1 )  (“Wireline 
Broadband NPRM”) ;  See also I n q u i q  Cuncerrirn,q High-speed Acrrrs 10 rlie lnrerner Over Cable und Orher 
Faciliries; lnrerner Over Cable Declararory Rulirig: Appriipriare Rrgularor Trearnienr for Broadband Access ro the 
lnrerner Over Cable Faciliries). 17 FCC Rcd 4798. 4802-03 (2002)  (”Cuble Modenr Declararor). Order & N P K M ” ) .  

S I 4  

516 Application, Eng. Statement at 15. 
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its dominant position in the provision o f  bundled video/lntemet access service.5i7 The Applicants allege 
that the merger w i l l  enhance competition i n  the delivery of broadband Internet access services i n  urban 
areas and offer such services. at the same low price and high quality. to areas that are unlikely to he 
served by cable modem or DSL in the near future (if at all).5iu The Applicants assert that merger-related 
efficiencies would allow them to deploy satellite broadband to an alleged “critical mass” o f  f ive-mill ion 
satellite broadband customers within f i v e  years.”’ 

219. Opponents contend that the Applicants’ competitive satellite broadband service i s  
possible without the proposed Moreover, Opponents argue that the merger w i l l  in fact harm 
competition for satellite broadband services i n  rural America by thwarting competition in  the anticipated 
market for enhanced broadband Internet access services and wi l l  also eliminate competition in the marker 
for existing, Ku-band Internet  service^.^'^ NRTC argues that the Applicants “’target’ a $35 monthly 
charge-but they offer no definition of ‘target’ or  any hint of when (or ir) they w i l l  meet the ‘target”’ and 
that ”the Applicants propose their target price for a ‘basic monthly broadband service’ - but they fail to 
define what ‘basic’ service i s  and what kinds o f  services would constitute ‘broadband.””” As NRTC 
funher asserts, ”basic” broadband “may mean the slowest o f  speeds or a level of service that few would 

’I’ Id. at 47-48 (“Time to market is  of the essence I f  ncxt-gcncration sate l l i te  broadhand services rcach thc nixL.ct 
only after cable and DSL have commanded 6 0 4  of potential hroadbmd customers. i t  i s  not clear whcther any late- 
coming service would be able to attract enough of the remaining customers to hecome viable.”); id. 31 -18 (“lOlnly a 
narrow window of opportunity i s  presented for imposinp hcighrcncd prcssure on cable before cahlr i s  ablc io lock in 
its dominant position.”) 

’ I 8  Id. at 43 (proposed merger ”will have 3 profoundly positive effect on the deployment of facilities-based. 
advanced, two-way, broadband services via satellite to a l l  American,. cspecially in rural areas“), id. at 47 (merfcr 
will “promote exponentially the efforts of hoth companicr to implement truly competitive ncxt-gcncration 
broadband systems in a fashion that. absent the merfcr. would l ike ly  hc si;nificantly less beneficial to the public.”): 
Applicants’ Reply Comments at 96 (“[Tlhe efficiencies nowin: from the merger will enable New EchoStar l o  
deploy a competitive mue broadband satellite offering for the benefit of a l l  U.S. consumers, rural. suburban and 
urban alike.”). id. at 106-109 (merger’s efficiencies will allow dcployment of competitive. “truc” broadband 
alternative to cable modem and DSL): NRTC Petition at 4.7 (summarizing Applicants’ claims). 

’ I 9  The Applicants contend that with this critical mass. they can “rccovcr the significant up-front investment and 
subscriber acquisition costs associated with launching and marketing a new two-way broadband satell i te service.’’ 
Applicants’ Reply Comments at 101. See also Application. Eng. Statement a1 15 (estimating that  ”at least 5 million 
subscribers would be necessary IO recover the siynilicant up front investmcnt and subscriber acquisition costs 
associated with launching and marketing (a compctitivr] two-way broadband satel l i te  service”). 

See. e.g.. NRTC Petition at 54-55. Morgan Dccl. at 2-3. 36-39; Pepsus Petition at 47 (“{Il l  i s  clear that both 
EchoStar and DIRECTV already are at the forefront in offering competitive broadband services, and that each can 
and would continue to develop enhanced broadband services on a competitive basis without the merger:’); id. at 49 
(“Both EchoStar and Hughes each have sufficient spectrum (both in the Ku FSS and Ra FSS bands) to offer a 
competitive broadband service. Moreover, both have existing customer bases accustomed to using satell i te services, 
vast distribution networks. and formidable financial resources necessary to support satellite broadband through the 
growth phase.”); NAB Petition at 104105 (noting Applicants planned Ka-band projects and DirecTV‘s “optimistic” 
statements about future of satell i te broadband). 

I20 

’ 

521 See. e.g., NRTC Petition at 50-51 (merger would cause Ku-band merger-to-monopoly in areas not served by 
cable modem or DSL); NRTC ex parie Reply Comments (April 4. 2002) (”NRTC Reply Comments”) at 30, n.75 
(cause broadband monopoly in  areas not served by cable modem or DSL); id. a t 1  42 (cause broadband monopoly in 
rural America); NAB Petition at ii (”Consumers in [areas without other broadband options] will be at  the mercy ora 
monopolist for broadband Internet access.”); id. at 102-03 (merger will “snuff out existing competition” for existing 
service in rural America); Pegasus Petition at 30 (‘This merger will eliminate currellt choices in satellite 
broadband.”). 
522 See NRTC Sept. 4 expane.  Atfachment (Ex Parte Comments (Redacted)) at 35,36. 
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want, leaving the door wide open for pricz d iw imina t ion  for 'non-basic' broadband service." As a 
monopolist, NRTC contends. "New EchoStar would have every incentive to set a high national price for 
'basic' broadband; it would have a l imited desire to compete against DSL and cable modem in the areas 
where those services enjoy a huge head stafl. and instead would have every incenlive to overcharge rural 
Americans who have no other choices." 

220. For the reasons set foflh below. we find that the record fails to suppon Applicanis' 
broadband services claims. We are panicularly concerned that. as NRTC aryen.  the Applicants hiive 
provided too little detail about the price and nature of their proposed satellite broadband senice for u \  to 
conclude that the proposed transaction wi l l  produce a non-speculalive. merger-specific benefit with 
respect to broadband services. Based on the record before us. we cannot conclude thar the proposed 
merger i s  necessary to allow New EchoStar to directly and effectively compete with DSL-based and cable 
modem services o r  with cable provider,' bundled MVPD/lnternet services. Additionall), on the record 
before us. we cannot conclude that the mrrper wi l l  speed the dcployment o f  satellite broadbmd service\ 
to the millions of Americans in  rural (and other undcrwrved ;ired>) who are unlikely to recciw tems t r i r l l  
broadband services in  the foreseeable future. The record indicates tha~.  to the contrary. the merser n i i i y  
impede the provision of any form o f  u t d l i t e  Internet her\ icc. pmicular ly to rural Americans. 

221. Buckground. While most residL.ntial In l rrnel  acce\\ sxv ice  i s  provided over narrowband 
connections, Americans are increasingly wbscribing to hrodband Internet ucces< wrviceh. Such 
services today are predominantly pro\,ided by cable operdtur5 u\ ing cable modem trclinolugy. 2nd 
secondarily by telecommunications carriers utilizing DSL."' By  contrast. current satsllite-provided 
Internet access services constitute only 3 small percentage of a11 Internet access service accounts. 

5 2 ,  

5?! 

222. Despite the large number o f  iub<cribrr\ to rerrL.htrially-provided Internet ~ccesh services, 
millions o f  residential consumers may not habe acccs\ tu hroadhand Internet access service5 in the n z x -  
term.s26 Although MMDS. third generation wirele>i ( 3 G )  and other wireless technologies have the 

We have recognized analysts' predictions concerning the likely incrcdsc in hroadband connection,. Third 706 
Repon, 17 FCC Rcd at 2870-71 ("Currently. ihc vas1 mJjnrily ( X O O  pcrcenl) [of on-line houscholds have] 
narrowband conneclions. but the percentage 01 high.,pcd ciinnc~tions ,huuld increase, so th3i in the next l i ve  
years. 55.7 percent of access connecrions are projcctcd 10 hc high-sped cIr :rdvnnced."). Broadband In temei  3 icccs  
services are approximalely four times LS fast 3s the less than 56 Kbp, achicvcd hy did-up, or "narrowh;lnd," lnlcrnel 
access technologies. See lnquin Concerning rile Di.plo\nienr of A d \  unc.rd Teleconm~rrnicariu,rs Cupabilln IO All  
Americans in a Reasonable And Time11 Fa.rhiotr, utrd Pnrsrhlc S r r p  To A~re lemrr  Such Deplo\.nretrr Picrstiuirr ro 
Secrion 706 o/rhe Teleconmrunicurions Acr o/ I Y Y 6 .  I 4  FCC Rcd 2393 (1999) (rate of 200 Kbps is "approximately 
four rimes faster than the Internet access reccivcd through a rtandxd phone line at 56 Lhps." and WLS chosen 
"because it is enough to provide the most popular iorms of broadhand-10 change web pages as fasl as one can flip 
through the pages of a book and to transmit full-motion video."). We anlicipate that our mensure of advanced 
services may change as technology conlinues to cvolbe. See Third 706 Reporr, I7 FCC Rcd at285 I 

524 See Applicants' Reply Comments at 87-88; Third 706 Repnrr. I7 FCC Rcd at 2864-66. Throughout this 
discussion we refer to "DSL services." even though thcrc are scveral c l a s x s  of xDSL service. See, e.# . Deploynrbnr 
of Wireline Services Offering Advanced Telecunmrunicario,rs Capabiliries. Third Reconsideror~on Order. I 6  FCC 
Rcd 2101. 2104; GTE Telephone Operaring Cos.. 13 FCC Rcd 22466. 22471 (1998) ("The ' x '  in xDSL is  a 
placeholder for the various types of DSL serviccs. such a3 . . . ADSL (asymmetric digital subscriber line), HDSL 
(high-speed digital subscriber line). UDSL (univcrsd digital subscriber line). VDSL (very-high speed digital 
subscriber line), and RADSL (rate-adaptive digital suhscriber line)"). 

See. e.g.. Third 706 Repon. 17 FCC Rcd at 2859: 1869. App. C. Table I; Applicants' Reply Comments at  88. 

See Applicants Reply Comments at iii ('The 'digital divide' in the United States i s  real: as many as 40 million 
households in the United States today do not have access io high-speed Internet and data services . . . ."); rd. at 86 
("A repon cited by rhe Commission puts the number 01 homes lhai may never have [cable modem or DSL] access at 
20 to 30 million.") (citing Third 706 Reporr. at 2877. n.196 (in turn. citing studies by Salomon Smlth Barney and 

(cuntinued .... ) 
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potential to significantly expand the availability of broadband Internet access to consumers in 1x13131 areas. 
they have yet to do so to any significant degree.’” Thus. satellite-provided broadband Internet a c c e s  
services may provide one of the best potential options for millions of rural subscribers in the near term5” 

223. Existing satellite-provided Internet access service is provided using Ku-band spectrum 
similar to. but with service rules different from, t h x  used for DBS service.529 Ku-band sybtcms h w e  been 
optimized for the delivery of the DBS point-to-multipoint MVPD service. The evolution of Ku-band FSS 
systems with CONUS coverage beams and two-degree spacing requirements renders such \ystrm> less 
than optimum for ubiquitous point-to-point services like rrsdcntial Internet access service.“” Currcnt 
Internet access services provided with the Applicanis’ Ku-hand svsiems may exceed 200 Kbps only in the 
downstream direction-upstream transmissions are advrnihed ils approximately I28 and I50 Kbps. 5 4 1  

(...continued from previous page) 
Merrill Lynch)); NRTC Petition at 44 (“Accnrdinl: !<I  a rcicni FCC rcpuri. 75% 01 U.S. Lip cnds5 Ih,ivc 31 I c a i  onc 
high-speed line, but 49.5% of U.S.  zip codes arc wrvcd hv onc o r  no providers.”) (citine Hixlr Sprril  .Ten.rcrr f i ~ r  

lnrerner: Subscribership as of Deceniber 31, 2000 (rcl Aug 9. 2001  11: id 111 15 (“A rcccnt Congrc,rion.il repor! 
stated [hat cable modem service is potentially availahlc t o  an  c\tinidtcd 64 inillion houwhold>. IcJ\,in&! 10 milliirn 
households without such access.”) (citing Lennard C .  Krugcr. l?rmd/?oti~/ Inwrirer Acrers and r l i c  l)i,qiirii / ) i t  tcl? 
Federal Assisrawe Programs. CRS Reporl for Cunfrc\s (Jan 14. ? I X ) 2 ]  31 CRS-2): N A B  Pelitwn at IN) (‘.On? 
industry study indicates that in 2002, 28 percent o i  ihc LI S. uill he ul ihuui  i c r~c* i r i a I  broadhand x c c \ i .  In t l ic \cry 
near future, according to other industry observers. there uill bc apprownxcly 21) to 30 millton U . S .  houacli~ild~ t h a  
will be unserved by cable modem or DSL’)). 

See NRTC Petition at 49 (MMDS ye1 to emcrgc as m.ilc)r ciimpctiii~r 11) cable modern and DSL. and MhlDS 
broadband access providers have scaled back w w c c  dcp1o)nicniI: 7lirnl 706 Rupon. 17 FCC Rcd ot 2X7X 
(discussing poteniial of third generation wircIch$ I3Cl s)\icni.r: N R  TC <‘.I piirre Reply Comment> a t  3 2  (uw or 
unlicensed technologies not competitive), Bur SCY Applicant\’ Reply Cnninicnih at I I I (’.The Coinmi~sion has 
recently observed that new entrants using several dillcrent technulofy pl:iilurms have already hefun. or arc poised 
to begin. playing a significant role in providin:! high-apccd and .idvmced uwices to many areas of ihc couniry 
including smaller markets.”); id. at I 1 1 - 1  14 (discussing prospccis nf hrcladband deployment hy MMDS. hcvcral Ka- 
band providers, 3G systems. advanced DSL trchnlilogici. ;ind \mdl c.ihlc ct8itipiic\l. 

127 

See, e.g.. NRTC Petition at 49 (“Regardless of which b ta t i \ t i c~  ~lrc mire accurate, i i  is indisputahle th3i a very 
large number of rural Americans do not have acccs‘~ to cahlc nitdcm ~ i r  DSL serwct‘s. leaving saiellitc a\ their only 
available choice.”). 

529 Currently. Ku-band Internet access servics I, provided in the l ~ i x c d - ~ ~ i c l l i i c  service (FSS) band. 11.7-12.2 C H I  
with the uplink portion of two-way service in ihc 14.0-13.5 CHI hand. While the DBS ancill;iry service policy 
could facilitate one-way satellite Imernet access wrvicc in ihc BSS bond. 12.2-12.7 GHz. two-way service would 
not be feasible in the BSS band. See 2002 DBS Rrpiirr uiid Onler. Thib 15 hecause the BSS feedcr link hand, 17.3- 
17.8 GHz. is limited to feeder l ink operation by hoih inicrnational 2nd dilmcstic footnotes to the iables of frequcncy 
allocations,. See 47 C.F.R. §2.106. n.US271; International Radio Rcpulaiions. RR5.516. In addition. the BSS uplink 
is also allocaied to BSS downlink effective April I .  2007 rendering ihc band incompaiible with Ihe ubiquit(~us 
customer-premised iwo-way earth stations required for two-u.3y satcllile-pro\,ided Interne! access service. See ‘47 
C.F.R. 5 2.106. n.NG163; International Radio Reyul3iiuns. RR5.517. 

’%See Applicants’ Reply Comments, Friedmnn Decl. at 1 15 (unlike Ku-band systems, Ka-band systems beticr for 
broadband Internet access service because. ”[alrnong oihcr Ihings, Ihc usc of many small spot beams (by Ka-band 
systems] facililaies the provision of point-io-poini servicu by many diffcreni users with a high raie of efficient 
frequency reuse.”); Douglas S .  Shapiro. EchoSrar C[iitii:r,,liir,iri,iiis Corp.. hiriaring Coverage h.irh u Srrong BUJ, 
Eanc of America Securities (Equity Research) (Sep. 1’4, 2002) at 5 (“IWlhile we believe the DBS business is the 
most efficient broadcast architecture, it is also the mosi inefficient point-io-point architecture. making two-way 
services such as high-speed data, VOD. m e  interactivity and voice impractical or technologically impossible.”). 

See. e+. NRTC Petition at 45-46 (EchoStar’s StxBand and DirecTV’s DirecWay scrvices provide 
upload/download speeds of 1501500 and 1281409 Kbps. rcspectively); Applicanis’ Reply Comments at 90 

(continued .... ) 
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224. At the time the M e r p  Application was filed. rhe Applicants owned or controlled the 
only two Ku-band Internet access services available nationally in the United States -- DirecTV's 
DirecWay service and EchoStar's Starband service."' The Applicants provide Ku-band service b y  
leasing transponders from third parties, at an annual cost of $7 million per transponder.'" Both  use 
satellite dishes somewhat larger than DBS dishes and both offer a way to access some of the full-CONUS 
DBS orbital locations using a single dish.'" EchoStar's customers accessing the eastern and westem 
DBS locations at 61.5' W.L. and 118? W.L. do not have 3 one-dish solurion for bundled DBShroLtdband 
service. Several firms-including two merger Opponents, NRTC and Pegasus - resell DirecTV's 
existing satellile-provided Internet access  service^.^" 

225. I t  appears that next-generation Ka-band satellite systems w i l l  be better-suited than 
existing Ku-band systems to provide "true" broadband Internet access because Ka-band iechnology wil l  
achieve higher bandwidths in both directions through more extensive use of spot beams and the lrequency 
reuse that can be achieved wi th  spot beams."' Anticipating the benefits of Ka-band technology for 
satellite broadband services, the Commission has licensed several entities to provide Kn-band 'iervicc. 5 ? ,  

(...continued from previous page) 
("[Clurrent satellite offerings do not meet Ihe Commisiun's delinilion of 'advanced sert'ices' bscJusc 1Iic ~LICIIIIC 
offerings are not capable of providing Lransmisrion spccds in cxce.\s of 200  khps in both dircclions.") 

As discussed further below, after the merpcr applicatiiin u a s  filcd. EchnStar withdrew 11s suppurl of S ~ d r b ~ n d  and 532 

relinquished i l s  voting interest. See. e.,&. EchoSrnr Srnpr tln(.krn,q SrarBuird Afrer SI00 Mi//iurr Irrrcxrnreirr. S31cllitc 
Week (Apr. 8. 2002): SrarBand Acceprr Regrrrrtrfiori iij Echdrur Boorrl hlenrhrrs. Communications Daily (May 3. 
2002) (noling May 5. 2002 .  resignation of  four EchoStx-appointed nicmbers from seven-person board). 

'I3 See Applicants' Reply Commenls at 91 

See. e.g., Randy Sukow. Sure//ire Inrenrrr: Ariorhrr Piece i r i  rhe Ldrr-nii/e Rroodbo!rd P u d e .  Rurd 
Telecommunications (Jul./Aug. 2001). available at h~tp://www.ruraltelccum.or~julaugOl/satcllite-b-full.html 
(noting that the Internet-capable satellite dishes associated with Applicants' satellire Internet accesb services are 
"somewhat larger than dishes designed to receive T V  service only.") 

J'5 Pegasus has announced that i t  will disconlinuc i t s  Inrrrnet x c e w  x rv i c t .  See Pegasus Salcllirc Communications. 
Inc.. IO-Q For Period Ending June 30. 2002 (filed Aug. 14. 2002) 31 I I ("Because our Pegasus Express two way 
satellire internet access business no longer f its inlo our n c x  term \Iracgic plans, we cntcred into an agreement with 
an unaffiliated party in June 2002 to sel l  our Pegasus Express suhscrlbcrs and the Pegasus Express equipmenl 
invenlory for cash.") available or http://www.sharcholder.com/Cummon/Ed~ar/l0 15629/1 I35338-02-25102-00.rIf. 

'Ib See. e.g.. Pegasus Petition at 40-41 (explaining Applicants' deploymcnt of spot beams for MVPD services) 
("Because the television signal [rekansmitted with multiple spot beams1 is transmitted to a small area. the same 
frequency may be re-used in other geographic areas without the interference that would result i f  Iwo signals were 
kansmitted nationally on the same frequency. This means that a singlc satellite can supply a large number of  local 
television channels with relatively little specuum usage."). See olso. WildBlue, WildBlue Corpornrr Bockgrounder. 
ur htip://www.wildblue.codme/backgrounder.hrml (visited Sep. 16. 2002) (WildBlue system designed to "use a 
large number of small 'spot beams' pointed at different geographic regions instead of using one single U.S. beam." 
that such "[slpot beams allow a large degree of frequency re-use (i.e. multlple beams can re-use the same frequency 
as long as they are aimed at differenl pans of the country). and should facilitate "up 10 4 - 6 times as much 
bandwidth per dollar as a Ku-band satellile"). 

Although spot beam technology could be used in Ihc Ku band IO provide point-to-point services such as 
broadband lnlernet access service, the service rules in the Ku  FSS band require a satellite longitudinal spacing of 
two degrees. See Licensing ofspace Srurions in the Doniaric F&ed-Sure//ire Service, 54 Rad. Reg. 2d (P&F) 577, 
589 (1983). Th is  requires thar the use of small subrcrikr antcnnas be coordinated with the neighboring saiellites in 
order 10 minimize interference between the co-channel services. Typically, small-antenna services on one satellite 
are only compatible with large-antenna services on the neighboring satellite. rendering i t  essentially impossible to 

commit an enlire Ku-band FSS sarellile to broadband lnlrrnel access services. Thus, Ku-band FSS satelllie 
broadband services are implemented on a uanspondcr b3sis rather than 3 salellite basis. On the other hand, Ihe Ka- 

(continued ....) 
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With respect to anticipated Ka-band xrvices.  the .Applic:ints combined would control s i x  o f  about 25 full- 
CONUS Ka-band orbital locations, depending on the results of other proceedings before the 
Commission.'" The Ka-band orbital locations that the merger would place under New EchoSrar's control 
would be panicularly well-suited to providin: a "bundled" DBS/satellite broadband service over n single 
dish. Such a "one-dish" service would be akin to the bundled service offering increasingly provided by 
the larger cable  operator^.''^ 

226. Applicanrs' Claimed Brnefi/s. The Applicanrs claim that the merger will result in "many 
efficiencies" that "allow New EchoStar to deploy a t rue broadband alternative that i >  competiLive in a11 
major respects to D S L  and cable modem sxvices."jU) The Applicants contend that "[tlhe merged 
company w i l l  combine the resources and subscriber babes of both [Applicants] which w i l l  re.wlt in 
substantial cost and service advanrages over any po\bible individual Ka-band offering of  EchoStar or 
Hughes."54i Such enhanced broadband service will. [he Applicants allege. be "akin to an increase in  the 
number o f  broadband competitors from "zero to one" i n  most areas and 'one-to-two' or 'two-to-three' iii 
other areas o f  the  country.""^ This incre;f\e in coinpetition would. they allefe. i n  ttirn force cable 
operators to further improve their s y ~ t e m s . ~ "  

227. Vertpoblt-. Non-Specdorive i f r  Nurttrr. The Applicants' predicted benefit\ priinaril? are 
based on the deployment of  new satellites using \pot beam technology over the Ka-band spectrum 
Although licenses for the use o f  this spct ru in  h a w  been i w w d  and some satellire, are c u r r m l y  
scheduled, none have been deployed. Despite the potentid for providing broadband 1ntemr.t x o s s  
services using Ka-band spectrum. scverd would-be provider\ have recently delayed further deployment 
o f  their systems due to a lack o f  funding. For example. A5trolink suspended construction of i t \  sy3tem 
fol lowing a significant investment; PanAmSat hac givrn low priority to i ts  Ka-band developmcnr: and 

(...continued from previous page) 
band service rules, while also requiring two-dcprce spacing. s t i l l  al low for antennas in the two-foot range to be 
deployed ubiquitously on a co-channel basis on nciFhhorinp sa1cllitcs uith acccplablc intcrfcrrncc l e w l s  

538 The combined locations of  EchoStar and Hughcb would satisfy thc "om-dish" soluiion crilcriun o l t h c  
Applicants. See. Appendix B-D. Seealso. Letter from Gary M. Ep5tein. Latham & Walkins. Counsel for 
Hughes Electronics Corporation and General Motor, Corporation. and Pantelis Michalopoulo$, Steptoe & 
Johnson LLP. Counsel for EchoStar Communication5 CorporJtion. to Marlene H. Dortch. Secretary. FCC 
(June 13. 2002) ("Applicants Jun. 13 ex parre"), Attachment at 38 ("Broadband Presentation"); EchoSlnr's 
pending Petition for Reconsideration seeks reinsta1smunl oi  i t5  Ka-hand authorizations at 83" W.L. and I2 1'W.L.. 
which were canceled for failure to meet milestonel. Srr n.23. supru. 

'"See Applicants' Reply Comments at 82. n.146. More pcnerally. we have previously rccognized the importance 
of bundled video and Internet access service. Accord, Anirrral Assessnlenr of rhe Starus of Conlperirlorr i t 1  rhe Market 
for rhe Delivery of Video Programming. Eighth Annual Report. 17 FCC Rcd 1244, 1248 ( 2 0 0 2 )  ("The most 
significant convergence of service offerings continues to be thc pairing of Internet service wirh other service 
offerings.") 

140 Applicants' Reply Comments at 106. 

Id. at 106 

y* Id. at 81. 

%' Id.. Willig Decl. at 36-37 (merger's effect on coinpetition in the broadband Internet access scrvices market 
generally would be to "likely pressure cable providers to upgrade thcir infrastructure so that connection specds do 
not deteriorate as the subscriber base increases." thcrchy "incrrase[ing] the speed ai which extant cable modcm 
subscribers connect to the Internet or allow more broadband users at any given connection speed"). 
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WildBlue's plans have been slowed due to funding difficulties?' The  license for Motorola's Ka-band 
Millennium System was declared null and void because construction was not commenced by lanuary 3 I ,  
2002, as r e q ~ i r e d . " ~  Spaceway. the Ka-band system planned by DirecTV, however, is scheduled to 
launch its first satellite by 2003.'% Clearly. the nascent state of this potential future service raises 
questions and uncertainties both as to the timing and scope of its implementation and as to the quality and 
price that will be achieved that cannot reasonably be answered at this rime. Thus, i t  is highly speculative 
whether this alleged merger benefit will come into fruition within a reasonable timeframe. 

228. Merger Specifciry. The Applicants allege that the merger is necessary to allow them to 
"achieve the necessary economies of scale and scope" to offer satellite broadband services over Ka-band 
facilities at "price points" competitive with terrestrial broadband  alternative^.^" In order to capture such 
economies. the Applicants claim that "one company must have access to a sufficient number of srate-of- 
the-an satellites in  relatively close proximity to one another and must have enough spectrum to buslain a 
critical mass of subscribers" sufficient to "recover the sienificanr up front investment and subscriber 
acquisition costs associaled with launching and marketing [a competitive] two-way broadband sarellite 
service.*sY8 The  Applicants "estimate" the necessary "critical mass" to be "at l e a d '  f ive  niillion 
subscribers in five According to the Applicmth. this critical m a s  "would sipificanrly incrraae 
the ability of [New EchoStar] to make the investments necessary to develop advanced services, such as 
price-competitive high-speed Internet access. and to achieve the scale necessary to spread the fixed costs 

See. e.g.. Applicants' Reply Comments at 93 ("Just reccn~ly, Asrrolmk reported that IL  had termiodtcd its 'La-hand 
spacecraft contract with Lockheed Martin. aiter having buill 90% of its first spacecraft, and altcr spending ahnut 
$710 million on its Ka-band system and fiqding itaelf unable to finance thc remaining cost 01 itnplemcnlinp the 
Aslrolink broadband system."). Bur see, In re Asrrolink lrirrrnariotltll LLC. Applirorionfor Aurhorir! I O  Cim>!riicr, 
h u n c h .  and Operare a Ka-band Sarelliie Sjsreni in d i e  Fired-Sarullirr Survicr, Msmurandum Opinion 3nd Ordcr. 
17 FCC Rcd I1267 ( in t ' l  Bur. 2002); File Nos. 182 through 186 SAT-PILA-95 and SAT-MOD-IYY71222-00?(K) 
(waiving Amolink's Ka-hand construcrion commenccmcnt milcstonc. contingent upon Astrolink's entering 
construction contract by January 2003); Letter from Jack Richards. Keller and Heckrnan LLP, Counsel Io NRTC. to 
Marlene H. Donch. Secretary. FCC (Jul. 25. 2002)  Attachment ai 2 ("The EchoStar/DIRECTV Mzrger Would Be 
Disastrous For Rural America") (suggesting that EchoStar "chcw to c c a e  fundinp irs WildBlue Ka.hnnd proJec1'' 
apparently IO thwart development of satellite-delivery broadband. and thereby promote the merger). 

415 See Application of Motorola, Inc. and Teledcsic. LLC for Extension of Time Allowed for Commcncemenl of 
Construction. File No. SAT-MOD-20020131-0001?. 17 FCC Rcd 16543 (Int'l Bur.. 2002). 

See, e.g.. Letter from John P. Janka. Hughes Electronic Corp. IO Magalic Roman Salas. Secretary. FCC. a1 16 
(Jan. 14,2002) (file Nos. SAT-MOD-2001 1221-00135 & 00136); Pegasus Petition al31-32. 

~ 4 '  Application. Eng. Statement at 15. See also Applicants' Reply Comments at I O 1  ("As explained in the 
Application. EchoStar believes that i t  must achieve at least 5 million broadband subscribers within a five year period 
in order to recover the significant up-front investment and subscriber acquisition costs assuciated with launching and 
marketing a new two-way broadband satellite service."): Applicants Jun. 1 3  Ex Parle at 2 ("Without the merger, 
neither firm will likely have a large pool of subscribers to attain the scale-about 5 million broadband subscribers- 
required to reduce the price to the consumer and thereby effectively compete with cable and DSL broadband 
offerings."). 

Application. Eng. Statement at 15 ("ECC and Hughes estimate that at l ea l  5 million subscribers would be 
necessary in the next 5 years 10 recover the significant up front investment and subscriber acquisition costs 
associated with launching and marketing such two-way broadband satellite service."). See also Application at 47 
('Time to market is of the essence. I f  next generation satellire broadband services reach the market only after cable 
and DSL have commanded 60% of potential broadband customers, i t  is not clear whether any late-coming service 
would be able to attract enough of the remaining customers to become viable."); NRTC Petition, Morgan Decl. 
(disputing Applicants' 5 million subscriber "critical mass" argument). 

Y b  

Y9 
Application. Eng. Statement at 15; Applicants' Reply Comments at 101; Applicants Jun 13 ex pane at 2. 
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among a sufficient number of subscribers."''0 Opponents contend that Applicants have sufficient 
spectrum and subscriber base to achieve their alleged benefits without the merger."' NRTC raises the 
most technically-detailed challenge to the Applicants' five mil l ion subscribers "critical mass" 
argument.s5' 

229. Based on the record evidence. ice find [hat the Applicants have failed to demonstrate that 
the merger w i l l  result in  cognizable public interest benefits related to satellite broadband service. More 
specifically. as discussed below, we find that Applicants' benefit claims are bpeculative and not crcdible 
and do  not appear to be merger-specific. 

230. First, even if  we were to accept the Applicants' "critical m3ss" argument. i t  i s  nor clear 
that the ability to combine customers and facilities is rl merger-specific benefit. I n  particular. i t  is noi 
clear that the benefits of consolidation could noi be achieved by other means, such as a joint venture. rhai 
would be less likely to have anticompetitive efiecis."' 

231. Second, we find that the merger would generair fewer spectrum efficiencier in  satellite 
Internet access service than i t  would for DBS wrvice. Bccati~c DBS senice i s  ;1 broadcart st'rvice \en[ to 
all subscribers, the merger w i l l  reduce the nerd to broadcJ\i dupl icxive channels. S;itellttr Inttmet 
access service, in  contrast, requires the uw of at I e s i  m n e  dedicated 5pectrum to tran5mit data and 
content to and from a particular subscrikr.  

232. Third, i t  appears that. abhcnt the mcrger. DirecTV's Spaceway s y w m  could h a w  
adequate infrastructure to achieve the "critical mars" of five nii l l ion rcbidential subscriber5 in  the t i v r  
years assumed by the Applicants a a requirement for a viable satellite broadband business. It  also 5 5d 

Application. Willie Decl. at 'p 25; Application. En:. Sidicnicnt 31 I 6  lmcrgcll enlily will he "ahlc to achicvc scale 
in manufacturing to significantly reduce subscriber terminal ciiri*"); i d  (" [Bly combining thc invcsirnents o i  hoth 
companies and standardizing the product. the lixcd costs lor the s p t m  will bc reduced by 50%. providing a more 
competitive and compelling product to the Amcricnn consumcr."). rrl. 31 15-16 (noting efficicncics concerning 
"ground stations and access gateways. hoih primary and redundmt. ar WCII as [he provision 01 cubtorner suppon 
facilities." and concerning "consumer terminals required for Ihc provihion ( 1 1  satcllite broadband serbices"). 

J50 

NRTC Petiiion at 54-55. (Applicants own slatemenis and "iirnplc niuliiplii.ation" show each Applicant can serve 
from 4 . 5  to six million subscribers standing alonc): NRTC Psuticm. h l o r y n  Dccl.. at 2 - 3 .  36-39 (wlthour mcrgsr. 
DirecTV and Echostas can providc Ka-band broadband scrvicc to .tppn,xiinnicly 1.6 io 11.5 million and 6.6 to 12.7 
million subscribers, respectively); NRTC ex piirre Reply Cornrncntr nt Y (noting EchoStar "flip-flop" on ability i o  
provide Ka-band service); Pegasus Petition at 3 I (Applicants' claini "inconsi5tcnt with the stateincnts that they have 
been making to the Commission for several yexs now-including very recently-that the are each. separalely, 
committed to deployment of broadband satell i te systems and have been building separate Ka-band satell i tes lor 
several years."); id. ai 47 ("[I11 i s  clear that both EchoSiar and DIRECTV already are at the forefronl i n  offering 
competitive broadband services. and that each can and would continue io  develop enhanced broadband services on a 
competitive basis without the merger.") 

See generally, NRTC Petition, Morgan Decl. 31 36-39. Tnhlc 14. 551 

'5'See, e.g.. DOJ/FTC Guidelines 5 4 (efficicnoica will not hc considered "merger specific" i f  they could be 
accomplished by oiher means). 

Jy Staff analyses based on the Applicants' stated capacity suggest that Spaceway could accommodate over 5 million 
broadband residential subscribers on i ts two Ka-band satell i tes at the licensed 99e W.L. and 101' W.L. locations. 
This i s  based on the 8.5 frequency reuse factor asociaied with a processing satellite and the assumption that 
Spaceway would find a way to exploit the full 720 MHr orbandwidth allocated to FSS for blanket-licensed earth 
stations at Ka-band. 18.58-18.8 & 19.7-20.2 CHI (spnce-~o.Exth) and 28.35-28.6 & 29.5-30.0 GHr (Earth-to- 
space). See Applicants Jun. 13 exparre. Attachmcnt a i  9. 
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appears that EchoStar could potentially approach this assumed critical mass.555 T h i s  i s  particularly tmus 
when one takes into account the opponunity that each of  the Applicants w i l l  have in marketing their 
broadband Internet access service to the 40 mil l ion households that they claim currently lack access to 
DSL and cable modem services.ss6 

233. Fourth. we are not convinced by the Applicants’ c laim that they must achiwe a critical 
mass o f  five mil l ion customers. For example. in  calculating the min imum critical niass. the Applicants 
assumed that the average monthly broadband service fee would be REDACTED.’” Thc Applicant.;, 
however, present no  convincing evidence that this i s  the likely market rate. I f  the actual monthly revenue 
were higher, the minimum critical mass would he less than five mil l ion. In  addition. in  estimating 
revenue, the Applicants include REDACTED Makin8 this adjustment would likewihe lower the cntical 
mass below five mil l ion. Thus, the rnjnimurn viable cuslomer haw i s  likely to be significantly below five 
mil l ion subscribers for  an integrated MVPD and broadband operator. 

234. Finally, we give l i t t l e  credit to [he Applicant.;’ claims that the merger wi l l  p i e r a t e  
efficiencies due to the consolidation o f  “adverti.;ing and promotion budgets and . . . di\tribution 
channels.” as well as the “customer service center<. upltnl. facilitic\. nelwork operating centtn, trunhing 
facilities and bi l l ing functions.”S58 We discount thew efficiencies xguments because the efficieiicicq 
alleged here relate to fixed rather than variable CO\I\. and therefore are unlikely to counteract any 
anticompetitive efiects of the merger.ssg 

235. I n  summary, the record d w k  not rupport the Applicants’ c laim that the provision of 
satellite broadband services should be considcred a public interc\t benefit of [he merger. We cannot 
emphasize strongly enough the potential valuc o f  broadband Interwt  acce\s services to every community 
and citizen i n  the country. Applicants, howevcr. have failed to drmoii.\trate that their proposed merger i s  
either more l ikely than not to hasten the delivery o f  u te l l i te  hroadbmd \t!rvices, or is nece\\ary to achieve 
this important public interest benefit. Specifically. thcy hJ \c  filed to demonstrate that thls claimed 
benefit i s  non-speculative and incapable o f  k i n g  achieved through other means. 

236. Potenrial Public /merest H u m s .  Although Applicant\ argue that the m r r p  wi l l  benefit 
competition in  the Internet access service market. Opponent\ contend that the merger w i l l  instead harm 
competition in that market by eliminating exi\tin@ Ku-band conlpetilwn. particularly in rural areas where 

’Is There are currently pending before us two pctiiions concerning K;i-hind IIccnhes held by EchoSlnr that could be 
used for broadband services. In  addition, undcr the Msreur Agrccnlcnr. EchoStar has the optlon to purchasc 
PanAmSat from Hughes if the merger i s  terminxcd undcr ccrtaln circunbtancss. Favorable action on Ihc pending 
petitions, together with the PanAmSat assets. would, accordinp the FCC \ d f  analyscs, leave EchoSlar able to serve 
close lo 4 million residential subscribers on thesc thrcc satcll i lcs. Thih IS based on the Frequency reuse faclor of 4 
associated with bent pipe satellites and the assumplion that thc l u l l  720 M H r  Ka blanket-licenx band would .be 
exploited for the two satellites that could do so (only 500 MHI. of bandwidlh i s  licensed to EchoStar at I ?  1’ W.L.). 
See also n.23. supra; Applicants Jun. 13 ex prrrrr. Atl.ichrncnl 31 9. Additional residential subscribers could be 
served hrough joint ventures with other Ka-band liscnscc liLc WildBluc. KaStar. or others. 

556 See. e.& Applicants Jun. 13 ex pane, Attachmen1 at 14 (“About 40 million households currently unserved by 
cable modem or DSL.”) 

”’ Letter from Pantelis Michalopoulos. Esq. on behalf of EchoStar and Gary M. Epstein. Esq. on bchalf of Hughcs 
to Marlene Dortch. Secretary. FCC (July 30. 2002)  Tab A. ;I1 2 (“Applicants July 30 ex porte”). 

Applicants’ Reply Comments at 107. 

Js9 See DOJIFTC Guidelines 54 
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satellite-provided Internet access ser\,ices are the only option for residential consumers?6o and l imitin5 
competition in the provision of  next-generation. Ka-band satellite-provided broadband Internet access 
service. Under Commission precedent, the burden o f  persuasion i s  on the parties proposing the transfer of 
a license or authorization to show that the potential public interest benefits o f  the transfer outweigh the 
potential public interest harms.’bi On the record before us. we cannot find that the Applicants have met 
this burden. 

237. Ku-bond lnfernef Access Services. Opponents argue that the merger w i l l  eliniinate 
competition in the current market for Ku-band satellite Internet access service by combin i i~g the only two 
facilities-based providers o f  that service - Starband and Dire~Way. ’~ ’  Such a monopoly. Opponent.; 
claim. would result in  higher prices, degraded service. and decreased innovation. particularly i n  tural 
areas where no alternative to Ku-band Internet access service exists.56’ 

238. Applicants argue that the Ku-band Internet access service market i s  not viable without the 
merger, and, in any event, harm to that market w i l l  be prevented by the Applicants’ promise to impose the 
same monthly fees nationally.’” For example. the Applicants note that the 560 to $70 monthly fee for 
existing satellite-provided broadband Internet access service. is “significantly” higher than monthly fees 
for cable modem and standard DSL service. which can be 3s low as $30 and $45, respectively.’6’ They 
claim that the same i s  true for equipment and installation costs. which are more than $700 for satellite- 
provided broadband Internet access services. compared to Ichs than $200 or $250 for some cable modem 

See. e.g.. NRTC Petition ai 42-56; NRTC e.r purre Reply Commcnta at 15-16. n.35; NAB Petition at  ii. 98-104 
(merger will reduce rural consumers’ only choice for hroadhand serviccs now and in the future): NRTC Response at 
iv.  2-3 (same effect for estimated 25 million rural consumer,): P c p w r  Pctiiion at 30 (merger will eliminatc satelliic 
broadband competition by removing current rural broadband choices and reducinz future choices). 

’I’ See. e.&. Be//Arlonric-NYN€X Order, 12 FCC Rcd at 20063 (”Applicants bear the burden of chowin: both ihat 
the merger-specific efficiencies will occur, and that thcy sufficicntly o l f w  any harms io compciition such th3t u c  
can conclude that the transaction is pro-competitive and therefore in thc puhlic interest.“): SBC-Amerirech Order, 14 
FCC Rcd at 14825 (same). 

”’ NRTC Petition at 50 (“For these existing Ku-band services. thc combination of EchoStar and Hughes would 
constitute a merger to monopoly [in areas not servcd hy cahlc mndcm nr DSLI.”): id. at 5 I (For forcsccahlc future, 
Starband and DirecWay are the only choices for many rural markets without cable modem or DSL service. and 
therefore merger will “eliminate competition entirely in these markets. leading to monopoly pricinp for the only 
technology capable of meeting demand for rural broadband servicc~.“); NRTC ex pone Reply Comments at 30.31, 
n.75 (Arguing that “combined New EchoStar would. as a rural broadband monopoly . . . inereaselel prices. as there 
would be no competitor to conwain prices in [ 1 areas [without competition].”); id. at 32-33 (“For rural America. 
New EchoStar would enjoy a broadband monopoly.”); NAB Pctiiion at ii (“Consumers in  [areas without other 
broadband options] will be at the mercy of a monopolist for broadband Internet access.”): id. at ID2 
(“DIRECWiHughes and EchoStar though its equity inierest in StarBand’” conlrol the only two satellite broadband 
products available today.”); id. at 103 (“[Tlhe merger will actually snuff out existing competition’’ for existing 
service in rural America); Pegasus Petition at 30 (”This merger will eliminate current choices in satellite 
broadband.”) 
561 For example, NAB notes that competition between the Applicants must “flourish” in order to “provide rural 

See Applicants’ Reply Comments at 118. 

America with the mos1 cost-effective and up-to-date broadband service.’’ NAB Petition at 101 

“’Id. at 93. 
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and DSL providers, respectively.5h0 The Applicnnrs note that some DSL service providers charge no 
installation fees at AI.''' 

239. The record indicates that harm to existing Ku-band Internet access service will primarily 
occur i n  areas not served by cable modem or  DSL facilities because such service may not be "reasonably 
interchangeable" with cable modem or DSL broadband Internet access services.563 Our ability to 
conclusively evaluate the impact of the proposed merger on the provision of satellite Internet J C C ~ ~ S  

service using Ku-band spectrum, however. was complicated by Echostar's announcement on April 4, 
2002. that it was withdrawing i ts  suppon from and surrendering its control of Starband's Ku-band p r o p i  
because i t  judged that service not viable.'" NRTC argues that Echostar's actions were intended to 
promole the merger."" Similarly, after the Merger AppllCXion had been filed. DirecTV stated th;it i t  "is 
unlikely IO continue to fund its residential satellite broadband service without the m~rger . ""~  We \.iew 

Id. at 93-94. 166 

'b' Id. ill 94. 

See, e.g., Applicants' Reply Commcnh at iv ("The two companich' current hroadhand offeringr arc eipcn\i\,c 
'niche' products that are hampered by several constrrlints. do  mrt ctcn satisfy the Cotnmission'a definition of an 
'advanced service.' and have attracted fewer than 150.000 huhscribcr, comhined."): id. a1 85 ("[SJaicIJiIc hrodband 
today is not fully comparable to cable modem 2nd DSL. lcaving mmy Arncrican\ without 3 Irus hrnadhmd 
alkrnative."); id. at 90-95; NRTC er purrr Reply CwniucnL\ 2~ 2.4 (mitin? thc Apptic Ant\' complain\ 'iha~ Lllcir Ku- 
band service offerings are subject to consirrlinth on irrlnmlihsion speed,. capcity and ovcrall co\tb." hut  arguing that 
"[wlhile this may or may not be true. [he Mcrger is not ihc right vchiclc tu correct thcse purported shimcimingr."). 

Jb8 

See EchoSrar Srops Backing SrarBand Aj ier  $100 h.lillio,i lnwsrn~r~rr, Saiellite Week (Apr. S .  W J ? ) .  Srr  u1.w. 
SrarBand Arceprs Regisrrarion of EchoSrar Bourd Mrrrihers, Comrnunicalions Daily (May 8. 2002) (nolin: h lJy  5 .  
2002. resignation of four EchoStar-appointed memherx iron? <even-penon hoard). In the wahc of EchoSix's 
withdrawal. StarBand filed for Chapter I I bankruptcy protcctlcrn. ;I iiiow that StarBand claimed was ncccbsary 
because EchoStar was withholding StarBand's customcr records. See Yuki Nopuchi. SrarBand Files for Chaprcr 
/ I :  Firm Drops Sui! Againsr EchoSrar. Wash. POSI (Junc I ,  2002) at El ("Since [February, 20021. StarBand has 
been unable to collect revenue from about 3 1 . W  of its 41.ooO cu\tvmcrs. according 10 [StorBnnd'r bankruptcy 
filing.]"). According to StarBand's President. David Trachienberg. "EchuStar. which had control ol StarBand's 
board, was creating obslacles to StarBand's growth hy stymiring lundinf cfforts and business plans." Id. XI the 
lime of its bankruptcy filing. StarBand claimed thai rcrnuned opcr.!iiond Id. ("[StarBand's] nclwork 15 up and 
"ling, customers are getting service, dealers c2n order products. and cmployces arc still ~ett ing p3id."). On June 
20, 2002. StarBand announced that i t  had reached a scitlemrnt wiih EchoStar, pursuant to which "EchnStar will pay 
SlarBand $710.000 and hand over service records fur 16.000 retail StrlrBand customers," and will "pay StarBand a 
$35-a-month fee for each of the 15.000 customers i t  sold service to under a previous wholesale qreemcnt." See 
Yulu Noguchi, SrorBand. EchoSror End Their Dipirrr: FiRhi Owrr Ei/I tng Srrrled Orif of Corirr. Wash. Post (Jun. 
21. 2002) at E5. The settlement also requires EchoStar to give up its right to block or veto any future funding or 
business decisions for StarBand. Id. In return. StarBand azrccd not to publicly disparage EchoStar and issued an 
apology to Echostar chairman and CEO Charles Ergen for posting his ernail on StarBand's wehsite. Id. The 
settlement was to become effective upon approval by a hankruplcy judge. Before the settlement. EchoStar was 
expected to lose its 30 percent ownership of StarBand during the course of the bankruptcy proceedins. See siipra. 
Noguchi, SrarBand Filesfor Chaprer I I 

"' Letter from Jack Richards. Counsel for NRTC. to Marlene H. Dortch. Secretary. Federal Communications 
Commission (July 23,2002). Attachmeni at 2. After withdrawing its support, EchoStar initially withheld Starband's 
customer records. thereby preventing Starband from collecting revenue from about 31,000 of its 41.000 customers. 
This action led Starband to sue EchoStar. but the lawsuit was subsequently withdrawn when Starband filed for 
bankruptcy on July 31. 2002 See Yuki Noguchi, SrarBirnd Files fur Chuprrr 11; Firm Drops Suir Agairrsr EchoSrar. 
Wash. Post (June I .  2002) at El.  See also Andy Pas7tor. SrurSand Files For Bankruptcy, Elanring EchoSrar. Wall 
SI. Journal (June 3.2002) at BS. 

169 

571 See Applicanls Jun. I3 erpane  at 6 .  
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such self-serving statements with skepticism, however, par~icularly in the absence of objective supporting 
e~idence.’~’  Applicants have done nothing to rebut NRTC’s claims that their actions with respect to Ku- 
band Internet access service are no more than self-fulfilling prophesies that continued provision of the 
service is  not possible without the merger. The Applicants’ actions and statements could well he 
designed to bolster their claims that satellite Internet services are not viable absent the merger. In sum, 
the single most potent harm to Ku-band Lnternet services may be the pendency of the merger itself. 

240. Finally, to the extent that the Applicants are correct concerning the importance of a larger 
subscriber base and the ability to bundle video and broadband services on a single satellite dish, then 
Starband may have difficulry i n  the future competing effectively with DirecWay, due to the loss 
Echostar’s funding and subscriber base together with the flexibility to provide a “one-dish” solurion that 
Echostar’s DBS orbital slots would provide. EchoStar‘s actions toward Starband following 
announcement of the merger arguably raise questions whether different ac[ions might have been. or might 
be, taken if the merger does not go Thus, we find that the record indicates that the proposed 
merger appears more likely to harm existing competition in  the proLision of Ku-band Internet ~ c c e s s  
market than i t  is to benefit this market. 

24 I .  Ka-band Broadband lnrerner Access Sen,ices. The anticipated broadband Internet 
access services to be provided over next-generation. Ka-band facililies prebent somewhat different issues. 
On the one hand, the gestational charac:er of these as yct un-deployed services. combined with rapidly 
developing technology in  this area, make i t  difficult lo  define markets or market participants with any 
confidence. and thus to predict the existence or magnitude of any alleged harms or benefits to consumers 
as a result of the merger. At the same time. the record suggests that the merger could have significant 
anticompetitive effects. 

242. Opponents argue that the merger will harm fulure cornperilion in the provision of Ka- 
band broadband Internet access services.J7‘ NRTC argues that the merger will stifle anticipated 
competition in such Ka-band services by addirrg barriers to entry faced by potential entrants.575 
Opponents further allege that giving the Applicants the most valuable Ka-band orbital slots will deter 

’” See, e.g., In re Applicarions of Amerirech Corp.. Transferor. and SBC Conrnrunicarions Inc.. Tromferee. For 
Consent ro Transfer Conrrol of Corporarions Holding Conmission Lirriise.r and Lirres Pursuant 10 SrcriuiiJ 214 ond 
310(d) of Ihe Conimunicarions Acr and Parrs 5 .  22, 24. 25,  63,  90. 95 a ~ r d  101 of rhc Conunission’s Rirlrs, 14 FCC 
Rcd 14712. 14750 (1999) (“Although Ameritech minimrzes [he compctilive significance of its own independent 
entry absent the merger. the preponderance of the evidence demonstralcs that Ameritech’s portray31 is self- 
serving.”) (citing id., Appendix B (Summary of Confidential Informalion and Conclusions)). 

’71 One industry observer noted that Starband’s bankruptcy filing had “potentially impanant implications for the 
satellite indusuy because it’s the first time a federal coun will hear claims that EchoStar used unfair and even illeeal 
tactics to boost i ts proposed takeover of Hughes Electronics Cop. ,  parent of DirecTV.” Andy Pasztor. Srarband 
Files For Bankruptcy. Further exacerbating our inobilily to predicl how Starband will fare in competition with 
DirecWay post-merger is the fact that EchoStar may have effectively purchased Starband’s silence in this 
proceeding. See Yuki Noguchi. SrorBand. EchoSrar Drd Their Dispute: Fighr Over Billing Serrled Orrr of Courr, 

See NRTC Petition ai 53-54 (merger would “stifle competition. squander scarce and valuable spectrum resources 
and deter any new competition in the foreseeable future”). 

See Id. at 54. Commenters also argue that the merger will remove the Applicants’ motivation to continue to 
innovate with regard Io these services. See NAB Petilion at 61 (“The loss of an  innovation inceniive also will 
significantly affect the development and deployment of  advanced services. like interactive video programming and 
broadband Internet. via satellile-a primary goal of the Telecommunications Act of 1996.”) 

’ 

Washington Post (June 21,2002) a1 E5 (“Slarband also agreed not 10 publicly disparage EchoStar. , . .”). 
s74 
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competitive entry.576 Applicants contend that Opponents are mistaken that the merger “will ‘st i f le’  Ka- 
band competition, or ‘prevent Ka-band cornpetition from emerging in  rural areas.””77 The Applicants 
maintain that this is the case because “there are more than enough prime Ka-band slots controlled by 
others to ensure that the merger will not “stifle” competition in  providing broadband services.’’ Funher. 
they argue that. in any event, “the Commission has o b w v e d  that new entrants using several different 
technology platforms have already begun. or are poissd to begin, playing a significant role in providing 
high-speed and advanced services to many areas of the counrr): including smaller ~narkets .””~ 

243. We consider the competitive effects of anticipated next-generation Ka-hand scrviccs to 
better assess Applicants’ claims about benefits. but our discussion of potential harms in this area 15 

necessarily limited by the fact that Ka-band broadband Internet access services are not currently on the 
market. Thus, our analysis, like the claimed broadband benefit itself. is somewhat speculativr. NRTC‘\ 
alleged harm of additional bamers to entry. however. appears even more likely to occur i f  we assume. fer 
purpose of this analysis, that a bundled hlVPDlbroadband sewice i s  as important to consumers a\ the 
Applicants claim.579 Indeed. if the ability to offer :I buildled MVPDlhroadband wrvice prove5 iinponaiit 
to consumers, then Pegasus may he corwct that “the crexion of a DBS video monopolict - New EchoStx 
- would result in a de facto satellite broadbmd rnonopolibt J> tbell.””” 

244. However, we cannot m k e  thi\ ultimate determination on the record before u 5 .  Fur 
example, we do nut know whether Ka-bind broadband Internet ~ c c e s s  wrwce will actually hc rcason.ibly 
interchangeable with terrestrially- provide^ ;Ilternative\. Simildrly. the tluid s a t e  of broildbmd Internet 
access service technologies prevents our determining whether potential entrmth, beyond the field of 
anticipated Ka-band broadband Internet access srrvice providers. would challenge what Opponents claim 
would be the unassailable dominance of New EchoStar with re>pect to the broadband Internet access 
market in many areas of rural America. 

( h l  

245. Moreover, for reasons similar to tho>e di<cu\sed in connection with the MVPD market. 
the Applicants have not demonstrated that the likely poteiitial harm.; to existing or future Internet access 
service competition can be ameliorated throueh a national pricing scheme.’*’ The Applicants have 
provided scant evidence of what they mean by ”national“ pricing for melli te broadband services. For 
example, the Applicants have not defined the diflerence between “basic” broadband Internet access 
services-for which a $35 monthly fer  is predicted - and “non-basic” broadband Internet access 

’” See Id. at 52-56; 55 (potential competitors “will not he ahlc to raise funding in thc face 01 the 
EchoStarRlugheslPanAmSat six-pack of satellites.”). 

”’ Applicants’ Reply Comments at 109; id. at 109-1 13 Applicants further q u e  that the merger is preferable to a 
“complicated web of regulations” that the Applicanls allege will hc required to achieve universal broadband 
deployment absent the merger. Id. at 115. 

’781d. at 109-10 (sufficient “prime” Ka-band slois) 81 I I I (new cntrilnts with alternative technologies) 

’” Ste, e.g.. Application at 6-7; Pegasus Petition 31 34 (since consumers increasingly demand “bundled package of‘ 
video and broadband,” the “inability of other firm5 to uff‘cr mtcl l i tc  video services would inhibit new broadband 
entry.”). 

Pegasus Petition at 34-35. Accord. NRTC E r  Purir Reply Comments at 36 (MMDS operators unlikely to 
“bundle MVPD and broadband” and “[mlore fundamentally. no MMDS operator has announced plans to provide 
bundled services using the MMDS specom.”). 

Estimated timelines for the deployment of Ka-band broadhand Internet access services have slipped bcfore. See. 
e.g..AT&T-MedioOne Order. 15 FCC Rcd at 9868-69 (noting Spaceway’s expectation to begin operations in 2002). 

See supra Section V.B.4. 
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services.s83 N o r  have they explained ihe dramatic drop from current to future predicted pricing levels for 
satellitedelivered Internet access service. Moreover. a\ NRTC points out. the Applicants have le f t  "many 
unanswered questions about the implementation, governance and enforcement of a national broadband 
pricing p~an."~"  

246. Finally, the record and Applicants' own submissions sugrs t  that the proposed mcrger 
may not in  fact result i n  the Applicants' increased ability Io offer a bundled satellite MVPIIhroadband 
service capable o f  competing head to head with the voice/video/daia bundle of services beins deployed by 
some o f  the largest cable MSOs, or the videoldata bundled being deployed by the vast miijority o f  a b l e  
MSOs. For example, the Applicanis have noted that "[cjable systems ihat have gone to 100% digital 
programming have an effective throughpui of 4.47 Gbps, and when they upgrad2 from 750 M H z  
transmissions to 1250 MHz transmissions they w i l l  ha\e an effective throughput to ihe home of 8.94 
G b p ~ . " ~ * ~  In response to such anticipated digital cable capacity. the Applicanis argue that "[tlhe merger 
w i l l  help address this competitive disadvantage by . . . providinp the merged entity with an aggregate 
throughput o f  approximately 2.9 Gbps for a11 n'iti0n.d prograinming. and a satellite "pipe" to thc hoiiic o f  
approximately 2 Gbps after accounting for capacity dedicated to loca l  broadcast channrls.""" We find i t  
unlikely that the merger w i l l  result in spectrum efficienciez (from avoiding duplication) si i i i i l i i r  to those 
alleged in the M V P D  coniext, because the speciturn wed for broadband Internet access hervice i s  tiniie 
and must be apponioned to individual subscriber3 individually. We note that cable modem service 
"typically delivers information to end users at spcedr in e '~cc \ \  o f  2 hlbpb."5*h Moreover. by cmplia\izing 
a benchmark for "advanced services" o f  nr l m r r  200 Kbp.; in  both directions. the Applicant\ e3rentially 
ignore that "in futgre years, the appropriate dcfinii iun of broadbaiid service may change 2s iechnology 
improves and consumer demand grows for more feature3 and fuiicrions from residential broadband 

( " 1  

IaJ See NRTC Ex Parte Reply Cornmenis at 1 17 In t i  dclliniiion 0 1  .'hJ\ic" and "nun-basic" br~iadh~nd rcrviccs); 
Applicants Reply Comments at I18 ("New EchoSur \\ill coniii i i i 10 a naliunaidc pricing policy for baric hriiadhsnd 
services that wi l l  translate effective competition in urhm a r c x  into hcncl ih  io a11 households for brimdbmd x r v i c e .  
just as i t  will for MVPD services."): Applicants Jun. I 3  €r Purre (priimirinp 3 "tmper price of $35 or h e r  lor baic  
monthly broadband service, uniformly applied rhrorr;yhorcr rhe m i r i i m " l  ~cmphasis added). The Applicsnls' failurc 
to specify uplink and downlink speeds for i ts "hazis" wrvicc I\ inum,iklL.ni u i ih  DirecTV's puhlic siuienicnr. 3ftcr 
the merger application was filed. that Spaceway's KJ-hand $)slciii urudd "far exceed the FCC'r standard for 
advanced services" by providing "super-fast downlo:id rpccd, of \t.iriin: ;it 3 0  Mhps and uplink rats from 512 
Kbps for the smallest earth terminals for individirul iurrs. 3nd lroni icn i  ol hlhps for businesses and hub\." Naliond 
Telecommunications & Information Adminirirxiiin. Dcplibynicni <)f Broadband Networks and Adunced 
Telecommunications. Docket No. 01 I109273-1?73-01, Laic F i l d  C,minicnts o f  Hughes Network Syslems, 
uvailable ar hup:/lwww.ntia.doc.govlntiahomehro~dhand~ 

NRTC ex pane Reply Comments at 21-22. 

Ia5 EchoSlar May 16 ex pane at 3.  

J86 Id.. Attachment. "Post-Merger Bandwidth Conipxison: Fat Pipc hlodcl." 

"'See. e.g.. NAB Petition ai 106 ('The inforrnaiion each conumcr rcquests via ihe Internet is  unique, and the 
information downloaded as a result i s  equally uniquc."). As NAB tihaven. "[tlhe broadband c3pacity needed to 
offer this 'programming' to each consumer wi l l  not chdnpc wheihcr thc incrfcr takes place or not." NAB Petition at 
106. Although the merger may result in some fixed C O ~ I  sJvings io the Applicants. such savings (unlike variable 
costs) are less likely io be cognizable in the conlext of cornperilion analysis. Moreover. the Applicanis have not 
demonstrated that any cost savings in  rhe provision of saiclliie-provided broadband Internet access services wi l l  
inure to the benefit of residential subscribers. 

Third 706 Reporr at 2865. Id., Appendix B ai 2917.18 ("Under optimal conditions. an upgraded cable system 
can provide maximum downsueam speeds of 27 Mbps and maximum upsiream speeds of I O  Mbps. more than 
sufficient to qualify as advanced telecommunicaiions capahiliiy.l?? In praciice. however, cable uansmission speeds 
typically range from 500 kbps to I .5 Mbps."). 
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service."s89 In other words, we have no way of disceminp whether the appropriate henchmark for "true" 
broadband connection speeds wi l l  exceed that proposed by the Applicants before the end of the five-year 
period alleged as crucial for obtaining a "critical mass" of five million subscribers. 

247. Conclusionr. W e  therefore conclude that the Applicants have not demonstrated that the 
claimed broadband service benefits are likely to occur and that the merger i s  necessary to realize [hem. 
Applicants' position that the merger wi l l  result in increased deployment of satellite broadband bervices is  
based primarily on the projected provision of broadband Internet services using Ka-band spectrum. Such 
services, however, are not only nascent, in nearly every case they are months. if no[ yearb. aw;ty from 
public availability. The facilities to provide broadband Internet access service using Ka-band spectrum 
are not yet deployed. Substantial uncertainties remain as to the l ikely quality and prices of such service. 
Moreover, Applicants have failed to  demonstrate thai the promised benefits, even i f  technically and 
economically achievable. could not be  achieved without the merger. I t  is not clear that one or hoth of the 
Applicants would not be able to individually fund their satellite broadband projects without the merger, or 
that the cost savings and efficiencies alleged by the Applicants could not be achieved through other 
means, for example by the adoption of open technological standards or by recovering capital costs 
through revenues from enterprise broadband Internet accesh services.spo Finally. Applicants h3ve not 

Third 706 Repor: at 2850. In the Third 706 Reporr we ncwd our belief that "bervices at speed, over 2 0 0  Khpa 
und 2 Mbps are currently available through traditional wtreline d'ferings-though must olten dcploycd to 
businesses-and we concluded that the information we rcquirc rehpondcnts to report [with respect to thcse 
benchmark connection speeds] wil l  enable us to dctcct the ewlurion 01- .sirpply arid denrand /or siich jirrrre 
generarions of broadband.") (emphasis added). See ulso Gartner Dataquest. G a m e r  Daroqrresr Saw 
lniplenienrarion of "True" Broadband Could Bolsrer U S .  GIIP I>! S500 Billiorr a Year (Aug. 26. 2002) ("While 
many consumers associate the term broadband with thc typical 38-1 hhps downstream that service providers offer 
loday. Gartner Dataquest defines 'true' broadband as broadband tu the homc wilh aggregate downstream capability 
o f a  minimum of I O  Mbps."). 

5'x) See. e.g., Peter J .  Brown. Two-way Service Bur No Srandards. No Inreroperabili~. Broadband Week (Jan. 22. 
2001) available at http://www.broadbandweek.co~news/OIOI22/01OI22~wireless~rerurn.htm (visited Sep. IO. 
2002) ("Proprietary system have to disappear from the i3icllitc iiiduitry in order to build scale. Scale nicanb 
volume, and volume means lower costs. . . , DVB-RCS i s  available. and numcrous other companies are building to 
11.") (quoting Robert Bucher, President, Canadian company Norsat Intcrnalional); EMS Technologies. Inc.. 2001 
Annual Report at 5 ("The intent of an open standard i) to speed mark1 rrowth by lowering the cost of broadband 
service to customers. service providers and hardware suppliers.") aroilirhlr at httu://www.elm~.com/investors/ 
annual_report_200l/AnnRpt.pdf. EMS has noted that a numhcr of  cornpanic, developing next generation systems 
had sponsored Digital Video Broadcast - Return Channel System (DVB-RCS) standard. "in an attempt to arrive at 
an open standard." See EMS Technologies. Satellite Broadband ar http:l/www.ems-t.comSTGmroadhnnd/dvb- 
rcs.asp. EMS notes that "[tlhe intent of an open standard i s  to accelcrate economies o f  scale. thcrehy generating 
lower-cost solutions and opening the market in a shorter timeframc than could be possible with competing 
proprietary solutions." including that used by HNS and Gilat. Id. The Applicants note that "[slerving the enterprise 
sector provides the opportunity for [Spaceway] to recover more quickly the enormous capital cost of deploying this 
system: conversely. focusing on a ubiquitous residential service i s  a far riskier endeavor that would take far longer'to 
recover such costs." Applicants' Reply Comments at 98. The Applicants do not explain. however, what mix of  
enrerpriselresidential service would allow Spacewy IO recoup capital costs while s t i l l  providing service to a 
significant number of residential subscribers. Moreover. the Applicants do not explain why Ka-band speclrum could 

589 

not be reasonably apportioned between the peak hours for enterprise and resideniial, since they differ. 
The Applicants might also take advantage of the $20 million in grants that are available. lhroligh the Department of  
Agriculture's Rural Utility Service (RUS) Broadband Pilot Grant Program for broadband transmission service in 
rural America. See. e.#..  Notices, Dept. of Agriculrare. Foresr Sen,. Siuslaw Resource Advisor), Comm. Meeting. 
Mondoy. July 8. 2002, 67 Fed. Reg. 45079. 2002 WL 1446457 ($20 million available for fiscal year 2002 for 
proposals to provide broadband transmissions on a '"community oriented conneciivity basis."). available at http://w 
ww.rurdev.usda.gov/rd/nofas/2002/bbpgp070802.~f. 
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demonstrated that the potential hamc to broadband inarketc from additional concentration of imponant 
assets and inputs resulting from the merger would either be insubstantial or could be cured by a national 
pricing commitment. Thus, in our overall balancing o f  potential public interest harms and benefits. we 
w i l l  afford little weight IO this alleged merger benefit. even absent our derermination that the proposed 
transaction appears more likely to harm than to benefir the markets for both narrowband and broadband 
satellite-delivered Internet services. 

VI. OTHER ISSUES 

A. Vert ical  Effects 

1. 

Inrroducriori. In this section. we c o n d z r  the effects o f  the merger on the market for the 
sale o f  video programming. delivered v ia satellite or tenemtal technologies. in the form o f  nrtwork5. W e  
have described the video programming market e.xteii>ively in our prrvioub orders.'"' Companie5 thst own 
programming networks both produce their o w  programming and acquire programming produccd by 
others.592 These companies then package and h e l l  t hk  programming as a network or networks ro h l V P D  
providers for distribution to c o n ~ u m e r s . ~ ~ '  hlVPD\ purchasc programming and combins I t  with Iransport 
on their cable. satellite. or wireless distribution networks IO provide delivered video services to 
subscribers. 

249. 

Potential Harms  in the Video Programming M a r k e t  

248. 

Participants in the market for the packaging 0 1  video programming consists of enritiex o f  
various sizes, f rom unaffiliated packagers that own one programming network to large corporation>. ruch 
as AOL Time Warner and Viacom. that own many ?%hour networks."" We understand that thc \'ideo 
programming networks sell programming to hlVPDs baaed on contracts generally la,ting s ~ v ~ ~ J I  yrar5. 
Video programmers are Compensated in pan rhrough l icenw fee, that are based on the number o f  
subscribers served by the MVPD.  These license fees are negotiated ba\ed on "rare cards" that specify a 
top fee, but substantial discounts are negotiated based on the number o f  M V P D  subscriben and on othe; 
factors. such as placement of  the network on a particular programming tier.'% Most video programmers 
also derive revenue by selling advertising. Adveflistng t ime on prugrammin& ne twork  i> generally split 
between the programmer and the MVPD.597 

VI5 

250. Some programming networks offer programming o f  broad interest and depend on a large, 
nationwide audience for profitability; other5 also reek larze nulionwide audiences but offer content that i s  
more focused in subject; yet others s t i l l  seek nationwide di5tribution. but offer narrowly tailored 

59' See, e.&. lmplenienrarion of Secrion I I of rlie Cuhlr Telerision Corisnmer Prorecrion und Coniperirion Acr of 
1992. lmplenienrarion of Cable Acr Reform Provisions of rlie Teleconrnrrrnicarions Acr of 1996. rhe Cornniissiotr 's 
Cable Horizonral and Venical Ownership Limirs and Arrribiirion Rides. Review of rhe Commission '8 Regrilnrions 
Governing Arrriburion of Broadcasr and Cable/MDS Inreresri, Revieu, ofrhe Commission 's Reguluriori, und Policies 
A ffecring lnvesrmenr in rhe Broadcast Indusrry. Reeraniinurion of rlie Commission's Cross-lnreresr Pulicy. I 6  FCC 
Rcd 17312 (2001) ("Ownership further Norice"). 

J921d. at 17321-22. 

591 Id. 

s'' Id. 

"'Id.  ar 17322. 

'% Id. 

597 Id. 
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programming. focusing on a “niche within a niche.””‘ Some programming networks do nor seek a 
national audience but are regional or even local i n  scope. including regional spons and news networks. 
Some programming networks likely can survive with distribution to a few million subscribers within a 
certain region, while others may need nationwide distribution to a large percentage of MVPD homes in 
order to remain viable.’” Program packagers seek to reach the widest range of subscribers for their type 
of programming on a regional or national bahis to increase the value of their programming to advertisers, 
and to build brand recognition that will in  turn spur other MVPDs to carry their programming and allow 
them lo reach yet more subscribers.6m 

251. Lf the transaction is approved, New EchoStar will be the only major DBS purchaser of 
video programming, one of the largest MVPD purchasers. and the only major MVPD purchaser with a 
national footprint. CWA states that, as a result, prices will increase for program providers and pro, oram 
distributors.”’ It argues that program providers and distributors will have no alternative but to sell to 
New EchoStar, since i t  will be the largest national distributor of MVPD programming, with more than 17 
million cuslomers.”* NAB claims that broadcasters will be harmed because they will have weakened 
power to negotiate retransmission consent 

252.  ACA claims that New EchoStar will exen bot;leneck control over programming, thereby 
allowing i t  to harm small cable systems with which i t  competes. ACA states that ioday EchoStar refuses 
to negotiate with small cable systems regarding program distribution. although DirecTV does enter into 
“dish-overlay” arrangements on a limited basis. Under these arrangements. the small cable company 
installs a DBS dish on a subscriber’s home. The subscriber then receives some programining Yia cable 
and some via the satellite dish. In markets where DBS does not deliver broadcast signals, and where low 
density of cable subscribers cannot support a syhtem upgrade. such an arrangement enables m a l  
consumers to receive expanded programming.” ACA a r p e s  that New Echostar, which u’ill be [he only 
major provider of DBS services, will be able to refuse to enter these overlay arranzements, or do  so on 
onerous terms, in order IO drive small cable systems out of busintss and achieve a monopoly. 

253. Applicants respond that, contrary io the Opponents’ arguments. the proposed merger will 
enhance performance in  the programming market because the additional spectrum made available through 
the elimination of their duplicate programming carriage will allow New EchoStar to serve as an outlet for 
new programming services. 60’ Applicants disavow any intent to pursue a strategy of vertical integration 
with programmers and claim that the merged entity will serve as an important outlet for promoting the 

Id. at 17322-23. Examples of the first type of programmine includc TNT and USA: examples of the sccond type 
include ESPN for sports and CNN for news: and examples of this third type of programming include Discovery 
Health. the Golf Network. and Home and Garden. 

599 Id. at 17323. 

Ha Id. 
mi 

EchoStar. we note that almost all program distributors are paid by DBS and other MVPD providers. 

the merger because of New EchoSiar‘s market power. 

m’ Id. 

598 

CWA Petition at 2. Although CWA argues that program distribuiors will pay an increased price to New 
We take 

CWA’S argument to mean thai program producers and dislribufors will receive less for their programs money after 

NAB Petition ai 57-58. 

ACA Petitionat 16-18, 

Applicants’ Reply Comments at 118-1 19. See also Applicaiion ai 6. 29. 

M3 
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development of new independent programminf scwices.Ow Regarding retransmission consent, the 
Applicants disagree with NAB, and insist that broadcaters can always rely on must-carry and can use the 
existence of competitive cable systems as a bargaining to01.~' Moreover, the Applicants claim that the 
merger i s  necessary to promote comperition amcrn_e M V P D  providers for programming in light of  cable 
and broadcast consolidation, such as the proposed AT&T-Comcast merger.M8 

254. Discussion. Opponents rase two areas of concern. The f i rst  i s  the exerciw of 
monopsony buying power. The second i s  the poslibility of \,ertic;LI foreclosure (e.g.. refusing to provide 
programming to a r ival cable system) We address each i n  rum. 

255. With regard to monopsony power in the marker for programming, the economic literature 
does not identify a single point at which moiiopsony power becomes likely. In grneral. large purchisine 
power delivers both benefits and potential costs t o  conwmers. Ths benefits conie from ths fact that Idrge 
MVPDs that receive programming discount., may pa)', on 5ome o f  these rrduced cost5 to siib\criber\ ( for  
example, in the form o f  lower prices). The potent i i  c o \ ~ t  to conwnierh come) from the tact. divussed 
funher in the next paragraph, that these discounts may discourage or preclude cornpctitivc entry. and 
thereby result in higher prices or reduced >enice quality.M" I f  \vc were to approve the transaction. Ncw 
EchoStar would become either the first or the second I.irgeht purchaser o f  video prograinminp,hi" :ind. 
according to the Applicants, would pay less for progrdmniinp c o \ b  than before the mer~er . " "  The new 
entity, however, would only represenr i l ighr ly more than 20 percent of the total pu rch i iw  of video 
programming. Twenty percent is well below h c l s  of concentration at which thc Cominizriun 
historically has had cause for concern.b11 Al\o, with r r y r d  to both national and regional p r o p m m i n y .  
there are several other large and many smaller venues (chiefly other M V P D  providers) through which 
programmers can dislributr their programming, We therefore find no basis on this record to conclude that 
New EchoStar would be able to exercise monopsony power over national and regional progr;immers. 

256. The situation would be different. however. Ni th regard to programmers attempting to 
reach some niche audiences, those who l i v e  in low demity areal. many o f  which are rural. As described 
above, such viewers would have few choices of  M V P D  providers and many would be reduced to a single 
provider if we were to approve the transaction. New EchoStur would effectively be the only MVPD 
provider to between 4% and 2 1 8  o f  the population. It  would lace  competition only from low-capacity 

Id. at 6. 

Applicants' Reply Comments a i  129 Mi 

Ma Id. at 125-26 

ta See generally Chipty. Tasneem. "Horizontal lnlcgralion for Barpining Power: Evidence From the Cable 
Television Industry," Journal of Econoniics & Manugenrenr SrrareR. Vol. 4. Summer 1995. Ai  375-397: Ford, 
George S. and John D. Jackson, "Horizontal Concentration and Vertical Integration in the Cable Television Industry. 
Review o/ lndusrrial Organization, Val. 12, at 501-518: Waicrman. DJvid and Andrew A. Wciss, Verrical 
lnregrarion in Cable Television, The MIT Press and The AEI Press, 1997. especial/y Chapter 7 ("Waterman and 
Weiss (1997)"); and Shooshan, Harry M.. "Cable Tclcvision: Promoung a Competitive Industry Structure." in New 
Directions in Telecornmunicarions Policy: Vnllrnle I ,  R P , ~ I I / ~ ~ I O ?  Polic!: Telephony and Mass Media. Paula R. 
Newberg. ed.. Duke Universily Press. 1989. at 222-246. 
610 I f  we approve the license transfers involved in Ihc pending merger between AT&T Cop. and Comcast Cop., 

We have addressed Applicants' claims about Ihc extent of their lower programming costs. supra 

MB Docket No. 02-70. AT&T Corncat C o p .  wi l l  become the country's largest MVPD provider. 
61 I 

See Ownership Funher Norice. 16 FCC Rcd at I7335 (discussing Commission's horizontal ownership limit. 
under review. that bars cahle operators from w n m g  syslems that reach more than 30% of MVPD subscribers 
nationwide). 
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cable systems fo r  another substanlial segment o f  the population. Such cable systems, because they havc 
low capacity that is  already f i l led by established networks. would be unlikely to carry new program 
networks. Thus, if there were programmers that wished to focus on audiences in low density areas. New 
EchoStar would effectively provide the only outlet for their programming. For these niche proyammers. 
New EchoStar would indeed be able to exercise monopsony power and could be the "gatekeeper" that 
some commenters have described. On the other hand, i t  may also be true that without t l i ~  capacity freed 
up by the consolidation o f  the Applicants' satellites. neither DirecTV nor EchoStar would carry these 
niche programs. instead using their resources to carry programs with broader reaches. Moreover. i t  m iy  
be that the audience that lives in low demiiy geographic area\ do not form an identifiable niche. For 
example. there may be many "rural" viewers who l i ve  in area?. served by high capacity cable system\. and 
thus a programmer attempting to reach "rural" audience5 may have alternative outlets froin which io 
choose. The record contains insufficient evidence for u\ to determine the precise impact o f  the 
transaction on the niche programmers described in Ihi5 paragraph. iind accordingly. we de\ignate this 
question for hearing. 

257. The second concern involve.; the po<\ibility of \erticaI foreclosure. As dexr ibcd in  the 
Background section, Vivendi, an owner o f  programmiii: network\. w i l l  own approxima~ely five perccnt 
o f  New EchoStar if the merger occurs. In return for i[.\ investment. Vivendi has sxured five of 
Echostar's channels. The agreement between EchoStar and V i w n d i  i s  non-exclusive. I e. .  EchoStx  i \  
not contractually prohibited from carryin: net\ \or l \  that compcte with Vivendi. and Vivendi I \  not 
prohibited from being carried by other M V P D  providcrs. Vertical foreclosure conccm5 in t h i l  c a w  
therefore involve two possibilities: Vivendi di\criminalin; apainbt h e w  EchoStir's ri\ 'al\. and k u  
EchoStar discriminating against Vivendi's rivals. 

258. In theory, Vivendi could deny it:. prugrunrnin: to r ival?. o f  New EchoStar in order lo 
induce consumers IO switch to New EchoStar. In order tur (hi \  matcgy to be profitable. [he prufirz 
Vivendi would lose by discriminating against other M V P D  provider\ would have to be more than offlet 
by the increase i n  Vivendi's share o f  the profit5 thal New EchoStar would earn from the new customers i t  
would gain as a result o f  the discrimination. However. Vivendi would bear the ful l  cost o f  the reduced 
revenues from M V P D  providers but would pain only five perwnt o f  New Echostar's increased profits. 
Weconclude that this type of vertical foreclosure i> therefore hishly uiil iLely to be profitable in th is case. 

259. Alternatively, New EchoStar could act in an mticompetitive manner against other 
programming providers i n  order to benefit i t s  f ive pcrcent \hari.holdcr. Vivendi. For example. New 
EchoStar could provide Vivendi's competitor\ \\ i th lezs  J c k i h l c  channel locations, or charge thow 
programmers rates higher than i t  would i f  they did not coinpsle n i t h  Vivendi. EchoStar, however. has a 
responsibility to the other 95% of i t s  shareholdcra. I t  i z  thewfort doubtful that New EchoStar would t a l e  
actions that would decrease the profits o f  its other shareholdm in order to increase 
Moreover, EchoStar has no incentive not to make i t s  other channels available to Vivendi's closest 
competitors if EchoStar otherwise finds i t  profitable to do so. Vivendi i s  a part-owner of Echostar: 
EchoStar i s  not a par-owner o f  Vivendi: thus. New EchoStar would receive no pan of any additional 
profits Vivendi might make because o f  New Echostar'?. discrimination against other programmers, and 
New EchoStar therefore has no incentive to fuvor Vivendi (apart from complying with the terms o f  it3 
 ont tract).^'^ In short, other than providing i t  with five paranteed channels, New EchoStar has no reason 

We note that no competitor of Vivendi has filed comrncni\ making a veriical foreclosure argumenr, perhaps 

A different analysis might apply i f  Vivendi conirollcd ofEchoS[ar or was a very significant shareholder. but [hat 

because. for he reasons expressed above, the possibility of vertical foreclosure seems remote. 

is  not the case here. 
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to discriminate in favor o f  Vivendi. 
foreclosure. 

We therefore do not find any problem in the area o f  venical 

2. 

Background. Pan o f  the Application before us involves the transfer of control of the 
licenses o f  PanAmSat from Hughes to New EchoStx. PanArnSat i s  a major provider o f  fixed sate l l i t r  
services ("FSS") i n  the United States and i s  currently 81 ?o owned by Hughes. Most dibtribution o f  video 
programming to M V P D  service providers (and to over-the-air television broadcasters) i s  carned over 
FSS. Upon consummation of the planned transaction, New EchoSm would both be a DBS provider and 
M FSS provider. 

Transfer of Cont ro l  of PanArnSat 

260. 

261. In delivering video services to consumers. M V P D  operators typically retranhmit 
programming received from distant points. rather than originate programming at the locale whcre 
transmission takes place. To obtain these sienals. the M V P D  operators rely primarily on FSS provided 
over a number of GSO satellites."" For national distribution of video programmng within the United 
States, a full CONUS satel l i te "footprint" i s  needed.hio Roughly 70% of the capacity on FSS sxellites in 
the United States is  dedicated to video distribution; only seven percent i s  unused.bi7 

262. Information from vx io i ts  sources indicates that there are three m a ~ o r  FSS operators 
licensed by the United States, with about $ 2  bil l ion i n  revenues per year."* SES ASTRA and PanAmSat 
are the two dominant operators. with Lorn1 Space a dibtant third. In addition. there are fringe providers. 
such as New Skies, Anik. and varioub Latin American satellites partly available for North American use. 
PanAmSat controls about 35% of FSS satellite transponder capacity and carries about the same amount 
o f  national video programming, as measured by transponder usage. SES ASTRA controls about 42% o f  
FSS satellite transponder capacity and provides about the same amount of national video programming. 
One market observer describes the FSS market to have an "oligopoly-like market structure of  highly 
profitable players in the longer term."6i9 

FSS i s  defined as satell i te service between fixed. as oppo\ed to mohllc. points and excludine bnndcast satell i te 
service such as DBS. Non-geostationary FSS alro exist, but hecause 01 cost and oihsr considcrations. video 
distribution i s  carried primarily by GSO satellites operating in the C~ and Ku-Bands. I n  the rest of  this issue paper, 
when we refer to FSS satellites. we mean CSO FSS satcll i ies exclusively. 

This corresponds to orbital sIo& from about 61.5" W.L. to 155.5' W.L.  

See M G  Bxings' Solellire Comniunicorions lndusrr), March ?ooO. p. 149. 

See dam tiled with the Commission in July 2001. together with data from LyngSat.com and ING Barings' 
Sotellire Conrmunicarions Indusrry. March 2MM. Worldwide FSS had 57.2 billion in 2000. according to SSB with 
5.235 transponders and 82 percent utilizaiion. with North America having 1.504 of ihose transponders (29 percent) 
with 88 utilization. 
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See Memll Lynch. Eye in rhe Sky.  1402 Preview, April 12. 2002. The Hirschman-Herfindahl Index ("1) of 
market concentration resulting from the market shares in the FSS mnrkct i s  between approximately 2,989 and 3.5 18. 
The DOJ-FTC Merger Guidelines describes such a market as highly concenirarcd. Typically, the M e r p  Guidelines 
contemplate a two-year time horizon in assessing whether market concentration could lead to anti-compeiitive 
effects. Most of our understanding of the future of  the FSS industry relies on forecasts by Wall Street market 
analysts. See. q.. Merr i l l  Lynch (April 12. 2002); Salomon Smith Barney, Solellire Conrmunicarions ond Towers, 
Jan. 3. 2002. They generally believe that supply and demand wil l  be in balance for the foreseeable future. This 
forecast is. however, subject to considerable unceriainty. On the supply side, new d i ~ t a l  compression technology is 
generating a quantum leap in the amount of  programming that can be transmitted over a single transponder. 
Preparations are under way for development of Ka-Band satellite rervices that could result in a substantial expansion 
o f  FSS capacity. The first launches of Ka-Band satell i tes arc. however. about three years away. On the demnnd 

619 

(continued ....) 
101 

http://LyngSat.com


Federal Communications Commission FCC 02-284 

263. The Applicants state t h x  the acquisition o f  PanAmSat wi l l  provide s i p i f i c m t  benefits to 
consumers from the combination of FSS resource.; o f  DirecTV (Hughes) and EchoStar to bring 
broadband satellite services to marker faster. The Applicants also state that the transaction w i l l  not 
create any significant overlap i n  the provision of FSS services that should raise any concern. given that  
EchoStar does not currently provide m y  telecommunications cervices of the same type as PanAmSat in 
the United States or elsewhere. 

264. Duke Law argues th3t the merzer would rssuli in the largest M V P D  provider, New 
Echostar, having control over the most popu lx  and heavily-used commercial sntellitt programming 
distribution network, PanAmSar.6'0 Accordins to Duke Law. the acquisition o f  PanArnSat would allow 
New EchoStar to use i t s  gatekeeper role i n  the commercial programming distribution market to obctnict 
the availability of public interest DBS programming. 

265. Discussion. Although Hughes control5 35% of the FSS marker through i t s  ownerhhip of 
the PanAmSat satellites, EchoStar doe\ not oprr:itr any FSS satelliles. Thus. post-merser. New 
EchoStar would have approximately 3 5 4  o f  the FSS marker. Wi th  respect to the MVPD market. a\ of 
June 2002. DirecTV reported approximately 10.75 mi l l ion wbscribers,'" approsimiitely I 1.5% o f  311 

MVPD subscribers.6" and EchoStar reponed approximately 7.5 mi l l ion subscribers,@7 or approximately 
8 1  of al l  M V P D  subscribers. Thus, Hughe5 currently controls approximately 3.5% of  the FSS market 
and I1.5% of the M V P D  market. and zfrcr the merger. ";cw EihoSrar would control approximately 35% 
o f  the FSS market6" and 19.5% of the M V P D  market. 

266. We find i t  unlikely that the trander of PanAmSar io  New EchoStar. i f  the twnsdction 
ultimately were to be approved. would create any h m s  i n  the FSS and M V P D  marketr. First. becaux 
EchoStar today does not own any FSS satellitei. the transaction does not increase the concentration in 
the FSS market. Second, PanAmSat i s  already undcr corninon control with a DBS provider - DirecTV - 
and the proposed transaction would not change that situation. Duhe LLIW has s u s p t r d  no reason why 
New EchoSrar's ownership of  PanAmSar. ah compared to Hughes.' would affect the availability o f  
public interest DBS programming 

(...continued from previous page) 
side, market walchers anticipate that Internet broadhand applications ( e .# . .  streaming video) and the transition to 
HDTV. wi l l  eventually place great demands on FSS. Thc spcell with which these nascent applications develop. 
however, i s  uncertain. As a result. there could be short-term ,hortagcs or gluts of FSS capacity. Such short-term 
imbalances are. however, typical in any market characterized by dynamic growth and technological innovalion. 

'=Duke Law Reply Commenls at 27-28. 

"' Hughes Second Quorrer 2002 Resulrs Driwn 
Corp. Press Release (July 15. 2002). 

b21 There are approximarely 94 million MVPD sub.rcribcr5 nationuidc. 

6r) EchoSrar Reporrs Second Quaner 2002 Finanriol Rrsulrs. EchoStar Corp. Press Relexse (Aug. 15.2002) 

"' Although EchoSW does not currently operate any FSS satcllites. it does have licenses for the deployment of 
three Ka-Band satellites. This, however, i s  a small pcrceniage of  the tola1 Ka-Band licenses, many of  which are held 
by PanAmSat and Hughes Communications Galaxy. as well as other companies. Thus even i f  Ka-Band development 
proceeds smoothly. merger of PanArnSal's and Hushes' a s x i s  with those of EchoSix would have l i t i le  effect on the 
Ka-Band or FSS s a  whole. 

Srring Dircc7V U.S.  Finarrc-ial Perfurrrlarrce. Hughes Elcc. 

I02 



Federal Communications Commission FCC 02-284 

267. The economic literature descnbes cenain scenarios in  which i t  would be profitable for an 
integrated firm to act strategically against downstream rivals that use the firm's good or 
Thus, this literature suggests that New EchoStar might have an incentive to use its market power in the 
FSS market (assuming. arguendo, that i t  would have any) to competitively harm cable rivals, who use 
FSS. For instance, New EchoStar could degrade the quality of  the FSS service provided to rivals. 
restrict supply, or raise price of FSS. a11 in an attempt IO gain additional share (and e m  additional 
profits) in the MVPD market. 

268. Although possible, we find that such an attempt is unlikely to occur and even more 
unlikely to succeed. With 3 5 8  of the FSS market. i t  is doubtful that New EchoStar would have 
sufficient market power to carry out such a scheme. Funher. there appears to be sufficient excess 
capacity in the FSS market at present so that if PanAmSat attempted IO raise rates, it would likely lose 
customers to the other FSS providers. Thus, unilateral restriction of FSS supply would likely he very 
costly to New EchoStar and would achieve lirtle. Moreover. as mentioned above, New EchoStar would 
have only 3 slightly stronger percentage of the MVPD market than Hughes does currently. B a r d  on the 
similarity between New Echostar's post-merger market shares and Hughes' current market sharec in 
both the FSS market and the national MVPD market. there ih little reason to believe, and no evidence in 
the record to suggest, that New EchoStar would have 3 significantly greater ability to act 
anticompetitively than Hughes does now in the FSS market. Moreover. i t  is hard to imagine that New 
Echostar's strengthened presence in the MVPD market would enable i t  to increase the price of FSS 
service, as Duke Law suggests. We therefore conclude that New Echostar's acquisition of PanAmSat 
would be unlikely to cause competitive h a m  in the FSS or MVPD markets. Accordingly. we are not 
designating for hearing any issues regarding the transfer of control of PanAmSat's licenses to New 
EChoStar.b2b 

B. Proposed Merger  Conditions 

269. Several merger Opponents and other commenters suggest that if the Commission were to 
approve the  proposed merger, New EchoStar should be subject to one or more conditions. A number of 
parties propose conditions that they contend will increase competition. Cablevision. through its wholly- 
owned subsidiary, IUL DBS ("Rainbow DBS"). holds an authorization to provide DBS service over 1 I 
DBS channels at the half-CONUS 61.5" W.L. orbital location. and plans to initiate DBS service by late 
August 2003. Cablevision proposes as a condition to merger approval that EchoStar be divested of 17 
transponders from the 61.5" W.L. to "a new DBS entrant" (itself) in order to provide effective 
competition to New E~hoStar .~* '  Cablevision also requests that the Commission require EchoStar to lease 
capacity on its Echostar-3 satellite to Cablevision for not less than three WSNet recommends 

'lS See. e.g.. S. Salop and D. Scheffman. Roising Rivals' Cosis, 7 3  Am. Econ. Rev. 267 (1983); T. Krattenmaker and 
S. Salop. Anticompeiiiive Exclusion: Raising Rivals' Cosis io Achieve Power ower Price, 96 Yale L. J .  209. 293 n.73 
(1986) (citing articles). 

62b As indicated supra. the Applicants have also stated that  EchoStar has agreed to purchase Hughes' interest in 
PanAmSat in the event h e  proposed transfer of Hughes and EchoStar to New EchoStar is terminated under cenain 
circumsunces. See Application at 2, and Application Vol. I I  at Tab 4. We cannot now predict either the outcome of 
the issues wc designate for hearing or whether the circumstances described in the Applicants' agreements Will  come 
to pass. As no standalone application for the transfer of control of PanAmSat to EchoStar is pending before us, we 
do not address the question whether such a transfer would be in the public interest pursuant to Section 310 at the 
present time. 

See Cablevision Sept. 18 ex pane.  Attachment. "Rainbow DBS. Opponunities to enhance DBS MVPD 
competition in connection with the EchoSidDirecTV merger," at 2. 

b21 

See Cablevision July I 1  ex parte. b28 
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that the Commission condition the merger on a requirement to provide WSNet. or some s i m i l x l y  situated 
entity. wi th permanent access to full-CONUS enhanced satellite Satellite Receivers proposes 
that the Commission should condition the merger upon the licensing o f  MVDDS providers. and require 
New EchoStar to enter into a consent decree agreeing to share the 12.2-12.5 GHr 

270. SES Americom i s  seeking Commission authorization to initiate a new DBS service 
known as A M E R I C O M ~ H O ~ C . ~ ~ '  I t  a r p e z  that. unless cenain conditions are impo5rd. New EchoStar 
w i l l  have the market power and incentiLe to prevent the development of  thi, new ser\,ice.6q1 SES 
Americom thus proposes that the approval of the merger be conditioned on the Commisbion requiring 
operator-lo-operator discussions o f  interference concerns. It also requests that New EchoStar be required 
to provide open access to customer premises equipment. including the satellite dish and receiver to 
competing satellite service providers. and to make i t s  local television trnnwnibsions a\'ai lablr on a 
wholesale basis at reasonable rates for resale to compctirorb' customers. SES Amerisoin a I w  request, 
that the Commission forbid anticompetitive arrangements between New EchoStar and i ts  retail 
distributors and content providers. Nonhpoint a150 \ut_ge,rs that the Commiszion condition the approta l  
of the merger on the creation and implementation of  an open ~ t ~ i i d a r d  for DBS receiver5 that would a l lmv 
DBS customers to access services from competing wirelszs MVPD providers using their DBS 
 receiver^.^" 

27 1 .  Several proposals for condition5 concern the provision of  loca1-into-IucaI service. 
Consumers Union, AITS. Eagle. Family. and Paxvon propose [hat the Commission condition merger 
approval with various requirements and timetables for the camagc of local broadcazt tclevibion stations 
by New EchoStar."' APTS also suggests that New EchoStar he required to display a11 local broadcast 
stations on i t s  electronic pro am guide i n  a non-dizcriminatory manner within 3 0  days of the 
consummation of  the merger. Family s u g w t s  that the Cominizsion wai\,e or modify Section 
76.66(c)( I) to stop New EchoStar from denying s a r r i q e  bawd on technicalities relating to the rimins or 
content of camage requests and that we open a new carriigs requeht window. I n  addition, Pimson 
proposes that the Commission require New EchoStar to comply with a l l  notice, carriage and election 
procedures set forth i n  SHVLA and to carry a l l  local broadca\t \taliom on n non-discriminatory manner. 

K 
6 10 

WSNet Comments at 3. See also Letter from Jared Ahhruircsc. Chairmcin WSNet. to Marlene Dorich. 6 3  

Secretary. FCC (May 28. 2002)  at 2 .  WSNet propowd specific hnguapc to require that New EchoStar provide 
control and use of a minimum of 24 channels of high-powcrcd capacity on one of its existing DBS s3tell i les Lo an 
unaffiliated wholesale provider of DTH and digital programminf scruccr n3tionwidc at cost 10 ensurc ihx  
alternative multichannel video programming servii'c\ are nffcrcJ in snu l l c r  ninrhcls and rurdl arus. 

now to license MVDDS providers. Consumers Union Comments at 2 1-22,  

See SESAMERICOM Inc., SAT-PDR-20020125-0007I. Aug. 2 3 .  2002.  

Satell i te Rcceivers Comments at 4 .  In this regard. Con5umcrs Union rcquats request that the Commi5zion begin 

631 

632 See Letter from Phillip L. Specror. Attorney for SES Americom. Inc.. to Marlene H. Dortch, Secretary. FCC 
(Sept. 27 .2002) .  

' j 3  Northpoint Petition at 9-10. See olso Consumers Union Commcnts at 21 (the Commission should impose open 
access requirements similar to those in the AOL-Time Warncr consent dccrees). 

Consumers Union Cornmen& at 14 (carriage of 311 stations where tcchnically feasible); APTS Comments at 5 .  7 
(carriage o f  local stations in I10 DMAs within I20 days of consummation of the merger); E q l e  Petition 31 4 
(carriage of al l  local stations in a non-discriminatory manner): Family Petition nt 5 (carriage of  a l l  local stations); 
Letter from Richard Swift, Esq.. counsel for RYF (April 15. 2002) lrequire local-into-local service in Puerto Rico); 
Paxson Petition at 19-20 (carriage of local stations in the top 75 DMAs within 90 of the consummation o f  the 
merger. in the top 150 DMAs within 180 days and in a11 DMAs within one year), 

6M 

APTS Comments at 7 

Family Petition at 5 .  

63s 
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with respect to cost, receiving equipment. sifnal quality. digital and multicast signals. interactive 
capabilities, and program-related in f~r rnat ion.~”  

272. Consumers Union proposes that the Commishion should ( I )  increase the set-aside 
requirements pursuant to Section 25(b) of the Cable Act from four percent to seven percent from DBS 
operators to off-set the loss o f  editorial diversity, ( 2 )  require that an entity other thail the DBS opcrJtur 
select the programming for the set-aside channels. and (3)  impose additional reponing And enforcement 
 obligation^.^'^ The Local and State Government Advisory Committee (“LSGAC”) propuhes that New 
EihoStar make channel capacity available for PEG a c c e ~  m d  contribute PEG capital comparable tu that 
contributed by cable operators. LSGAC and Paxson r11so recommend that the Corninishion iinpoze 
specific enforcement mechanisms and penalties in case any o f  the conditions are not met.”’ 

273. The State of  Alaska proposes condition5 relating to the provision o f  broadband sclr\,ice i n  
Alaska to ensure that Alaska receives satellife Internet cervices within a reasonable time period and the 
next generation satellite broadband Internet service, at the wine t ime 3% they ;ire offered in t h t  contiguous 
United States.w The State o f  Alaska, the R e p l a t o r y  Comniis\ion of A h k a  (“RCA”) m d  LSGAC 
suggest that New EchoStar be required to offer the u i n e  national pricing guarantees for broadbmd 
services as i t  proposes for DBS. and offer broadband equipnimt and installation prices in Alaska at prices 
equal to the prices offered to customers in the continental United S t a ~ c s . ~ ’  Similarly. Consumer\ Union 
suggest that the Commission obtain an enforceable fuarantec ihdt New EchoStar will offer non- 
discriminatory pricing, rates, terms, and condition5 in mrrll area\ thJt are comparable to thow urfcrcd in 
competitive markets, including the same equipment sub\idies. proinotionr and sewice option\. N1 

274. I n  light of our decision to debignate the Applications for hearing, we do not address the 
merits o f  any o f  these proposed conditions. 

VII. BALANCING P O T E N T I A L  PUBLIC I N T E R E S T  H:\K.\IS A N D  B E N E F I T S  

275. The Applicants have failed to meet their burden of proof IO show that, on balance. the 
proposed merger i s  in the public interest.” In  this case. the rrcord indicates that substantial potential 
public interest harms may result from the tranaactiun. Hhicl i  in  turii sreateh the need fur Applicants to 
deinonstrate that substantial and cognizable merger-\peciric public interest benefit, w i l l  f low from the 
combination. The record before us irrefutahly demon\trate\ that the proposed transaction would 
eliminate a current viable competitor from every markct in the country. whether thoae market5 are 
currently served by cable systems or are markers in which iio c;ihlr. 5yhtems exist, at best remlt inx in r1 

merger to duopoly. and at worst a merger to monopoly. I t  would combine two DBS competitors who are 
currently fairly evenly balanced in terms of  the assets ncces\ary for erfective competition in the MVPD 
market. Each has, over a number of years. at great expense. acquired the necessary spectrum licenses, 

Paxson Petition at 18-19. 

Consumers Union Commenls at 15. 

617 

618 

”’ Letter from Kenneth Fellman, Chairman. Local and SI:itc Governnicnt Advisory Commission (April 12. ? 0 0 2 )  
(“LSGAC Letter”) at 4. 

State of Alaska Comments at 8-9. 

Id. at 9; RCA Comments at 6: LSGAC Letter at 4. 

Consumers Union Comments at 22-23. In the alternative. they suggest that the Commission consider a struciural 

See Time Warner-AOL Order, 16 FCC Rcd at 65.17. ATBT-MediuOne Order, 15 FCC Rcd at 9816, ATBT-TCI  

UI 

M2 

condition such as requiring New EchoStar to divest a cenain amount of sate l l i te  capacity. Id. at 23. 

Order, I4 FCC Rcd at 3 160. 

I05 



FCC 02-281 Federal Communications Commission 

developed and deployed the necessary equipment (satellites. earth stations, and consumer premises 
equipment), developed the necessary resources for marketing and consumer support, and acquired a 
substantial base of customers. Perhaps most significantly, each holds licenses for approximately half the 
total available orbital slots that allow broadcas to the entire continental United States - licenses they 
seek in this proceeding to transfer to a single new entity. Accordingly, the barrier to entry for any entity 
seeking to compete in [he market for satellite provision of MVPD service would be enormous. 
Sufficient widespread entry into MVPD marlietc via terrestrial wireless and wireline platforms, at least 
within the next two years. is not substantially easier in my respect. 

276. As noted above, case law under the antitrust laws is generally quite hostile to proposed 
mergers that would have these impacts on [he competitive structure, because such mergers are likelv to 
increase the incentive and ability to engage in anticompetitive conduct.w Competitive impacts are an 
imponant aspect of the Commission's public interest standard. as is consistency wi th  Communication\ 
Act policy and the Commission's rules. The landmark Telecommunications Act of 1996 )et fonh 3 

"procompetitive, de-reylatory national policy framework" that opened "all ~elecommunications markets 
lo competition" with the aim of  accelerating "rapidly private seclor deploymeni of advanced 
telecommunications and information technologies."Ns Competition i n  the communication\ industries is 
the cornerstone of our modem communications policy because i t  is well recognized that competition. 
rather than reylat ion of monopoly providers, has the greatest potential to bring consumer welfare fain, 
of lower prices and more innovative services. Accordinzly. a proposed transaction's consistency wilh 
the Act, our mules and competition policy in general i s  an integral pan of our public intereat review. 

277. This Commission has a long history of establishing spectrum-based commercial services 
with no fewer than two participants per service. with the aim of creating competitive markets for 
spectrum-based voice, video and data services. The Applicants have cited no example where we have 
permitted a single commercial spectrum licensee to hold the entire available spectrum allocated to a 
particular service. 

278. With respect to MVPD services. our public interest standard also includes a consideration 
of the impact on proflam and viewpoint diversity. and the  record indicates that elimination of an 
alternative MVPD provider in every market in the country is problematic with respect to at least one 
measure of diversity - viewpoint diversity. 

279. The Applicants attempt to meet their burden by defining the only relevant competiiive 
struggle as that between the dominant cable opeutors on the one hand and DBS service providers on the 
other. They assen that little competitive harm will result from the consolidation of the DBS industry. 
because the cable operators will provide a sufficient competitive check on DBS where cable is available, 
and a national DBS programming pricing commitment will extend this protection to areas not served by 
cable systems. They argue that competition in  the MVPD marketplace will be more vigorous i f  their 
assets are combined into a single entity that will be better equipped to compete with cable than either of 
existing stand-alone DBS providers today. 

280. Our analysis of the potential competitive harms to the MVPD market indicates that the 
proposed merger would significantly increase concentration in an already concentrated market, and thus 
the merger should be presumed lo create or enhance market power or facilitate its exercise. In addition, 
because competitive entry that could defeat any attempt by the merged entity to raise prices is unlikely to 
occur within the relevant timeframes for both committed and uncommitted entrants. there appears to be a 

See Heins. supra; Smpies, supra. 

See Pub. L. No. 104-104, 1 10 Slat. 56 (1996). S .  Conf. Rep. No. 104-230, at I (1996). The Telecommunications b l 5  

Act of 1996 Act amends the Communications Act of 1934. 
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substantial l ikelihood that the proposed merger m i l l  have xignificant adverse impacr on competition ill !he 
MVPD market. Our analysis o f  the likelihood that competition may in fact be harmed either through 
unilateral actions by the merged entity or through coordinated interaction among firms in the relevant 
market indicates that the proposed merger could result in  substantial consumer welfare losses, even 
assuming realization of all o f  the cost savings a l l e y d  by the Applicants. Such a loss o f  competition 
within the MVPD market i s  l ikely to harm conwners by eliminating a viable service provider in rb r ry  
market, creating the potential for higher price\ and lower service quality. and negative impacts on future 
innovation. 

281. Thus, the record before us indicates that the combination o f  EchoSrar and DirecTV would 
eliminate the viable facilities-based intramodal compeiition that exists in a market with high barriers IO 

entry. In i t s  place o f  this viable competition. the Applicants offer a scheme o f  national pricing. to bc 
administered by regulatory authorities. Our analysis, howcver, indicates that the Applicants. propohed 
national pricing plan i s  unlikely co be an adequate or effectivs remedy for the competitive harms likely to 
f low from the proposed merger. National pricing doe\ not mean low pricing and the plan a \  propwed 
would leave Applicants free to price di\cnininate on a targeted basis, panicularly with re.;pect to 
promotions. installation and equipment offer\ 2nd to discriniinate with reapect lo rervice quality. The 
degree of regulatory oversight that would be needed to monitor such a plan to rnhure against abuse 
would be substantial. 

282. Thus, even i f  the national pricinf plan were likely to be an effective competitive 
safeguard, i ts  implementation would not be con\i\tenl with th t  Communications Act or with our overall 
policy goals. In essence, what Applicant\ propo5e is  that we approve the replacenient o f  viable 
facilities-based competition wi th regulation. This can hardly be said to be consiwnr with eithsr the 
Communications Act or with contemporary regulatory policy and goalb. a11 o f  which aim at replacing. 
wherever possible, the regulatory safeguard\ needed to enwre conwnier welfare in communications 
markets served by a single provider, with free niarket compctitioii. and particuliuly with fuciliries-hosed 
competition. Simply stated, the Applicants' proposed remedy i s  the antithesis of the 1996 Act's " p r e  
competitive, de-regulatory" policy direction. The merger would likely produce a more capable. but less 
effective. competitor to cable and would totally elimindte wh;it appear5 IO be a very healthy level of 
intramodal competition among the two facilitie\-based DBS providers. 

283.  The Applicants claim that the primary benefit from the combination would be in terms of 
the spectrum efficiencies gained by eliminating of the prewnt duplicative carriage of identical national 
and local programming channels on each DES r y w m .  The Applicants propose to "reclaim" the 
spectrum from this duplication over a period o f  several years and to use i t  to expand the combined 
entity's provision o f  carriage o f  to all local broadcast televirion stations in a l l  210 DMAb. They also 
claim that they w i l l  provide additional new services such as niche programming, HDTV,  V O D  and other 
forms o f  interactive television. Although recent slatistics on new subscribers indicate that both 
Applicants continue to add subscribers at a far more rapid rate than the cable systems, Applicants predict 
that this additional spectrum w i l l  become increasingly critical to their ability to compete wi th cable as 
cable operators upgrade their systems and add advanced products that w i l l  counter the advantages that 
DBS has historically had in terms o f  product offerings and technical quality. The other primary alleged 
benefit derives from combining the subscriber.; of [he two DBS systems into a single unit to take 
advantage o f  economies of scale and bargaining power with suppliers, particularly programming 
providers. 

284. As we have stated in the foregoing sections, upon careful examination. the bulk o f  the 
Applicant's promised benefits with respect to M V P D  services appear to be either inadequately supported 
by the data supplied; not merger-specific: achievable through means other than monopoly control over 
al l  available full-CONUS DBS spectrum; or are otherwise not cognizable under our public interest 
standard. Moreover, the Applicants have not demonztrated that their proposed merger i s  , ~ c e s s a c  to 
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achieve many, if not all. of their claimed public interest benefits - they merely allege that i t  will provide 
them the means with which to provide these benefits. Our central concern, however, is  that with the 
resulting high degree of concentration in  all MVPD markets, the  Applicants’ incentives to cany  through 
on their promises of enhanced competition will be decreased, rather than increased. Thus, although we 
Fully recognize the value of having free over-the-air broadcasting service in all 210 DMAs. we do  not 
believe that the merger is more likely I O  bring saiellite delivery of such service than the S ~ J I U S  quo. If the 
provision of local-into-local service is as imponant to the Applicants‘ competitive ability as they claim. 
then we Fully believe that market forces will impel them IO  each find a way to bring that  service to as 
many markets as possible. Accordingly. based on the record before us. we cannot give very much 
weight to Applicants’ claimed MVPD benefits. 

285. Insofar as the broadband market is  concerned. encouraging the development and 
provision of broadband service over competing platforms is an objective of the Communications Act and 
has been given special priority by the The Applicants’ promises of a future Ka-band 
broadband satellite product that is competitive on both service quality and price with cable and DSL 
products would be a significant advance. if  these promises were to be realized. The potential harms. 
however, are equally significant. Allowing combination of the ahsets of the two cornpanis!, with the 
strongest incentive and ability to compete in  offerins satellite broadband services would offend the 
Communication Act’s strong overall preference for compel ition unless i t  were demonstrated convincingly 
that another significant objective could riot be achieved except through such a combination. 

286. Moreover, the Applicants’ claimed benefit here is weaker than in the MVPD market. 
since each broadband customer uses up additional spectrum. regardless of the number of providers. 
Instead. the Applicants rely on an economie5 of scale argument - that the merger is  necessary to provide 
the minimum number of potential customers that will justify the invewnent necessary to creilte a 
competitive product. Parties have raised substantial issues with respect to both the need for the merger Io 
create the necessary scale and the harm to competition that will result from combining the spectrum, 
customers. equipment, and support services of the two strongest existing potential entrants. 

287. On balance, we cannot find that the Applicants have made a sufficient showing at this 
point either that the harms from the proposed transaction will be ~nsubstantial or that the alleged benefits 
will outweigh them. Despite our effons to obtain additional information and data from the Applicants in 
suppon of their claims, serious questions remain as to whether the proposed transaction would do 
significant and irreversible damage to competition in several markets without sufficient offsetting and 
cognizable public interest benefits. Consequently, i t  appears that the Applicants will be able to justify 
the proposed transaction, if at all, only after the more comprehensive fact-finding capabilities available 
in an administrative hearing. 

288. The framework for analysis contained in this Order should ensure an expedited hearing. 
We identify below the principal factual issues that must be resolved with respect to both the harms the 
merger may produce and the benefits that may flow from it. 

VIII. ISSUES TO BE DETERMINED AT HEARING 

289. For the reasons stated above, we are unable to find that the public interest, convenience 
and necessity would be served by approving rhe transfer of control to New EchoStar of the licenses and 
authorizations controlled by GiWHughes and D i r e c P  and Echostar. We have concluded, based on the 
evidence before us that Applicants have failed to demonstrate that the proposed transaction would not 
cause anticompetitive and other harms. and have failed to demonstrate that the potential public interest 

See $706. Pub. L. 104-104. Title VII, Feb. 8. 1996. I I O  Stat. 153. reproduced i n  the notes under 47 U.S.C. 8157. M6 
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benefits resulting from the transaction would outweigh those harms. Accordingly. pursuant io Sections 
309(e) and 409(a) of  the Act, and taking into consideration the conclusions set fonh i n  this Order, we 
designate the above-captioned Applications for an evidentiary hearing before an Administrative Law 
Judge (“Aw”), and we direct the ALJ lo prepare an Initial Decision on the issues set fonh below. These 
issues have been designated for hearing because they reflect findings and conclusions that have been 
made based on the record we have compiled thub far, which prevent us from making a detennination that 
the grant of the Applications w i l l  serve the public inrerest. convenience and necessity. 

Issue I :  111 

reaching a determination on this issue, as outlined dbove, the fol lowing should be conbidered: 

(a) the product market (e .8 . .  whether the relrvant product market i s  MVPD \ervice, DBS 
service, or some other subwt of h l V P D  service) (we paras. 106 - 1  16): 

(b) the geographic market (e.,?.. whether the proper geographic market I, local. and 
whether. for purposes of analyw.  the relevant Seogmphic markets ahould be aggregated 
into three categories - markcis not served hy any cablc zystem: markers \erved by low- 
capacity cable systems; market, served by high-caplcity cable systems: and the re1;irive 
number of  households in each o f  thew catcgorierb and the number of subscribers per 
market (see paras. I I 7  - 125): 

(c) the marker panicipants. market shares and concentration (see par3s. I26  - 139): 

(d) the rimeliness, likelihood, and sufficiency of entry to offset any potential adverse 
competitive effects that may r e d t  from the propowd lrmsaction (see para.  1-10 - 150~: 

(e) the effects o f  the propowd tranhacrion on price. quality and innovarion (considering 
the likelihood of coordinated behavior among competing firms and the ability of the 
Applicants to unilaterally take anticompetitive actions) (see paras. 15 I - 177): 

(0 the efficacy, potential harm\. and potsntial bciiefits o f  Applicants’ p r o p o d  n3tion31 
pricing plan (see paras. 178 - 187): 

(g) the proposed transaction’s effect on the ability of multichannel video programmers to 
reach certain niche audiences (we p i r a s .  218 - 256): and 

(h) m y  conditions proposed by the Applicants 

Whether the proposed transmion i s  likely to cause anticonipetitivc h a m .  

Issue 2: Whether the proposed transaction is  l ikely to cause other public interest harms. In  
reaching a determination on this issue, the following should be considered: 

(a) the proposed transaction’s effect on viewpoinl diversity (see paras.42-43, 49-5 I and 
55) ;  and 

(b) the proposed transaction’s effect on the Commission‘s spectrum policies (see paras. 
83 - 96). 

Issue 3: Whether the proposed transaction is  l ikely to yield any public interest benefits. In 
reaching a determination on this issue. as outlined above, the fol lowing should be considered: 

(a) whether the cost savings and other benefits claimed by Applicants are non- 
speculative. credible and transaction-specific and are l ikely to f l ow  through to the public 
(see paras. 188 - 2 17); and 
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(b)  whether the proposed iransaction's impact on the provision of Internet access x rv ic r  
via satellite is likely to be beneficial or harmful. (see  paras. 21 8 - 247). 

h u e  4:  On balance. whether the public interest. convenience and necessity would be served 
by the grant of the above-captioned application and the joint application submitted by 
EchoStar and Hughes requesting authority id launch and operate NEW ECHOSTAK I .  a 
direct broadcast satellite that would be located at the I IO" W.L. orbital location. 

IX. ORDERING CLAUSES 

290. Accordingly, IT IS ORDERED. That. punuant to Seciion 309(e) of the Cornniunications 
Act, the application for consent to transfer control of various Commision authorizations. including DBS 
and fixed satellite space station authorizations. ranh  rtaiioii authorizations. and other related 
authorizations (as set forth in  Appendices B. C and D) held by wholly- or majority-owned sub,idiarie\ of 
EchoStar Communications Corporation ( a  Nevada corporation), General Moiors Corpormon. :ind Hu2ht.s 
Electronics Corporation to EchoStar Communication\ Corpordtion ( i i  Delaware corporation): and [he joint 
application submitted by EchoStar and H u f h r c  requextin? authority to launch and opt'rare NEW 
ECHOSTAR 1. a direct broadcast satellite that would be I k - a t d  ai the I IO" W.L. orbital locaiion (File 
No. SAT-LOA-20020225-00023) ARE DESIGNATED FOR HEARING. The Hearing shdl  be at a tinit 

and place and in front of an AU to be specified in II whwqu,:iit Order, on the i h h u e \  \et lorih ti1 

paragraph 289. 

291. IT IS FURTHER ORDERED. That purwant Io Sccrion 109(e) of  the Conimunicakm 
Act, the burden of proof with respect to the introduction of evidcncz and the burden of proof with  re\puct 
to the issues specified in this Order shall be upon GM. Hughes. and EchoStar, the applicant p;lnies in this 
proceeding. 

292. IT IS FURTHER ORDERED. That the Commission's Consumer and Government 
Affairs Bureau, Reference Information Center. SHALL SEND copier of this Order to all paflies by 
certified mail. return receipt requested. 

- 293. IT IS FLITHER ORDERED, Thai thc Chief. Enforcement Bureau, shall be a pany to the 
designated hearing. 

294. IT IS FURTHER ORDERED, That a copy of  c i c h  dncument filed in this proceeding 
subsequent to the date of adoption of this Order SHALL BE SERVED on the counsel of record appearing 
on behalf of the Chief, Enforcement Bureau. Parties may inquire as to the identity of such counsel by 
calling the Investigations and Hearings Division of thc Enforcemenr Bureau at (202) 418-1420. Such 
service SHALL BE ADDRESSED to the named counscl of record. Investigations and Hearings Division. 
Enforcement Bureau, Federal Communications Commib\ion. 445 12th Street. S.W., Room 3-B43 I .  
Washington, D.C. 20554. 

295. E IS FURTHER ORDERED. That within 30 day\ of the mailing of this Order pursuant 
to Pxagraph 292 above, the parties may file an drnendcd application with the Commission to ameliorate 
the competition concerns identified in  this Order and may also file a perition to suspend the hearing 
pending review of the amended application. 

296. IT IS FURTHER ORDERED. That. to avail themselves of the opportunity to be heard. 
GM. Hughes, and EchoStar. pursuant to Sections 1.221(c) and 1.221(e) of the Commission's Rules, in  
person or by their respective attorneys. SHALL FILE i n  triplicate. A WRITTEN APPEARANCE. stating 
an intention to appear on the date fixed for the hearing and present evidence on the issues specified in this 
Order. Such written appearance shall be filed within 20 days of the mailing of this Order pursuant IO 

Paragraph 292 above. Pursuant to Section 1.221(c) of the Commission's rules, if the parties fail to file an 
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appearance within the specified time period. the assignment application will be dismissed with prejudice 
for failure to prosecute. 

297. IT IS FURTHER ORDERED, That Nutional Rural Telecommunications Cooperative; 
American Cable Association; Northpoint Technology. Ltd.: National Association of Broadcasters: 
Pegasus Communications Corp.; The Word Network; Johnson Broadcasting, Inc. and Johns011 
Broadcasting of Dallas, Inc.; Family Stations, Inc. and North Pacific International Television. [nc. ;  
Communication Workers of America; Paxson Communications COT.; Carolina Christian Television. Inc. 
and LeSea Broadcasting Corporation: Univision Communications, Inc.: Eagle 111 Broadcasung. LLC: and 
Brunson Communications. Inc., are made pame3 to the proceeding pursuant to Section 1.22l(d) ot the 
Commissions rules. To avail themselves of the opportunity to be heard, pursuant to Sections I .22 I(r) of 
the Commission's rules, each of these parties. in person or by its attorneys. SHALL FILE in  triplicate. A 
WRITTEN APPEARANCE. stating its inlention to appear on the date fixed for the hearing and prexnt  
evidence on the issues specified in this Order. Such written appearance shall be filed within 20 day5 o f  
this Order becoming effective pursuant to Paragraph 191 above. Such wrilten appearance inu\t d w  be 
accompanies by the fee specified in  Section I .  I107 of the Commission's Rules or be accompmied by a 
deferral request pursuant to Section 1.1 I17 of ths  Commission's Rule.\. If any of these panis> fails to file 
an appearance within the time specified. i t  shall. unless good cause for such failure is shown. forfeit it3 

hearing rights. 

298. IT IS FURTHER ORDERED. That. pursuant to Section 1.223 of the Commission's 
Rules, any person seeking to participate as a pany in the hearing may file a pelition to intervene. Such 
petition shall be filed within 30 days of the full text or n summary of this Order being published in the 
Federal Register. Such petition to intervene muh t  either establish. under 03th. that 3 person is a party in 
interest. in which case the  petition shall be granted: or such petition must set fonh the interest of 
petitioner in the proceedings, show how such petitioner's pnnicipation will assist the Commission in the 
determination of the issues in question, set fonh any propowd issues in  addition to thobe already 
designated for hearing, and be accompanied by the affidavit of a person with knowledge as to the facts set 
fonh in the petition. in which case the A U  may grant or deny the petition to intervene, and may limit 
intervention to a particular stage or stages of the proceeding. in his or her discretion. Pursuant to Section 
1.225 of the Commission's Rules, no person shall be precluded from providing any  relevant, material and 
competent testimony at the hearing because he or she lacks sufficient inlerest to justify intervention as 3 
PmY. 

299. IT IS FURTHER ORDERED, That the application for transfer of control of the licenses 
and authorizations at issue in this proceeding WILL BE HELD IN ABEYANCE PENDlNG THE 
OUTCOME OF THIS PROCEEDING. 

FEDERAL COMMUNICATIONS COMMISSION 

Marlene H. Dortch 
Secretary 


