inchudes ourserous DBS providery that can compete with each odwer as well as with other
multichanne] video programming providers — this Commission should have continued ©
apply its due diligence requiremenss in an even-handed and forward-thinking manner. Sadly,
this goal will not be achieved. The decision by the majority in this case assumes thae,
because rwo DBS providers (including one owned by the largest corporation in America in
1994) launched service from a shared sasellite in Ociober of 1994, this setvice has “arrived.”
This rarionale leads the majority to conciude tha: eatensions of time can be denied, willy
nilly. and that recovered specururm showld be auctioned off 10 anyone with a pocket deep
enough to jump onte the DBS bandwagon late in the parade. This result is patentty unfair o
Advanced and the other DBS licensess and permitises who invesizd time and money 15 years
2go when the possibilities that this service would become viable were minimal, at best,
Moreover. this result. despite the ambitious timctable ses by the majority, will resuit in
further delays in the initiation of service by new DBS providers, :

The Commission’s Due Diligeace Requirement

In ruling on a request for extension of 8 DBS consiruciion permit, the Commission
considers “[t]he totlity of the circumsiances ~ thase efforts made and those not made, the
difficulties encounicred and those overcome, the rights of all parties, and the ultizmate goal of
service 10 the public.” USSB [, 3 FCC Red 6258, 6359 (198%). In short, the Commitsion
st weigh the delay in scheduled implemennation of service agains: the claimed public
interesy benefits. USSR Il 7 FOC Red 7247, 7249 (Vid. Sve. Div. 1992).

The majerity io this case finds that Advanced does pot mefit ap extension because it
madcﬁmepmgmnmwudmmnionhmmhiﬁnﬁmohnas:ymmh
passage of “more than a decade, inchuding one four-year extension of time.” Majority Op. at
fn. 2. However, I believe thas the effors of Advanced were fully consistent with
Commission precedent, and that the delay in service thar will inevinibly result from denial of
Advanced's extersion request will far exceed the minima) delay that would have pesulted had
Advanced's exwrnsion request and application for assignment of its construction permit to
Tempo betn granted. Had the Advanced/Tempo deal been aliowed 10 proceed, & DBS
salellite wouid likely have been launched in April 1996. One has only 1w look ag the history
ofdecbiomkinguthianrymrnlh:_muhwﬂlodybemwm
bordering oa divine inerventica t=t the unrealistic timctable set forth in the majority
decision by Likely w0 be achieved. That decision anticipates that 3 major change in the policy
for the reassignment of recovered chammels, adoption of muction nules, aod the compietion of
an auction, can ali be finalized within the pext three months. :

Turning o the toe diligence showing of Advanced, it is imporunt w note that the
only period relevant 1o the Commission®s decision in this case is the four-year period
fellowing the grant of Advanced's first exiension request, not the entire ten-year pericd since
Advanced was pranted a construction permit. The Commission previously ruled on
Advanced's efforts during the initial six-year period following gramt of 3 construction permit
arad that decision is not before us here.  During this six-year period Advanced. like other
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permit for the reasons | delineated above: substaria] developmenss in DBS maellite
rechnology. changes in Commission pelicy regarding chanme) and ortital assignments, ang
the Chatlenzer and Ariane Launch vehicle failures,

wemrer . 30d channels, See Cominenta) Sarelfite Corp,, 4 FCC-Red 6292 (1989), panist recon,

’ denieg. 5 FCC Red 7421 (1990): inien Vi 14 + 8 FCC Rca 6680 (19973,
feon geriigd. FCC No. 95421 (Oc. S, 1995). Therefore, for the fiest year of its four-year
eatension pericd. Advanced cannot kave been £xpected w hawe demonsirated progress owarg

Construction, :

Sa‘recomdmmﬂui:m:eofwhu&dumddid.ordidmtdo.m 1992
ard 1995, In examining Advanced”s ¢fTons during this period, one must look i
Commissicn precedend in which ocher DBS perraitiees bave been gramued extensions with
showings similar 10 Advanced's. Nome of these EXleTmion fequests were denied.  While

pm&enwwmmpmwhthmmbnwmn priority wag
fouemgm:denlopmo{aﬂdmm.uymdmmma )
difference, B

eatromaky

_ Se
Aznual Progress Report, Exhibit E w Contract Modification Ne. 7. filed August 16. 1994,

Unforumaeely, the majority in this case refused 1 anvibute Tempo's invesunent and
construction progress 10 Advanced. even though the Commission earficr this year had
sunibuted Echostar's invesonent and construction progress 10 Dirccusat.  Moreover, despite
wazing eloquent for several pages, the majority fails w adequately explain why Advanced’s
shewing is decisionally less significant tan Directsat’s in light of Direcusat’s August (994
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Progress Report.  Specifically, the majority fails to note that, at the time their assignment
applications were filed, Directsal had expended 3 mere 0.12% of the conoact price and that
this constiruted due diligence: whereas Advarced's Rymen oa its satellite contract were
geficient because they amounted to less than one percent of the contract price, The majority
ais0 fails 1o note that the actual dollar amount expended by Advanced was fater specified in 3
lester filed in the record dated Sepuernber 19, 1998, as $7-8 million. The scoual dollar
amount expended by Directsat prior to its merger with Echostar, while not set forth in the
majority epinion or in Dirccusar’s 1554 Progru.t Report, is likely significantty ks than the
amount expended by Advanced.'

The majority anempts instesd to distinguish the Advanced case from Direcist Corp,
by claiming that Directsat requesied only 3 tmansfer of its consruction permit. not an
exiension of lims 1o consTuct.  Directsat's DBS suchorization, bowever, expired on August
15. 1995, and EchoSiar has appiied for an extension. That EchoStar would require an
exiension was apparct ar the time Direcisar filed its transfer application. Moreover, the
Commission in Dirgctsat Corp, felt compelled t0 commen on Direcisat's progress oward
construction of is DBS system, a comment that presumably would have been unnecescary
had the Commission felt that Direcrsat’s due diligence was prelevant.  The key difference,
then, berwesn Directsar and Advanced appears o be the order in which the enemsion and
tansfer applications were submined. This distinction without a difference should oot be the
key factor in detrrmining the fate of a DBS permitee, mdd!mjoriryoﬂ'mmmmwy
it should be of decisiosal significanes,

MIWI.ﬁxComisiunmnmdamndMthhm'sm
permit i hight of it comract 1 use sateliites provided by a comperitor. [SSB [I, 7 FCC
Red at 7251, The Commisvion based ity extension on the fact that the permines, USSB, had
compiied with due diligence requirements by contracting to use transponders on a mellice
designed, buiht and humched by DIRECTV. 1n fact, this Comminion has maintained that -
DES service will be expedited if DBS permiuees "are free to seek Commission approval ©
combine assigumenns and resources through merger or buyout.® Comtinennf Saeellite Corp,,
4 FCC Red. at 6299 (1989). Like USSE and Directsat, Advanced heeded the Commission*s
admonition 10 procesd diligently by enucring im0 3 binding, poo-cootingent conract with
Tempe DBS for delivery of surllites, but the Commission refused w credit Advanced with

‘The majoriry tmakes much of Advanced's *fail{ure] to specify bow much money it
acrually invesied in the construction of ity satellites,” Majoriy Op. at para 30, Apparenly,
the majority is umware of the Scpiember 19, 1995, lener filed by Advanced as pan of the
record in this procmdm;inwhich it revealed dntﬂ&mﬂﬁmmpaidmu:dmmrﬁou
of its sateilites. Moreover, it is ineresting 10 note that Commission rules do oot require &
permitee o reveal the actual amount it has invested mmmr.llw:sym rather the rules
require thil the permitiee reveal what percentage of the sarelfite cost it has invesied.
Advanced, like Directsat, fully compliced with this requirement in filing it pmg:m repor.s
with the Commission.




the cooaruction progren made oo the Tempo mareilins, Significandy, Tempo DBS's
conurac w fimnce Advanced's meelliee launch s ot cooringens oo the tramfer of
channeis.

The majority, in distinguishing USSE [T and the case invelving Advanced. poing ow
that it considers “the tack of ongoing involvement 1 key distinction botween these two cases
Mzjoricy Op. a1 para. $3. Whike in LSS II the ongoing involvemens of USSE is ciear. s
“ongaing involvement” B Jess clear in Diresat Comp,. where Directsac transferred conrol o
i DBS authorization 1o the parem company of Echosar. Is “Directsat® sill involved in the

bm;htombymhnmmpiﬁ:'th:mwmhmisckh climinswed entirely, or
exiension requent for this reason

. mmmmmu:mmmdxmmnuwimmqmumuu
bisory of this fledgling xawliin service, Hmm.dumjoriqh:sﬂwaaﬁaof

mmmmmmﬁMhWMMW'smm
ammm.mw@pmmagmmumm.

quiry, and therefore | dissent,
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1995, | was one of five Commissioners of the Fedaral Communications

ober 16, 1995, in!a 3-2 decision, the Commissioners denied the petition of
itions Corporation (“ACC”) for an extension of time in which to construct,
. Direct Broadeast Satellite (*DBS') system, in the case In re Advanced

»,, Federal Commbpications Commission, NoS. DBS-94-11EXT, DBS-94-

P, Memorandum Opinion and Order (October 16,1995) (the “Advanced

sult of the Advanted Ordar, the channels and orbital locations previousty
 reverted to the pablic for reassignment by auction. - -

ited from the decision in the Advanced Order, and a copy of my dissenting
reto. In addition, based on my deliberations with the other Commissioners.
dmissioners in the majority based his or her decision in the Advanced

ion Of Federal revenues that would result from the reassignment by auction

bital locations previously assigned to ACC, which I believe violates 47
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DISSENTING STATEMENT
oF

COMMISSIONER AMDREW C.

In Re: Advanced Communications Corperation Application gar
Extenglon of Time To Construct, Launch. and Operats a Direct
Broadcast Satellite System; Application for Ccnsent TO Assign
Direct Brcadecast Satellite Tornptiructiza Permit from Advanced
Communicaticos Corporation to T DBS, Imc.; Applicatiom foOr
Modification of Pirect Broadcast Satellite Service Comstruction
Permit (File Nos. DBS-94-11EXT, DBS-94-15ACP, DES-94-16MP).

Pursuant to today’s action; the Commission affirms the
International Bureau®. (*Bureau*) determination that Advanced
Communications Corporation (*acct) failed te wet its due
diligence ebligaiion O proceeding expediticualy with the
construction and' launch OF its direct broadcast satellite (*DBRS*)
system.” as a result, the channels and ocrbital locaticns
previously assigned to ACC! will revert. to the publiec for
reassignment. Further, the Cemmiseicm has.chosen zc initiate a
rule making to establish a.oew metbodology by deciding upon
mutually exclusive applications for the.reagsignment of DBES
channels and orbital positicns. As'a result of digagreement
with the commission’s due diligence findings in this case, | fael
compelled. to dissent from today's decision.

In the past when reviewing due diligence efforts by DBS
permittees, the Comiesion has heretofore granted extensiona to
several permictees in an effort to encourage the delivery of pes
service to the public. To that end, over the years. the
Commission has exercised greater flexibility wkaa reviawing the
due diligezmce criteria for various DBS permittees, even though
these somewhat relaxed expectations may have proven unacceptable
for ocher video programming providers in the marketplace:" It
would therefore, in my opinion, seem eptirely unreascnable, and
indeed, irresponsible, for the Commission to disregard its
primary objective--to encourage competition amongst DBS providers
in order to enhance consumer choice--by forestalling yet another

viable and prepared DBS competitor from entering the marketplace
in the immediate future.

The commission's due diligence requirements have two
components. First, the Commission requires that a DBS "permittee

' Advanced-cgmmunications Corp, | 77 Rad. Reg. 2d (P&F) 1160
(DA 95-944, April 27, 1995).




begin eccnstruetion or complete contracting for censtruction of
the sacellice =taticn within cne year of the grant of ica
construction permit, Secondly, the permitces must begin
cperation Of the satellice scacion within six {g) years OT the
grant of its permit, unless otherwise determined by the
commission.”

In denying ACC's request for an extension. the Bureau
concluded that, from itS assessmenc OF the tgralicy OF che
circumstances, ACC had made little progress 1IN the construction,

5. initiatjo 55 sver in wh 2 The'
FRE0RD 1R 5t EITEIRR TR 0T W mata TiSaP Sttt g e . T
application for authority to censtruet and launch a pes systenm,
subject co its fulfillment of the Cemmissicn’s due diligence
requirements. 1In october 1386, the Commission found thae ACC had
complied with the first due diiigence component by contracting
for the construction of its first twe DBE satellites. ag o
result, t=e Commission granted ACC's request for sixresen (1§)
channels at each of two orbital locations. [In addition. a»ce
requested additional channels at these locations as pars OfF its
modification application. The Coctmmission reserved, but
Aid not assign, eleven {11} additional paizrs Of channels for ace

dicioned uvpon ACC's satisfaction Of the first prong
~. due diligence. In February 1990, Advanced applied for a four —
year extensicn of time to construct and operate ItS DBES systea. -
The Cormiseion granted this request In _April 1991 (extending the
deadline teo December 7. 1394), and assigned AL nineteen (19)
additional chaepnela. Importantly, as the record indicates, ACC
did not receive itsS final chazmel assignments untcil Aprdl) 1991.
Therefore, 1 bellieve it isS ioperavive that we focus our review on
ACC'a actioms subsequent to that date

Despite ACC’s efforte in develcping its DBS system, to wil:
Acc's failed negotiations for a joint venture with another PBS
permirtee, Echostar Satellite Corperation ("Echostar®) as wall as
fus contractual agreement-with Tempo UBS, Inc. (*Tempe*)? fOr the
construction and 1§unch of a satellice, the Bureau concluded that
these ‘actions did not amount te the actual copstxuctien of e DBS :
satellite or arrangement for the lauach and oOperation of DBS
service. | am puzzled as to why the Bureau determined to apply @
different set OfF criteria for ascertaining due diligence thaa
were used for other permittees with respect to the launch of
service In reaching i1t8 finding char act had not met the due
diligence requirements.

I do net believe that acc's efforts are patently

' See 47 C.F.R. § 100.19{b)

} Tempo DBS is an affiliate of Tele-Cocmmunicaticns, Incs
A"TCI*).
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distinguishable from the efforts made Dy theose permitrees in
cases In which the Commission either granted an extension requesc
or a transfer of concrol application. For example, in July i1s91,
United states Satellite Broadcasting, Inc. (*osspe) Tiled an
extension reguest and a minor modificarion of its construction
cermit concernin% its authorizacion CO o?erate a DB% satellice ON
five {5) channels at a gpecific orbital lecaticn. n 1ts minor
modification zpplication, USSB srtated Khat it had entered into an
agreemenc With sncther entity, Hughes Communications Galaxy,
Inc., {*Hughes"), to purchase a payload of five (5) transponders.
Significantly. these transponders were not on one oOf vsSB's
coenstructed and launched satellites, but on one of Bughes’
satellites, to be located at the same orbital location as Ts$ss's
chenrnels, As & result, USSB scughe authoricy te implement its
five (5) channel service by utilizing five (5) .transponderson
one of Hughes™ satellites rather than constructing and launchirngy
a separace five-channel GE Astro-Space satellite as previously
proposed and approved.” In addition, ©vssB scughc te Modify che
technical specificaticns Of itcg authorization to coenform tO the
specificationa OF the Hughes eavellire. It should be noted that
USSB‘s DBS Sﬁstem was required to be in_operation by December
1992, while Hughes® systam was not required to be N operation
until December 15%4. As a result, USSB requested Chat ita
completion dace be reconciled with that of Hughes. - IN that case,
the commission applied an analysis that led tc.the conclusion
that the ultimate geal of service KO the publie would be advanced
by a grant OF 05337 ¢ request TOr extension of time.?

In chis ordeg, the Comrission almo :-concludes that ACC's due
diligence efforte were different from those Of Directsac
corporation {*Directsat®}.* 1 am not persuaded by the.
cemmission’s Tindings. bDirectsat received its DBS construction

ermit In August 1989. The Commission determined that Directsat
ﬁad satisfied cbe first due diligence requirement iIn November
1993 and accordingly assigned it tea (10) channels. ©Only fTive.
months later, Directsat sought approval for transfer of comtrol
of its permit Ko Echostu®s parent company. Interestingly.
Echestar held eleven {11} cramnels at the szme lccation as those
held by Direcctsat. The Coemission granted that authorization In

&
Sees
Company., N~ _, 7 FCC Red 7247, 7249 (13%2).
s 1d. ac 7250.

Echcscar Communications Corpeoration, 10 FCT Red 88 (1594).




November 1994.°

Ic appears chat the Commission credits pirectsat Tor

negetiating and censummating a Lransaction vith Echostar IN 4
much more éxpeditious fashion tchan AcC. while |

an uncercain business sicuacion. or an unfavorable pusipness
ghigate B0 general have not, been, adequate, expianssipns, f3r,
under these circumstances, the COmMMISSiON must remain cognizane
about cthe practicalities of the marketplace. A period of lengeh
negotiations does not necessarily dencte a clear incention ¢ Y
de?ay. Indeed, pegotiations hbetween Echostar and ACC failed
within one (1) year Of the grant of AcC's April 1991 axvensien.
Clearly, the negotiations between ACC and Echescar involved o
substantizl transaction that finally resulted in protracted
litigatien. As evidenced by the record. both parties proceeded
§ecCoUURL, Tegensazions igs ogher partiss,  Unfgreypately cor
constructjon permit. “On the ?cher hgn . _we note that Directsat
immediately coosummated a deal with Echostar. WwWnat the
tommission Tails te acknowledge is that Directsat and Echostar
had the same orbital location and thus derived the benefit of

$co?omic efficiencies.. ¢m the ocher hand, the Commissicn also
alls teo note that negotiations between Tempo and ACC adwvanced tO

the point where Tempo began to commence construction of ita.
~~tellites to accommodate the 110¢ orbital locatien.?

Alchough the Commissica in the instant Qrder seeks eo
elabarate ON various <differences between ACC’'s and USSB‘s and
Directsat‘s actions, | am not wholly persuaded that the
distinctions are .as cbvicus as espoused. IN =y view, a review
and analysis Of the Gordian knot of issues in thin case will
reveal certain distincticns. FOr instance, One may argue that
t..a public would bave also benefited from the sale Of ACC’s
permit to Tempo by increasing the choice OF DBS providers.
Therefore, | do not believe that ACC's efforts are substantially
incongruent With tbhose of USSB and Directsat aso as te warrant a
finding of no due diligence and the revocation ef ACC's permit.

N o .

It should alse be noted that Directsac was permitted O
profit from its sale of the permit. Because OF ny unwillingness
CO support our findin% of no due diligence here, | am persuadaed
that ACC should have been afforded the same opportunity.

vog : :
m . 3 FCC Red €858, €859 (1908).

' | make this observation only for purposes of
demenstrating an intention by the parties to proceed with a DBS
system without undue delay.
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_By comparison rich the other pertinent i; 1 t
conv!n¥e8 tﬁat ACC dlg nor satlsfypt e due di 1&5%55" am no

requirements. Unfortunacely, | believe that Commission precedent
in thin area is murky enough se as te elicit persuasive arguments
in chis case for both sices. Based on the public polje
concerns. however. it is clear that the Commission: i the past
gave DBS permittess greater Tlexibility. based on the fact ynar '
CBS service vas a relatively fledgling industyy in which chere
were very few players and in the interest OF makin%_oas service
available to tﬁe public. As a result. until such Time as the
Commission had estaklished and clearly scated a definitive and
inflexible approach te the due diligence standard, 1 believe the
Commission should have uzed a similar basis for determining acc‘s
due diligence compliance. as a consequence, | would have
approved an zesignment of ACC's-permit to Tempo.

REASSIONMENT OF CHANNELS

The comuission ham announced that it intends to initiate an
expedited rulemaking proceeding to establish.a new methodology
for reaspigning DBS charnels and orbital positicna. Baaed on the
assumption chat auctions rill be used to reassign the reverted
channels, the Commission has proposed te hold the DBS auction
within the next three {3) menths. Based on the Commission‘e pasr
experiences with auctions and the complexities _involved INn
developing acceptable service and auction rules, | firmly believe
that_svch a timetable is wholly unrealistic. ‘Mcrecver, am
convinced that today's decision as well as any rules promulgated
for aucticns iIn thie service will be subject to judicial
cﬂalleg e that wiil considerably delay -additiopal DBS service to
the public.

The Commiseion has, on prior occasions, indicated that one
of its primary goals in the DBS area is to promote the prompt
initiation of DBS service. Although 1 am l1oathe to prejudge a
sulemaking TOr reassignment of the reverted channels, | am
skeptical about the Commission‘s timetable for establishing a cew
me t hodol for the reassignment of DBS channels that will not
further delay service to the public. Ther=fere, I will review
the commezte TOr the rulemaking which will be initiated In the
immediate term with great interest.
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