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Re: Qwest AgreemenfsWith CLECs

to provide you with background inmrmation reganting a new proceeding in
the State Department ofCommerce ("DOC") is arguing thaI certain
oments between Qwest and CLBCs should have l)een filed for the prior
esota Public Utility Commission. Qwest vigorously disputes the DOC's
important to understand what this case is about -. and what it is not.
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The DOC' complaint presents an important legal question: wbere is the line drawn
between (i) key te s and c:onditions of interconnection that must be filed for priqr PUC
approval under S ·on 252 ofthe federal Telecommunications Act of 19p6, and Eli) other ILEC­
CLEC contract p visions that do Dot fall within this mandatory filing reqiUremeJl,t? ILBCs enter
into many contra I arrangements with CLEes, just as they do with otl\er custoPJ,ers and
vendors every cIa . Yet the Telecommunications Act does not require li~ly ev~ provision of
every ILEC~CLE contract to be filed for PUC approvaL The DOC agrtiCS, and is complaining
abo~ only . . seJected provisions from its :review ofall the contr8J~ entered~ between
Qwest and Minne ota CLECs since the start of 2000. :;

Qwest has exercised good faith in deciding when a parti~U18r con~act an~gement with a
CLEC requires Pl C filing and prior approval, and when it does not. Qw~ belieVes that the
judgements it em this area complied with a fair and prop~r reading ofthe Ad~. Now Qwest'u
judgments will be second.guessed io the Minnesota compl~proceeding. Howt:ver, it is tellin!;
that the DOC itse when questioned by one of the Minnesoti Commissioners at ~ hearing this
week, wu unable to·set forth a clear and cogent exp.lan8tion qfwhere t~linef~ between
contract provisio s that must be filed under Section 252, aild~hose tha.t (Ii) not. The DOC fell
back on vague su ge..l:i'tioris that uyou know it when. you see it'.' Yet the ambiguity ofthe Section
252 "mandatory ling" line is the very issue presentecfbere.

Qwest ree gnizes that sometimes its negotiations with CLECs will result in new
interconnection s and conditions implicating Section 251 ofthe Act, in which case they
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should be filed wit and approved by a PUC. However, other times tbenegotiations may resolve
past disputes, or ult in contract anangcmentls that do ndt create PUC filing obligations.

The provi ons at issue in Minnesota faU into four general c8tel~ories·. none ofwhich
require filing undeSection 252:

I '~

• Agree ts thatd,jlne business-Ul..JIusiness adnrildstrat;,.,eprocedlUe$ IJt (l

gran"l , 14"eL Many of the provisions cited by the DOC involve business'processes
that go nbeyond the level of detail that Section 252 ofthe Act requires to be filed
in an i ercoDIlcction agreement. For example, Qwest has cxmnnitted to CLEC·
specifi escalation procedures for dispute resolution, or actions to address CLEC-

; speci business issues regarding tbeir use ofliNEs. Qwent has agreed to meetings
and s ilat administrative processes to review business que:stions BIId ~oncems.
Qwest. like any vendor, tailors its implementation processes to meet the varying
needs its CLEC CUflOmers"

nil to sBUk disputes. Other provisions are included in agreements that
settled ngoing disputes between the parties. These matter~J typically relate to

. diffi ces between Qwest and a CLEe over their respective past petformance under
an iute nnection agI'ee(llent; or bialing disputes.'betW:.eeD tbem. The parties managed
to Ie settlement without troubling the various, state conuni~sions or otbeJWise
proce ing through fOI'Dlat' bearings,. Section 252 does not require that such
setttem ts be filed as interconnection agreemen~ and 3pp1'oved by the state
commi sian.

• Agree ellts impllmenting C~11UIJis5ion or.den. ~at least ,one provision, the DOC
comp 'ned aboutprovis.io~s where Qwest is simply stating that it will comply with
the ·otaCOmnUssion'sorders pending flqther proceedings.

• DAgn insnts Oft mauers olUS/de t~le scope ofSections JSJ arul2S2. Some ofthe
DOC'!) mplaints go to agreements that have nothing to do with Section 251, and
therefo do notimplicate Section 252 at all. For example. the DOC cites one
provisi ~ealiDg wi~ the ~arrier access rates that the CLEC chuges Qwest for
termi ting Qwest's in~ATA toll service. In another cae, Qwest is buying oon- '
regulat d services from the CLEC.

Matters in inne~taare.moving on a fast tra,*- Qwest has as much of an interest as any
party in getting er c~ty regarding which con~ proyi$ions witb CLECs must be filed and
approved, and w ch do not. QWeSt andthe DOC askCd the~ou~ llUC to fesolve. this issue
on an expedited. b is. and the'Commission bali nov(agreeltO do·so. . ,.

However, ·s is also an imponam issue for Mont:aU~.and all other states. Section 252 is
a national standar 'and all states have an interest in seehtgthat it is nClt misinterpreted. First, an
overbroad readin ofSection 252 means that ILEes and CLECs would have to file many
agreements betwe n them thatthe Telecommunications Act~ not ac·tually intend to require
PUC approval. .s wouldl.iriilecessarily burden wi PUCs willi added time-consuming review
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proceedings, and la)l' the point When such agreements could take effi~. Such micro-regulation
is the antithesis of TelecommunicationS Act's intent.

Second, an overbroad app!ica~on ofSeenon 252 ~ould implicate the validity'ofILEC..
CLEC agreements covering operationS in mUltiple states. 'By la':V~ ifa contract provision truly
qualifies as 8 n 'of iDtetConn~onll1U1der Section 2S1 of tJe Act, it only is valid after it has
been submitted to d approved by a state PUC. ThuS, if the Minnesota PUC decides that one or
more of the contra provisions cited by the DOC should have been fill~d iWd approved under
Section 252, tlien e relevantprovis~oDs w~e n.ever actUally valid. Yet this would raise
questions as to .the. legal status of those same telmlS Ht other state~ ..

Third, an 0 erbroad mtexpretatiOll ofSection 252 wO,Uid be cOntrary to the
Telecommunicatio Act's goal ofencouraging ILEes and CLECs to l~ork out their
anangements tbro gh private negotiations -- subject only to the specific minimum pre-approval
requirements for se contractprovisions that are truly within the scope of Sections 251 and
252. Qwest takes ts obligations under the Act very seriously. We ue always willing to enter
into good faith ne otiations with CLECs on bu8iness issues ofinterest and concern to them, and
to negotiate with d accommodate the concems of the full range of it~~ wholesale customel3,
large and small. L:most businesses, CLEes often prefer to keep bur5iness terms confidential,
end Qwest respe the proprietaryiufo.rrnation ofits customers. The.1reJecomDlunications Act
sets limits on no business confidentiality; tore teriDs ofintereonn«:tion must be filed and
approved. But an verbroad reading of Section 252 would interfere wi.th the incentives and
ability ofparties t reach ,ll,rccment in areas outside the actual ~cope ofthe Act.
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Qwest also has taken s~ong m1:ception to the DOC's.al1eWions:that it has discrip1inated
against other CLEs, Qwest has provided all CLEC~with the same basic rates. terms iU1d
conditions of inter nnectiOD. as required by Section 251. .Qwest has lnet,its obligations: under
Section 251 on a . .ally ~ual basis, l~ving room fox tbemevitabJ" differences among its
whOlesale custom s with respeCt to adminiStrative procesS: Similarly, Qwest does not violate:
Section 2S1 non rimination provisions when it settleS disputes with CLECs on tenns
satisfactory to t • allowinS the CLECan,d.Qwest to avoid~ UDCenajnties and delays of
litigation. .. ..

The M' ota Commission ~on will be holding a hearing to~s the DoC'S claim~
and Qwest will de end its position vigoroilsly. Meanwbile~ however, we~t y04 to be able to
see for yO)llSelf w at the Minnesota case is all about. To that end, we lltav,e attach¢d a copy of
our Answer to the OC complaint (Attadlment A). This Answer explaiIu why, tOr one or more
reasons, each of conttaetual arrangements cited by the DOC falls o'lltsWe the tninimum filing
requirements ofS ction 252. . .. .. ,

Furtherm e, Qwesthas nothirlg to hide regarding the agreements~ited br'tbe DOC, As
Qwest did in M' ta, and with the consent ofthe ~er parties to thc~ agreements, Qwest is
submitting for th!' ommission;s)enet'it copies ofthea~eJlts identified by the Minnesota
DOC that involve LEes ~perati.ng in Montana. Thesea~~ts faU into two categories. One
set of contracts is· Q longer in~; they are only matter.s<Jfhistorical interest at this Point
(Attaclunent B-N Mon~acdntractsare in' this eategoiy)~... The second set ofagreements is in
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effect today. and Q est is submitting them, as ITconditionaln interconIlc,c:tion agreements
(Attachment C-B ibits 7; 9 and 10 Pertain to Montana CLSCs). Should the Commission
detennine that the fatl within the scope ofS~tion 252 -- and Qwest :submits they do not ­
then those agreem ts lD18ybe ~~ved a"iD1erCoIUlection agreements in Montana.

I hope that his information is helpful to the Commission. I want to reemphasize that
Qwest strongly be eves that it made correct legal determinations on whether these agreements
had to be filed for mmission approval. We certainly acted in goodfaitb in making these
decisions, and we s ancl by our aCtions. , '..,.

~. ~.'~ z·.... ~ <

Please con: t IDe ifyou have any'further inquiries.abeutthese matters. Thank you-'

Sincerely.

/?iJ40
Montana Vice President
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