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March 12, 2002

Gary Feland _. .
Chairman, Montaza Public Service Commission
1701 Prospect Avenue

Helena, Montana 59601

© Re: Qwest Agrsements With CLECs
Dear Chaiiman F and

1 would like to pmvtde you with background information regar dmg a new proceeding in
Minnesota in whidh the State Department of Commerce ("DOC") is arguing thar certain
provisions of 11 agreements between Qwest and CLECs should have been filed for the prior
approval of the Minnesota Public Utility Commission. Qwest vigorously disputes the DOC's
allegations, and it s important to understand what this case is about -- and what it is not.

The DOC'§ camplaint presents an important legal question: wheze is the line drawn
between (i) key terms and conditions of interconnection that must be filed for prigr PUC
approval under Segtion 252 of the federal Telecommunications Act of 1996, and §ii) other ILEC-
CLEC contract provisions that do not fall within this mandatory filing xequirement? ILECs enter
into many contractual arrangements with CLECs, just as they do with other customers and
vendors every day. Yet the Telecommunications Act does not require literally evpry provision of
every ILEC»CLE contract to be filed for PUC approval. The DOC agrees, and is complaining
about only selected provisions from its review of all the contracts cntered mro between
Qwest and Minne ota CLECs since the start of 2000.
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Qwest has|exercised good faith in dmldmg when a particular contract arrghgement with a
CLEC requires PUC filing and prior approval, and when it does not. Qw:st believes that the
judgements it e in this ar¢a complied with a fair and proper reading of the Act. Now Qwest's
judgments will be|second-guessed in the Minnesota complaint proceeding. However, it is telling
that the DOC itself, when questioned by one of the Minnssots Commissioners at 2 hearing this
week, was unable|to set forth a clear and cogent explimanon of where theiline fal],s between
contract provisiors that must be filed under Section 252, and those that db not. The DOC fell
back on vague suggestions that "you know it when you see it." Yet the ambiguity of the Section
252 "mandatory filing" line is the very issue presented here.

Quwest recpgnizes that sometimes its negotlatlons with CLECs will result in new
interconnection ,tTms and conditions implicating Section 251 of the Act, in which case they
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shauld be filed with and approved by a PUC. However, oth‘er t:mcs the negotiations may resolve
past dmputes, or ult in contréct arrangements that do not create PUC filing obligations

~ The provisijons at issue in Minnesota fall into fou: general cntegones -- none of whxch
require ﬁhng unde Sectmn 252

o Agreements that define busmess-m-busmess adnanistmtme pmcedm'e.i‘ atn
granuler level. Many of the provisions cited by the DOC involve business pracesses
- that go well beyond the level of detail that Section 252 of the Act requires to be filed
_in an interconnection agreement. For example, Qwest has committed to CLEC-
- specifig escalation procedures for dispute resolution, or actions to address CLEC-

" gpecifig business issues regarding their use of UNEs. Qwest has agreed to meetings
and sinjilar administrative processes 1o review business questions and concerns.
Qwest, like any vendor, tailors its implementation processes to meet the varying
needs of its CLEC custorners. _

o Agreements to settle disputes. Other provisions are included in agreements that
settled pngoing disputes between the parties. These matters typically relate to
- diﬂt}tss between Qwest and a CLEC over their respective past performance under

_an integconnection agreement, or billing dlsputes between thern. The parties managed
to reach settlement without troubling the various state corunissions or otherwise
proceeding through formal hearings. Section 252 does not require that such -

~ settlements be ﬁled as interconnection agresments and approved by the state
- commission.

e Agreemenis m:plemenﬁng Commission orders. In at least one prowsmn, the DOC

mplaints go to agreements that have nothing to do with Section 251, and

> do not implicate Section 252 at all. For example, the DOC cites one
provisi dealing with the carrier access rates that the CLEC charges Qwest for
tenmingting Qwesf's intraLATA toll service. In another case, Qwest is buying non-
regulated services from the CLEC.

Matters in mnesota are movmg on a fast lrack. Qwest has as much of an interest as any
party in getting er clarity regarding which contract provisions with CLECs must be filed and
approved, and which do not. Qwest and the DOC asked the Minnesotss PUC to yesolve this issue
on an expedited bysis, and the’ Comnussxon has now agrccf to do so.

However, is is also an important issue for Monmua and all other states. Section 252 is
a national standard, and all states have an interest in seeing that it is not misinterpreted. First, an
overbroad reading of Section 252 means that ILECs and CLECs would have 1o file many
agreements betwepn them that the Telecommunications Act did not actually intend to reqmre
PUC approval. This would unnecessanly burden all PUCs wltﬁ added tune-consummg review
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proceedings, and delay the point when such agreements could take effect. Such micro-regulation
is the antithesis of the Telecommunications Act's inumt

Second, an overbroad apphcanon of Section 252 wiould implicate the vahdny of ILEC-
CLEC agreements covering operations in multiple states. By law, if a contract provision truly
qualifies as a "term of interconnection” under Section 251 of the Act, it only is valid after it has
been submitted to and approved by a state PUC. Thus, if the Minnesota PUC decides that one or
more of the contract provisions cited by the DOC should have been filzd and approved under
Section 252, then the relevant provisions were never actually valid. Yet this would raise
questions as to the legal status of those sare terms in other states.

“Third, an oyerbroad interpretation of Section 252 would be contrary to the
Telecommunications Act's goal of encouraging ILECs and CLECs 10 work out their
arrangements through private negotiations -- subject only to the specific minimum pre-approval
requirements for those contract provisions that are truly within the scope of Sections 251 and
252. Qwest takes its obligations under the Act very seriously, We are always willing to enter
into good faith negotiations with CLECs on business issues of interest and concern to them, and
to negotiate with and accommaodate the concerns of the full range of its wholesale customers,
‘most businesses, CLECs often prefer to keep business terms confidential,
the proprietary information of its customers. The Telecommunications Act
sefs limits on norm ‘business conﬁdenuahty, core terms of interconnection must be filed and
approved. But an overbroad reading of Section 252 would interfere with the incentives and
ability of parties tq reach agreemt in areas outside the actual scope of thc Act.

Qwest also has taken sttong oxceptlon to the DOC's zllega.tlons that it has dlscnmmated
against other CLECs. Qwest has provided all CLECs with the same basic rates, terms and
conditions of inter¢onnection, as required by Section 251. Qwest has met its obligations under
Section 251 on a matetially equal basis, leaving room for the inevitable differences among its
wholesale customers with respect to adnumsu-atwe process. Similarly, Qwest does not violate
) rimination provisions when it settles disputes with CLECs on terms
, allowing the CLEC and Qwest to avoid the uncertainties and:delays of

{itigation, ;

The Mi ota Commission soon will be holdmg a hearmg to addxess the DOC's claims,
and Qwest will defend its position wgorously Meanwhile, however, we want you to be able to
see for yourself what the Minnesota case is all about. To that end, we have attached a copy of
our Answer to the POC complaint (Attachment A). This Answer explains why, for one or more
reasons, éach of contractual armngemenw cited by the DOC falls oumde the minimum filing
requirements of Section 252, ‘

Furthermose, Qwest has nothmg to hide rcgardmg the agreements clted by thc DOC. As
Qwest did in Mi ta, and wnth the consent of the other parties to the agreements, Qwest is
submitting for the Commission’s benefit copies of the agreements identified by the Minnesota
DOC that involve CLECs operating in Montana. These agreements fall into two categories. One
set of contracts is o longer in effect; they are only matters of historical interest at this point
(Attachment B-No Montana cdntyacts are in  this category). . The second set of agreements is in
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effect today, and Qwest is submitting them as "conditional” interconnection agreements
(Attachment C —Exhibits 7, 9 and 10 pertain to Montana CLECs). Should the Commission
determine that they| fall within the scope of Section 252 -- and Qwest submits they do not -
then those agreemepts may be approved ag interconnection agreements in Montana.

I hope that this information is helpfl to the Commission, 1 want to reemphasize that
Qwest strongly belteves that it made corract legal determinations on whether these agreements
had to be filed for Commission. approval We certam]y actcd in good faith in making thesc
dectsions, and we s and by owr acnons

A"?'{"'

¢ me 1f }’ou have any further mquu'les ahout thcse matters Thank you.

Please con
Smcenely, _
Montann Vice President
, :
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