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Newmar. - Cross - Weisfelncz 
present during the i n t e rc red i to r  negociations 

which resulted in the s p l i t  reflected in the 

Hutch-Sing arrangement? 
A Y e s .  Very substantially a l l  of them. 

Q On one facc Hutch-Sing insisted, did 

they not, that there would be a consenscs for 

meeting their  creditor agreements as part of 

their tranaactions? 

A Yes. That was part cf their 

requirement. 

Q You are f a d l i a r  w i t h  the participants 

who prepared during the course of chose 

negotiations? 

R Yes. 

Q Is it your view t ha t  the creditor 

groups were ably represented by counsel during 

the course of those negotiaflons? 

A Yes. 

Q Would you characterize those 

negotiations as having been Rt am‘s length? 

A nbsduce ly .  

Q sometimes contentious? 

A Of ten. 

Q Sometimes very contentious? 
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1 Newman - Cross - Weistelner 
2 A Sometimes. 

3 Q You are aware. are you not, that m e  

4 s?lits t h a t  resulted from chose negotiations are 

5 being relied upon by the unseculred creditor 

6 constituency to forego other alternatives tha t  

7 m i g h t  have otherwise been available to the public 

8 

9 
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restructuring? 

A Yes. 

Q As I have said, it was the debtars' 

goal, an& your goal in assisting the debtar in 

this process woul8 be to identify, not only the 

highest, but the highest and best transaction 

available to the estate; is tha t  correcc? 
A Yes. 

Q The c r i t e r i a  of highest and best, in 

your opinion, are related, but different? 

A Y e a .  

Q would you advise the Court how, if ac 

a l l ,  the consentual nature of the allegations 

proposed between t h e  czeditor groups helps YOU 

reach an opinion on. either a highest or best? 

A It helps t o  reach an opinion on b e s t .  

I think there were t w o  factors. O n e ,  as T 

indicated before, the fact that  this is a 
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Newman - Cross - weisfelner 
consentual arrangement. It will permit the 

company to emerge from bankruptcy, I believe, 

rather rapidly. 

account. given the size and the scape. and 

clearly the lack of a due diligence OUT and t he  

lack o f  a financing our also go t o  the fact thar  

it was the highest and bast bid. 

Evexyything else taken i n t o  

MR. WEISFTLNER: I have no €urther 

questions. 

;NDGE GKRBER: Is there snybody else? 

(whereupon, there w a s  no response.) 
Is there any redirect? 

MR. XAISH:  No, y o u  Honor- 

JUDGE GERBER: Mr. Newman, you are 
excused. 

(Whereupon, the witness was excused. ) 

JUDGE GERBER: Is there anything 

further in the way of evidentiary showings 

anybody wants me to take i n to  account? 

(Whereupon, there was no response.) 

Now, I wouLd like to hear any comments 

thar. either Mr. Gsrrity on behalf of the 

JPLs, the Csedlcorsz Commictee, or Bank 

Group, or any other par ty  in interest wants 
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2 t o  express. 

3 M r .  Garrity, do you want t 8  be heard i n  

4 any way? 

5 NIR. GARRLTY: Yes, Yaur Xanor. 

6 Good morning, Your Xonar-  M y  name is 

7 J i m  Garzity. I am with the law firm of 

8 Shearman k Sterling. I: appeaz t h i s  m o r l i c g .  

9 your Honor, on behalf of Phil Wallace and 

10 

11 

12 

1 3  
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Jane Moriarty end Malcolm Buttereaeld. 

AS Your Honor w i l l  recal l ,  they are the 

Joint Professional Liquidators of chose 

debtors o r  the Chapter 11 debtors, who have 

f i l e d  insolvency proceedings in Bermuda. 

As Your Honor will fu r the r  recall. 

there are dual insnlvency proceedings ending 

f o r  12 of the debtors. The Joint  

Provieional Liquidators have been appointed 

by the Bermuda Court as officers of that 

Court- The chart of their agenda, Yaur 

Honor, is overseeing the affairs of the 

debtors and reviewing the cransactions that 

the debtors would undertake, w i t h  an eye 

towards ensuring t h a t  the best inrerescs of 

a l l  creditors of those entities are served. 
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Proceeciings 

Your Honor, the Joint  Provisional 

L i q u i d a t o r s  and the i r  professionals nave 

consulted with the debcors and the various 

creditor grocps that  have undertaken an 

indeaendent analysis of this transaction. 

Your Honor, I would like to report chat 

chey support it. A8 Y o u r  Honor is aware, 

based upon a review of the purchase 

agreement, they have signed off on that 

agreement. A l b e i t ,  f o r  the purposes s e t  

forth. 

JUDGE GERBER: Thank YOU. 

Mr. Weisfelner, do you Wish co be 

heard? 

MR. WEXSFELNER: I will defer to the 

bank lenders, and I will speak last .  

JUDGE GERBER: Mr. Brilliant, come on 

up, please. 

MR. BRILLIANT: Thank you, Your Honor. 

Allan S .  Brilliant on behalf of JP 

Morgan chase, a5 administrative agent for 

the senior secured lenders. 

Your Honor, JP Morgan Chase supports 

entry of che order today approving the 
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Proceedinge 

Hutch-Sing's bcsc offer and authorizing the 

debtors* e n E q  of zhe purchase agseement to 

Xutch-Sing. 

Obviously, che B ~ I &  Group has hoped for 

a better result of the sale process, but the 

Bank Group recognizes that c:he company 

exists today in a very challenging 

telecommunications environment. It i s  very 

difficult circumstances to find an investor 

or a purchaser for the assets of the 

company. The agent believes, at this time,, 

it i~ the best alternative available for the 

secured lenders. 

AS MX. Basta painted out, the agreement 

between Ehe debtors and Hucch-Sing w i l l .  be 

implemented through a plan of reorganiation, 
and it is incorporating cerealn splits 

beeween the creditors 'chat werd negotiated 

by the agent of the bank by JP Morgan Chase, 

as the agenc for the senior secured lenders. 

and by the creditors' committee. 

The entire agreement. including the 

s p l i t s .  is subject to the approval procaes 

for a plan. All che creditors are vocing on 
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2 

3 including a11 the issues with respect to 

the plan and the  plan being confirmed, 
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s p l i t s .  

I think Some questions were raieed by 

Mr. Newman about whether o r  nor parties w e r e  

relying upon the splits i n  arranging to 

support the agreement. We would like to 

poinL our €or che record =:hac there is no 

wricten agreement between che commietee and 

JP Morgan Chase as the agent for Bank Group 

agreeing for  the s p l i t s ,  and the splits axe 

subject t o  the plan process and the votes by 

the Bank Group. The Bank Group itself has 

not formally voted t o  endorse t he  s p l i t s .  

This  is a l l  subject t o  the plan's process. 

What w e  are here today, Your Honor, is 

having the first s tep  in this process, w h i c h  

w e  all hope would meet the  plan of 

reorganization and purchase of che company 

under Chapter 11. Where we a r e  today is 

standing here in support of the agreement 

with expectation that t h i s  plan w i l l  go out 

and be voted on by the credi tors .  and that 

we will move forward f r o m  that. 
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As I said. given where w e  are taday and 

the other alternatives a w a i l & l s  to the 

aenioe secured lenders, we are hers today in 

support of the errtry of the order by the 

debtors. 

W G Z  GERBBER: Thank you, 

Mr. Brillianr. 

M r .  Weisfelner? 

MR. WEISFELNER: Your Honor, I will 

attempt to be brief ,  and I am sort  of 

reminded of how many hours we have a l l  spent 

13 together and been up, and sometimes messages 

14 t ha t  w a  think w e  hear aren't as clear as we 

15 

16 

17 

18  

19 

20 

21 

22 

23 

24 

2 5  

were otherwise hoping they would be. 

Your Honor, you have driven the parties  

towards a singular goal I think that we a l l  

have to keep in mind. T h a t  is, to maximize 

the  value ai t h i s  estate. What appeals to 

the committee about this czansacrion is it 

not only, in out judgment, sat i s f i e s  that 

obligation and that goal of maximization, 

bur gives us an OpporCUnity to go even 
fur ther .  and that was co determine relative 

s p l i t s  between creditor groups tha t  could 
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have otherwise been very divisive. 

content ious,  expensive litapated matters. 

For that reason, perhaps? my primary, amon5 

all reasons, the unsecured creditors' 

committee endorses arid supports the enzry of 

the Order s0ugi-X coday. 

1 think a t  is important to note chat 

this is a 13-person committee. Tt contains 

representatives of the Global Crossing 

bondholders, what is commonly referred to as 

the North Amercican l3ondholders. the 

Rochester Bondholders, as well as the 

t r a d e .  

among that seemir.gly orhenvise disparity 

creditor approval. 

There were no dissenting views, 

Your Honor, we did, in fact, rely on 
underscand thac with a the negotiations. 

constituency as large and diverse as we 

understand the Bank Group to be, we know 

sometimes the terminology is not as accurate 

as it might otherwise be. 

bank8 and nan-banks w i t h i n  that group. 

There are both 

The process works only if we can rely 

on someone to step forward and represent a 
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2 Bank Group.  In C b t  context, w e  r e l y  on rrhe 

3 ayenc bank JP Morgan Chase w i t h  their 

4 counsel, Milbank Tweed. and their  

5 per€ormance. 
6 As Your Iionor kaows and as the record 
7 
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reflects, the esta te  bears the expense of 

all of debt professiocals as part of 

priority orders entered by the Court. The 

record should reflect that we negotiated 

over a considerable period of time directly 

w i t h  Chase, representing the ability to 

bring to bear the agreement of a steering 

c o m m i r ; t e e  that  they report t o .  This 

transaction, together with the creditors' 

splits, w a s  made known to the entirety of 

the Bank Group who we understand to be over 
250 institutions. 

Your Honor, obviously, we are familiar 

w i t h  the process. T h i s  agreement w i l l  be 

incorporated i n t o  a plan of reorganization 

consistent with the deadlines of the c h a r t .  

The parties w i l l  continue to work diligently 

towards a prompt end speedy resolution of 

t h i s  case, looking f o r  confirmation, as Your 
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Honor has heard during the early part of 

January. if nat before year's end. 

Your Wanor, there are any number of 

reasons why the committee who at the early 

stages o f  t h i s  case, up until very recently, 

w a s  otherwise looking at a stand-alone 

option as potentially the highest and best 

outcome for the value of recovery. Our 

constituency ultimately agrees w i t h  the 

debtor in possession and w i t h  the Bank Group 

to supporc the Hutch-Sing proposal. You 

have heard many of the issues being reported 

on by Mr. Newman about the lack of 

originality, including no developing o u t s  

and no financing outs. 

The very fact that this is a major job 

that w o u l d  have otherwise been ahead o f  us 

to deal with the litigation issues. Your 

Honor knows chac there w a s  an August 15th 

deadline established by p r i o r  order of chis 

Court, pursuant to which the parties in 

interest and the committee, in particular, 

who would have otherwise been required to 

challenge the banks' claimed secured 
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2 iiterest and guarantee posit:. + O C .  

3 Your  Honor, OZLC of the benefits af thia 

4 agreement is the ability, subject to the  
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banks agents' agreement, stipulated t o  

extend those times pending resolut ion of the 

proposed plan. The v o t e  wh2ch resolved chat 

litigation would otherwise have been filed. 

But I can a6sure Your Honor that t he  

litigation would have been heavy and would 

have been contentious. We are happy with  

the  results that were made within the range 

of results  tha t  one could have reasonably 

cxpccttd in the litigation. It is not to 

say tha t  we haven't had opportunity: 

obviously, we are  crusting the merits which 

are considerably better. B u t  the reality i s  

they are nor. considerably worse. 

For all those reasons, Your Honor, t h i s  

committee does support this agreement and 

the  order being sought today i n  the 

transaction- 

JUDGE CERBER: Thank you, 

MX. Welsfelner. 

la these any other party in interest 

voy le  Repozting, Zac. noylerpkl@aol --em 212 -867-azzo 

E 9 / S  ' d 

Raceivad Oct-16-02 1 1  :08 From-973 410 8583 To- 

92:9r ZaaZ-bT-UO 

P a n  55 



1 

a 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

1 4  

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

. 2 5  

55 

Proceedings 

w h o  would like to be heard who hasn't had 

rhat opportunity? 

(Whereupon, thers was no response.) 

W c  are going to pause €or a m o m e n t .  

M r .  L a n e ?  

MR. LANE: Gpod morning, Your Honor. 

Sean Lane from r;he Uniced States Attorney's 

Of fiee. 

JUDGE GERBER: Yes, Mr. L a n e .  
MR. LANE: I have t w o  brief comments. 

F i r s t .  Mr. Basta noted the agreement subject 

to necessary governmental approvals, and 

these approvals include ?hose necessary for 

purchase o€ domestic assets by a foreign 

entity. 

Accordingly, the government requests 

LhaL the proposed order today be amended to 

make clear t h a t  the agreement as being 

approved subjecc to those necessary 

governmental approvals. 

Secondly, it is my understanding thac 

the agreement does not provide for eoncrol 

of the assets by the investors prior t o  the 

closing. 1 just wanted to confirm that this 

Poylorptl.@aol. con 212- 867- 8110  Dayle Reporting. Lnc. 
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was the case en the record. because it 

alleviates: other potential government 

concerns. 

JUDGE GERBER: Mr. Basca, would you 

Like to respond to those? 

MR. BASTA: Absolutely, Your Honor. W e  

have confirmed chzc Lhe agreemenr; does noL 

provide control to the investors prior KO 

the closing. There are some oversight 
provisions, but they are not consultation 

provisions and they are not control .  I a m  

also  happy tn report rhat  the agreement 

itself is subject to regulatary approval, as 

is customary. I don't believe the order  

needs to be changed. I am happy to 

stipulate t o  that  for the record, if that is 

all right w i t h  :he government. 

JUDGE GERBER: Is t ha t  sufficient for 

your purposes, Mr. Lane? 
MR. LANE: Yes,  Your Honor. Thank you. 

JUDGE GERBER: Mr. Basta? 

MR. BASTA: Yaur Honor, Mr. Brilliant 

reminded me that there is one aspect of the 

agreement where it kind of gave the C o u r t  
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2 the  f l i p  side, which is that of the 

3 fiduciary aut in the agreement. The flip 

4 side of the fiduciary out is the AO 
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solicitation clause, and I think tha t  the 

escate viewe this as the end 05 the 

markeKing process. W e  are going to w o r k  

very hard +o implement the deal t h a t  w e  will 

obtain, subject, of course, to our fiduciary 

responsibilities. 

JUDGE GERBER: Have we now covered the 

f i e ld  in terms of people's opportunities co 
be heard? 

The record will reflect no further 

response. 

I have read the proposed findings tha t  

were in the order that  was submitted to me, 

if I were to approve this transaction. In 

my v i e w  they are f u l l y  supported by the 

record, and in particular by r;he testimony ' 

of Mr. Neman, and i will make those 

findings. However. I think i c  is useful for 

me to j u s t  add a couple of Observations to 

put  some meat on the bones for the reasons 

why I am going to approve this transaction, 
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which is. indeed, what I am going to do. 
Mr. N e m a  ralked at same length &ou= 

the efforts that t h s  debtor 13 cooperation 

w i t h  its m a j o r  constituencies made to markst 

this company and to maximize the value that  

wuuld be realized for the stakeholders in 

th i s  case, which unfortxraately is jus t  

creditors. In particular abouc che efforts 

that  were made t o  really ascertain the 

extent of interest, not j u s t  interest ia 

terms of sticking one's toe in the water, 

but making serious proposals and engaging i n  

serious due diligence and making proposals 

tha t  would not be subject t o  financing or 

due diligence contingencies, which w o u l d  

r a i s e  serious risks from the stakeholders i n  

this case. 

I am entirely c'omfortable in finding 

and do expressly f ind  that  the management of 

this company and its professionals engaged 

in all of the effort one hopes and expects 

that they would engage in to c r y  and 

maximize value on behalf of the stakeholders 

in t h i s  case. 
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Obviausly, I noted that ?his case, 

unlike many, d i d  not resulc  in. a cyansaction 

chat was ctpped by an euction in the 

technical sense. I listen very laarc! to that 

aspect of MY. Newman's testimony, and he 

satiszied me thac in all macerial respects 

this  was the best a€ boch worlds. The Words 

that Mr. Newman used were in substance thac 

in effect we had an auction, and I found 

tha t  credible and persuasive, and I accept 

that as a fact. 

In essence it was tlhe best of both 

w o r l d s .  The markecs wexa tested w i t h  the 

kind of exploration of alternatives t h a t  an 

auccion entails, and at the same time the 

estate developed tlhe flexibility to craft 

what would be che best for rhe parties in 

intesesc. I am satisfied, as I s a i d ,  chat 

the  debtors and the professionals dzd what 

they were supposed t o  do. 
I also f i nd  that: it was at least 

appropriaee and also highly desirable to 

favor a deal tha t  would be a consentual. I 

heard Mr. Weiofelner make the observations 
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he made in tha t  respect. 

abvious to anybody who has followed this 

case, and I cencur bath with 

Mr. Wciofelner's obsesvations about the 

desirability of coasentual transactions and 

concur wich the debtors' efforts to t r y  to 

strike a deal. That result in eliminating 

diseord between competing conszituencies f o r  

an esta te  of value that  was hardly 

limitless. 

They were already 

I don't need to decide whether the 

debcors' reasonable business judgment by 

i t s e l f  would be sufficient for me to approve 

t h i s  transaction, because I can additionally 

find under the facts of this case that. as 

Mr .  Newman stated, the transaction proposed 

is the besr alcernative and is fu l ly  

supportive on the merits, even under 

ab initio t ype  of review. 

For a l l  of those reasons, I am going to 

enter the order that was presented to me 

today, based upon the evidence and argument 

that was presented to me today.  

Mr. Basta, d~ we have any further 
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bus iaess? 

MR. BASTA: So. Thank you very much, 

Y o u r  Honor- 

JUDGE GERBER: Rere as what w e  are 

going t o  do. 

calendar coming up 15 minutes lace. I w o u l d  

like to ask all o f  chose who were here 

sole ly  on Global Crossing, unless you want 

to hear about Adelphia matters, to have a 

nice day. 

I have a majQx Adrlphia 

If there is anything else that needs 

done of an administrative nature, you can 

use my conference room behind the 

courtroom - 
we are going to have a ten-minute 

recess. we will be reconvened at five of 
10:oo at which I will hear f iror .  ~ h e  

Adelghia Communications corporation's 

administrative matters, then, without a 
YOCBSS,  go into the ML Media. ACC. Highland 

adversary proceeding. 

W e  are in recess. Thank you. 
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C E R T I F I C A T E  

STATE OF NEW YO= ) 
: 5 5 :  

COLQITY OF NEW YORK 1 

I, DEBORAH HUNTSMAN, a Shorrhand 

Reporter and Notary Public within and f o r  the 

State of New York, do hereby ce r t i fy :  

That the within is a true and accurate 
cranscripc of the proceedings taken on the 9 t h  

day of August, 2002. 

I fur ther  certify that 1 am not 

related by blood or marriage to any of the 

parties and tha t  1 am not interested in =he 

outcome of t h i s  matter. 

IN WITNESS WHEREOF, I have hereunto 

set m y  hand t h i s  11th day of August, 2002. 
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