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Before the ST

FEDERAL COMMUNICATIONS COMMISSION
Washington. D.C. 20554

EchoStar Communications Corporation (a
Delaware Corporation)

In the Matter of

i RECEIVED
Application of

e ; NOV 1 2 02

EchoStar Communications Corporation (a ) ' - Cammission
Nevada Corporation), General Motors, and ) g COMMUNGEATE
Hughes Electronics Corporation (Delaware ) ot 0
Corporations) )

)
(Transferors) ) CS Docket No. 01-348

)
and )

)

)

)

)

)

(Transferee)

To:  Chief Administrative Law Judge
Richard L. Sippel

ENFORCEMEKT BUREAU’S OPPOSITION TO
PETITION TO INTERVENE

[. On November 1, 2002, Advanced Communications Corporation (“Advanced”) filed a
Petition to Intervene and Seek Continuance of Hearing (“Petition”) in the above-captioned proceeding,
pursuant to sections 1.223 and 1.205 of the Commission’s rules and paragraph 298 of the
Commission’s Hearing Designation Order (“#D0")." For the reasons discussed below, Advanced is

not a party in interest and fails to denionstrate that its participation will assist the Commission in a

' See in the Marter of Application of EchoStur Communications Corparation, (@ Nevada Corporation), General Morors
Corporation, and Hughey Elecironics Corporation (Delaware Corporations) (Transferors) and EchoStar Communications
Corporation (a Delaware Corporation) (Transferee). Hearing Designation Order, FCC 02-284 (rel. Oct. 18, 2002). In
paragraph 298 of the HDO the Commuission noted that “any person seeking to participate as a party in the hearing may file
a penition to inlervene.” pursuant to section 1.222 of the Commission’s rules e/,
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determination of the hearing issues. Accordingly. the Enforcement Bureau (*'Bureau’) opposes
Advanced's Petition as substantively deficient.’

2. Section 1.2230f the Commission's rules provides, in relevant part. that any person wishing
to participate as a party in any hearing “must sct forth the interest of petitioner in the proceedings.
[and] must show how such petitioner's participation will assist the Commission in the determination of

"3 As shown below. Advanced has not demonstrated that it is entitled to full-

the issues in question.
party status. Similarly, Advanced fails to satisfy the good-cause standard of securing a continuance
under section 1.205 of the Commission's rules.

3. Advanced's attempt to intervene in this proceeding is the latest salvo in a seven-year
odysscy. Since 1995, Advanced has unsuccessfully challenged thec Commission's decision to cancel
Advanced's authorization to construct a DBS system at the 110° W.L. orbital location, the spectruin at
issue in the hearing. Advanced was unablc to complete and launch its system by the initial deadline
and sought a four-year extension, which the Commission granted. Four months before the revised
deadline of December 7, 1994, Advanced requested a second four-year extension. Advanced also filed
an application to modify its pemiit and assign its interest to Tempo DBS or, alternatively, sell its rights
to the transponder capacity on the satellites to TCI in exchange for 545 million in TCl common stock

and other monetary incentives." The International Bureau (*“IB™) denied the extension based on

Advanced's failure to comply with the Commission's due diligence requirements and cancelled

* The Enforcement Bureau also notes that Advanced's Petition is procedurally deficient, Advanced did not properly direct
tts Petirion to the Chief Administrative Law Judge. as required by sections 1.291{a}2) and (4}, 1.209,and 0.351{f) of the
Commission's rules. In fact, Advanced did not direct 1ts Pention to anyone. According to the date-stamp on the copy of
the Petition rhe Bureau received, 1t appears that Advanced filed its Petition wirh the Office of the Secretary on November |,
2002. Asa result of Advanced’s filing deficiency. the Bureau did nor receive a copy of the Petition until November 7,
2002.

Y47CFR.§ 1223(b)

*See Advanced Communications Corp., Memorandum Opinion and Order. DA 95-944, 10 FCC Red 13337 (int’] Bur
1995).afi "« Memorandum Opinion and Order, FCC95-428 || FCC Red 3399. 3406 (1995) (1995 Order). aff 'd Advanced
Communicarions Corp v FCC. R4F.3d 1452 (D.C. Cir. 1908). cerr. denied. off ' Advanced Communicaiions Corp v
FCC. 519 U.S. 1071 (1997).



Advanced’s construction permit. In 1995. the Commission affirmed the International Bureau’s
decision, noting that Advanced’s “lack ofdue diligence has resulted in a warehousing Of spectrum
from which it now seeks to profit.”’

4. InJanuary 1996, the Commission auctioned the disputed spectrum and auarded it to M1
Telecommunications (“MCI”), the highest bidder at $682.5 million dollars. MCI ultimately
determined that it would not be feasible to continue building out the system and sought Commission
approval to transfer its authorization to EchoStar.

5. After the auction, Advanced filed an appeal with the D.C. Circuit Court of Appeals (“the
Court™). The Court affirmed the Commission’s decision in May 1996, holding that the Commission‘s
decision was not unreasoned and did not break with Commission precedent.” The Court also rejected
Advanced’s argument that the Commission based its decision on the expectation of auction revenues,
in violation of 47 U.S.C. § 309())(7)(A), although the Court did not express any opinion as to whether
the Commission was barred from considering the expected revenues.” Advanced then filed a petition
for writ of certiorart with the U.S. Supreme Court. which was denied on January 6, 1997.” On October
I'l and 12,2001, Advanced obtained affidavits from former Commissioners James H. Quello and
Andrew C. Barrett, in which both affiants state that “at least one of the Commissioners in the majority
based his or her decision in the Advanced Order on the expectation of federal revenues that would

result from reassignment by auction.”””

1995 Order at 3423.

¢ The Commission approved the transfer in 1999 See /OO at para. 6. note {8
T ddvanced Communications Corp. v FCC 84 F 3d 1432 (D.C. Cir. 1996).
*1d

" Advanced Communications Corp v FCC.S19 L8, 1071 (1997).

[1UFS -
"See Petition at Ex. Y, Ex. 4.



6. On October 15,2001, Advanced filed a new or amended complaint based on the affiday its
and also petitioned the Court for a writ of mandamus “directing the FCC to declare void"" the
Commission’s 1995 Order. The Court denied mandamus relicf because *"the petition provides no
reason why the court should grant this extraordinary relief. As petitioner acknowledges, this court has
already affirmed the order it seeks to challenge anew.™'' The Court also dismissed as untimely
Advanced's attempt to file a new or amended petition for review.

7. On April 3. 2002, Advanced filed a Petition to Reopen Case Based on Recently Obtained
Previously Unavailable Evidence (*‘Pectition to Reopen’). The Petition to Reopen asks the Commission
to sct aside its 1995 Order and to re-adjudicate Advanced's 1994 request for an extension of time to
construct, launch, and operate a DBS system.'~ The Petition to Reopen is currently pending before the
Commission.

8. On October 18,2002, the Commussion released the EchoStar HDO to evaluate the potential
harms against the potential benefits of granting the currently pending applications of EchoStar and
Hughes to launch and operate NEW ECHOSTAR |, a DBSsystem at the | 10° W.L. orbital location
and to determine, ultimately, whether the public interest, convenience and necessity would be served
by granting the applications.” On Noveniber 1. 2002. Advanced filed the instant Petition.

9. Advanced argues that it is a party m interest because of its pending Petition to Reopen. As
set out above, however, Advanced appealed the Commission’s 1995 Order to the D.C. Circuit Court,
arguing that the Commission based its 1995 Order on improper motives. The Court denied that appeal,

and the Supreme Court declined to consider tlic matter. Advanced subsequently provided the Circuit

"oadvanced Communications Corp , 2001 WL 1699330 (D.C. Cir. 2001},

" See 4(!11‘:mc ed Communications Corp.. Memorandum Cpinion and Order. DA 95-944. 10 FCC Red 13337 (Int’l Bur.
1995). aff d Memorandum Opinton and Order. FCC 95-428, 1t FCC Red 3399 (1995), aff d Advanced Communications
Corp. v FOC 84 F.3d 1452(D.C. Cir. 1996). cert. donted. aff o Advaneed Communications Corp. v. FCC, 519 1.8, 1071
(1997).

" HDO at para. 289



Court with the 2001 affidavits from Quello and Barrett in support of its arpunient that the
Commission’s decision to cancel its authorization was improper Now Advanced seeks to re-litigate
the matter by injecting itself into the EchoStar hearing. The matter has been thoroughly litigated and
rejected by tlie courts and, in any event, this proceeding is not the proper forum to reopen the
Commission’s 1995 Order.

10. Similarly, Advanced fails to establish hou its participation as a party will assist the
Commission in making a determination of the hearing issues. Advanced argues that its participation in
the hearing will assist the Commission because “the relief that Advanced Communications seeks in
this petition and in the Petition to Reopen may result in the amelioration or mitigation of one of the
Commission’s anticompetitive concerns regarding” the EchoStar merger.” In other words, Advanced
argues that if it had yet another bite at the apple and could re-litigate its stale claim that the
Commission improperly cancelled its license, there would be ntore competition in the satellite market.
As noted above, Advanced has already exhausted all avenues for appealing the Commission’s 1995
Order and is simply seeking yet another chancc to re-litigate its claim that it is the autlionzed party to
the $6.258 million spectrum. It is clear that permitting Advanced to intervene will assist Achanced, it
is unclear how permitting Advanced to intervene. and affording it full-party status, will assist the
Compnission in the determination of tlie hearing issues.

11. Finally, Advanced’s request for a continuance is premised solely on its claimed entitlement

to full-party status. Because it is not entitled to intervenc. its request for continuance must also fail.

" Petition at 3
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12. For the reasons above, Advanced has failed to meet the strict standards embodied in
section 1.223 for intervention. Similarly, Advanced has failed to establish any good-cause basis to
continue the hearing. Accordingly, the Bureau recoinmends denying Advanced Communications

Corporation's Petition to Intervene and Seek Continuance of Hearing.

Respectfully submitted,

Lo
Charles W. Kelley “~

Chief. Investigations and Hearings Division
Enforcement Bureau
- [}

(

Dana E. Leavitt
Attorney, Investigation and Hearings Division
Enforcement Bureau

November 13, 2002

445 12" Street, S.W.
Room 3B-443
Washington, DC 20554
(202)418-1420



CERTIFICATE OF SERVICE

| Karen Richardson, legal technician for the Investigations and Hearings Division.
Enforcement Bureau. certify that | have. on this 13" day of November 2002. served copies of the
foregoing "Enforcement Bureau's Opposition to Petition to Intervene"” via mail or hand to the

following persons and entities:

!
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Karen Richardson, Legal Techmcxan
Investigations and Heanngs D|V|S|on
Enforcemcnl Bureau

Admunistrative Law Judye Richard L. Sippel (by hand) Kathleen L. Begys, Esq.
Federal Communications Commission Williams & Connolly LLP
445 12" Street, S.W..Room 1-C864 725 Twelfth Street, N.W.
Washington, D.C. 20054 Washington. D.C. 20005

Peter Kumpe, Esq.

Stephen Niswanger, Esq.
Williams & Anderson LLP
111 Center Street, 22" Floor
Little Rock, AR 72201
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Matthew M Polka, President
American Cable Association
One Parkway Center, Suite 212
Pittsburgh, Pennsylvana 15220

Qualex International
Portals Ti

445 12th Street, S. W.
Room cy -8402
Washington, D.C. 20554

Gary M. Epstein. Esq.

James H. Barker, Esq.

Arthur N .Landerholm, Esq.

535 I'lth Street, N.W., Suite 1000
Washington, DC 20004

Steven T. Herman

Adam D. Schwartz

National Rural Telecomm. Cooperative
2121 Cooperative Way, Suite 500
Hermdon, V A 20171

Jack Richards

Kevin G Rupy

1001 G Street, N W.
Suite 500 West
Washington, DC 20001

Robert M. Cooper
Patrick I. Grant

55 12th Street, N. W.
Washington, DC 20004

Thomas P Olson
Nicole Teleckt
Maya Alexandn

C Colin Rushing
2445 M Street, N W
Washington. DC
20077

Christopher C. Cinnamon

Emily A. Denney

Nicole E. Paolini

307 North Michigan Avenue, Suite 1020
Chicago. Illinois 60601

David K. Moskowitz
Director VisionStar Incorporated
5701 South Santa Fe

Littleton, CO 80 120

Pantelis Michalopoulos, Esqg.
Philip L. Malet, Esq.

Rhonda M. Bolten, Esq.

1330 Connecticut Avenue, N.W
Washington. DC 20036

Robert J. Rini

Stephen E. Coran

Stephen M. Ryan

1501 M Street, N.W ., Suite 700
Washington, DC 200053- 1700

Ted S. Lodge

President & Chief Operating Officer
Pegasus Communications Corporation
225 City Line A venue, Suite 200
Bala Cynwyd, P A 19004

Henry L. Baumann

Benjamin F. P. Ivins

National Association of Broadcasters
1771 N Street, N.W.

Washington, DC 20036

Edward P. Hcnneberry

Dylan M. Carson

Pradeep Victor

1299 Pennsylvania Avenue, N. W
Washington, DC 20004



Peter C. Pappas

Pappas Telecasting Companies
1299 Pennsylvania Avenue, N .W.
[Oth Floor

Washington, DC 20004

Alan McCollough

W Stephen Cannon
Circuit City Stores, Inc
9950 Maryland Dnive
Richmond. V A 23233

Gene Kimmelman
Christopher Murray
Consumers Union

1666 Connecticut A venue, N. W. Suite
310 Washington, DC 20009

Deborah A. Lathen

Lathen Consulting

1650 Tysons, Boulevard. Suite 1150
MclLean, V A 22102

Cheryl Leanza

Media Access Project
1625 K Street.N.W
Suite 1118
Washington, DC 20006

Jeffrey A. Eisenach

Randolph J. May

Progress and Freedom Foundation
1301 K Street, N ‘W ., Suite 550
f:ast Washington, DC 20005

Jlohn W. Katr
Office of the Stare of Alaska
Suite 336

444 N. Capitol Street, N .W.
Washington. DC 20001

Charles B. Slocum

Writers Guild of America. West, Lnc
7000 W. 3rd Street

Los Angeles, CA 90018

Robert S. Schwartz
McDermott, Will & Emery
600 13th Street. N. W.
Washington, DC 20005

Janies V. DeLong, Competitive Enterprise Institute
Senior Fellow -Project on Technology

and Innovation

1001 Connecticut Ave., N. W._ Suite 1250
Washington, DC 20036

Dr. Mark Cooper

Consumer Federation of America
142416th Street. N.W.

Suite 604

Washington, DC 20036

Barry D. Wood
Stewart W. Nolan, Jr.

Wood, Maines & Brown. Chartered
1827 Jefferson Place, N.W.
Washington, DC 20036

Rohert M Halperin
Bridget E Calhoun
Crowell & Moring LLP

100 | Pennsylvania Avenue. N Vi
Washington, DC 20004



G. Nanette Thompson
Regulatory Commission of Alaska
701 W. 8th Avenue

Suite 300
Anchorage, AK 99501

Paul Greco

Public Broadcasting Service
1320 Braddock Place
Alexandria. V A 22314-1698

Marilyn Mohrman-Gillis

Lonna D. Thonipson

Andrew D. Cottar

666 I1th Street, N.W.. Suite 1100
Washington, DC 20001

Debbie Goldman
George Kohl
Communications Workers of Anmierica

501 Third Street, N.W.
Washington, DC 20001

William D. Silva

Law Offices of William D. Silva
5335 Wisconsin Avenue, N.W.
Suite 400

Washington, DC 20015-2003

Wallace F. Till man

Tracy B. Steiner

National Rural Electric Cooperative Assn
4301 Wilson Bivd.

Arlington, V A 22203-1860

Albert A. Foer

American Antitrust Institute
2919 Ellicott Street. N .W.
Washington, DC 20008
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Tom Davidson

Phil Marchesiello

1676 International Drive
Penthouse

McLean, V A 22102

Jonathan D. Blake
Amy L. Levine
Covington & Burling

1201 Pennsylvania Ave., N.W.
Washington, DC 20004-2401

Mark T. Rose
United States Internet Council
1301 K Street, N. W.

Suite 350- East Tower
Washington, DC 20005

David A. Irwin
Irwin, Campbell & Tannenwald, P.C.

1730 Rhode Island Avenue, N W .Suite 200
Washington, DC 20035-3101

Marvin Rosenberg

Holland & Knight LLP

2099 Pennsylvanta Avenue, N.W
Suite 100

Washington, DC 20006-6801



Mark A. Balkin

Joseph C. Chautin. Il

Hardy, Carey & Chautin LLP
110 Veterans Bivd., Suite 300
Metairie, LA 70005

Scott R. Flick

Paul Cicelski

Michael W. Richards
2300 N Street, N.W.
Washington. DC 20037

Leland Swenson, President National
Farmers Union

400 North Capitol Street, Suite 790
Washington, DC 20001

Arthur v. Belendiuk
Anthony M. Alessi
5028 Wisconsin Avenue, N W

Suite 301
Washington. DC 20016

National Consumers League
1701 K Street, N.W.

Suite 1200

Washington, DC 20006

John R. Feore, Jr.

Kevin P. Latek

1200 New Hampshire Avenue, N.W.
Suite 800

Washington, D.C. 20036

Jared Abbruzzese

World Satellite Network, Inc
11044 Research Blvd.

Suite C-500

Austin, TX 75759

David P. McClure
United States Internet Industry Association
815 Connecticut A venue, N . W

Suite 620
Washington, DC 20006

Alan C. Campbell
Peter Tannenwald
Kevin M. Walsh

1730 Rhode Island Avenue, N. W., Suite 200
Washington, DC 20035-3101

Mary Elizabeth Jones, EO.O
48043 Snowboard Circle
Sioux Falls, SO 57108

Andrew z. Schwartz
Richard w. Binka
Richard M. Brunell
1 Post Office Square
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