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I. Introduction 

I am a reasonably typical consumer, with respect to the way I view and use broad-

cast television content.  Generally, I watch programs as they are broadcast (e.g., live), but 

occasionally record for later viewing.  New technologies have brought and could bring 

additional significant new features that I would be very happy to have – for example, my 

Personal Video Recorder (PVR) is a much better recorder then my VCR ever was.  I 

would like to see no significant additional costs or barriers on new products that would 

either cost more (to me) then they should, or have fewer features then they should. 

In the Notice of Proposed Rulemaking1 in the above-entitled docket, the Commis-

sion asks several questions for comment.  Note that I am neither a lawyer nor a technolo-

gist (though I have varied hobbies), but I will attempt to give my opinion on several ques-

tions and additional topical (though broad and generic) comments. 

II. Comments on NPRM Questions 

“… whether quality digital programming is now being withheld … if [so], will it 

continue to be withheld?” (NPRM, ¶3) 
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It seems clear to me that both the digital transition and the development and sale 

of internet-enabled digital television reception equipment is only at a very early stage.  

As such, it seems very unlikely that anyone (even a theoretical economist) could defini-

tively answer this question at this time.  In particular, in light of the content industry’s 

historic reluctance to adopt new technologies (see Betamax2), whatever answers the con-

tent industry provides should be viewed very skeptically. 

“… To what extent …[would the lack of a broadcast flag] delay or prevent the 

DTV transition? … threaten the viability of over-the-air television?” (NPRM, ¶3) 

Pardon me for being blunt, but this seems to be hyperbole in the extreme.  The 

stated objectives of the Broadcast Flag3 are to prevent legally-recorded content from be-

ing redistributed via the internet.  As you may recall, one of the claims of the doomsayers 

during the Betamax litigation was that consumer video recorders would cause the demise 

of broadcast television.  Now, nearly 20 years later, we hear the same doom saying prog-

nostications about the next new threat. 

Clearly, the VCR caused neither the demise of the movie theater nor the demise 

of broadcast television.  The fact that content is now digital does not alter basic econom-

ics: if there is a market, there will be products.  It stretches the imagination to think that 

citizens of the United States will watch so much less television (for any reason) that it 

could cause the demise of over-the-air television. 

“…should mandate that consumer electronics devices recognize and give effect to 

the ATSC flag …” (NPRM ¶6) 

It seems clear that in order for the Broadcast Flag to be effective, it must be man-

dated.  Unfortunately, this mandate must include a much larger category of devices then 

just “consumer electronics devices”.  Such a mandate, to be effective, must include nearly 
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every electronics device available for sale (computers, computer components, televisions, 

television receivers) as well as television receivers that are available for free (e.g., soft-

ware defined radio software). 

As I’ve mentioned above, I am not a lawyer.  However, I do not believe that the 

FCC has statutory authority to make such a wide-ranging mandate. 

“… whether to require the use of specific copy protection technologies …” 

(NPRM ¶7) 

“… we seek comment on the impact … on consumers.” (NPRM, ¶9) 

Please see Section III (below) for a general argument against such requirements. 

III. The Copyright Bargain 

The Copyright Act codifies a social bargain whereby society grants to rights hold-

ers a limited exclusive right to distribution of their creative works in exchange for the so-

cietal benefits of the creation of such works.  The limits include a limited time of exclu-

sivity and limits on the exclusivity of distribution.  In particular, certain distribution of 

content by persons other then the rights holder, while unauthorized, is not infringing be-

cause it is a Fair Use. 

The Broadcast Flag (and, in fact, any digital system for limiting consumer’s use 

of content) is necessarily arbitrary – content is either allowed to be copied, redistributed, 

recorded, etc., or it is not.  This determination is made once and for all by the way the 

content is marked or encoded, without any ‘wiggle room’. The technology does not (and 

can not) take into account the purpose and character of the allowed or disallowed use, nor 

the affect on the marketplace of the allowed or disallowed use. 

The Fair Use test4, the process and criteria for judging whether an unauthorized 

use of a copyrighted work is a Fair Use, is codified as a set of “… factors to be consid-
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ered …”5.  The only way to determine if an unauthorized use is infringing is a legal pro-

ceeding where the Fair Use tests are argued and a court judges whether such a use was a 

Fair Use. 

Digital Rights Management systems, even micro baby systems like the Broadcast 

Flag, if they are effective, necessarily prohibit any instance of a specific rights-holder-

prohibited use.  However, some use of a work is infringing, but some are not (even if the 

only difference between the two cases is the intent of the user). 

In fact, a Digital Rights Management (DRM) system of any sort that maintains the 

long-standing copyright bargain must include a “Judge On A Chip” – it must be able to 

make real-time determinations as to whether a specific use (which is marked as prohib-

ited by the DRM system) is, in fact, a Fair Use and therefore allowed.  Such a determina-

tion must include “the effect of the use upon the potential market for or value of the 

copyrighted work”.6  Clearly this is not achievable. 

Moreover, even though this is not achievable, the only DRM schemes that should 

be allowed (let alone mandated) are those that do not alter the Copyright Bargain. 

Therefore, mandatory adoption of such a DRM system necessarily and fundamen-

tally alters the Copyright Bargain.  Even if such a change is desirable (which I maintain 

is not), it would have to be made by an act of Congress – not by FCC regulation. 

IV. Conclusions 

Any adoption of a system like the proposed Broadcast Flag or other DRM sys-

tems fundamentally alters the applicability of the Copyright Act to the lives of ordinary 

Americans.  The application of DRM schemes are a violation of the social contract that 

created copyrights. 
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Even if a Broadcast Flag or other DRM scheme is desirable, it seems well beyond 

the authority granted to the FCC to modify the Copyright Act. 

Therefore, I respectfully urge the Commission to decline to issue rules that benefit 

copyright owners at the expense of the public. 
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