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EXECUTIVE SUMMARY

The Nationd Association of Broadcasters (“*NAB”) submits these commentsin
response to the Commission’ s Notice of Proposed Rulemaking in this proceeding. The
Commission seeks comment on whether it should, in the context of revigting itsrules
regarding exemptions from the Telephone Consumer Protection Act of 1991's (“TCPA”)
prohibitions of prerecorded message calls, specifically address prerecorded messages sent
by radio or televison broadcasters that encourage audiencesto tunein to broadcasts at a
particular time for a chance to win a prize or smilar opportunity. The Commisson aso
seeks comment on whether it should adopt new rules with respect to such cdls, and if so,
asks what rules it might adopt to appropriately balance consumer’ s privacy interests with
broadcasters' freedom of speech.

Televison and radio broadcasters have used telephone contacts to promote their
programming services in the belief that the calls described in the Notice fal outsde the
scope of the TCPA' s prohibitions on unsolicited prerecorded advertising and solicitation
cdls. Indoing s0, broadcasters have rdlied on statements by the Commission and
Congressindicating that the prerecorded “ advertisements’ prohibited by the TCPA must
seek to sell a product or service to the called party. Pursuant to express statutory
authorization, the FCC has exempted from ligbility numerous categories of prerecorded
cdls, including al prerecorded messages placed by tax-exempt nonprofit entities, and all
prerecorded cals placed by calersthat are not made for a“commercid purpose.”
Congress likewise emphasized that a prerecorded message qudifies as a prohibited

“advertissment” within the meaning of the TCPA only if the “principa purposg’ of that



message is to encourage the called party to purchase goods or services. Congress aso
very ddiberately authorized exemptions that would tailor the TCPA's prohibitions to the
contours of commercia speech — defined by the United States Supreme Court as speech
that does “no more than propose acommercia transaction.” Over-the-air broadcasts do
not condtitute a“ commercid transaction” nor are they “commercidly” available to
listeners and viewers, insteed, they are available for free to anyone with accessto a
televison or radio receiver. Accordingly, concepts of “commercid” availability or
quaity smply have no applicability to the programming that broadcasters transmit over
the public airwaves or to broadcagt invitation calls thet invite alistener to smply tunein
to aprogram to participate in afree promotiona giveaway.

Thus, NAB urges the Commission to expresdy acknowledgein its Report and
Order in this proceeding that broadcaster audience invitation calls described in the Notice
fdl within two independent exemptions under its rules that permit prerecorded messages
that “are not made for acommercia purpose’ and messages that do not promote the
commercid availability or commercid qudity of property, goods or services. Smply
stated, the broadcast audience invitation cals described in the Notice are permissble
under the Commission’ s existing rules. Further, the scope of the TCPA'’s prohibitions on
prerecorded messages must be construed narrowly to avoid serious Congtitutional issues.

Fndly, the Commisson’s decison in this matter will likely affect the outcomes
of the pending private class action lawsuits against broadcagters. If the Commisson
nonetheless determines that it can and should prohibit such calls, it should do so only
prospectively, through anew or modified rule. Due process consderations would

preclude any other gpproach. Broadcasters may not be punished for their good faith



reliance on Congress and the Commission’ s statements that the prerecorded messagesin

question are not prohibited by the TCPA.
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Introduction.

The National Association of Broadcasters (“NAB”)* submits these comments in response
to the Commission’s Notice of Proposed Rulemaking in this proceeding.?  The Commission
seeks commert on whether it should, in the context of revisiting its rules® regarding exemptions
from the Telephone Consumer Protection Act of 1991's (“TCPA”) 4 prohibitions of prerecorded
message calls, specificaly address prerecorded messages sent by radio or televison broadcasters
that encourage audiences to tune in to broadcadts at a particular time for achanceto win a prize

or smilar opportunity. The Commission aso seeks comment on whether it should adopt new

! NAB is a nonprofit, incorporated association of televison and radio stations and broadcast
networks which serves and represents the American broadcast industry.

2 Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991, Notice
of Proposed Rulemaking and Memorandum Opinion and Order, FCC 02-250, CG Docket Nos.
02-278 and 92-90, (rel. Sept. 18, 2002) (hereinafter “Notice”).

347 C.F.R. § 64.1200.



rules with respect to such cals, and if so, askswhet rulesit might adopt to appropriately baance
consumer’ s privacy interests with broadcasters’ freedom of speech.®

Televison and radio broadcasters have used telephone contacts to promote their
programming services in the belief that the calls described in the Notice fal outside the scope of
the TCPA’s prohibitions on unsolicited prerecorded advertisng and solicitation cdls. In doing
30, broadcagters have relied on statements by the Commission and Congress indicating that the
prerecorded “ advertisements’ prohibited by the TCPA must seek to sell aproduct or service to
the cdled party. For example, the Commission has expresdy stated that its exemption for
commercial messages that do not contain * advertisements’ was appropriate because “[sjome
messages, abat commercid in nature, do not seek to sell a product or service and do not tread
heavily upon privacy concerns”® Similarly, the Commission justified its related exemption for
recorded message calls by tax exempt nonprofit organizations by explaining that “[t]ax exempt
nonprofit organizations by definition are not seeking to make a profit on the sale of goods to the
called party in away that the TCPA was attempting to restrict.”’

Congress likewise emphasized that a prerecorded message qualifies as a prohibited
“advertisement” within the meaning of the TCPA only if the “principa purposg’ of that
message is to encourage the called party to purchase goods or services® As discussed more fully
below, Congress did not accidentaly equate calsthat transmit “unsolicited advertisements’ with

cdlsthat solicit a purchase from caled parties. Rather, Congress very deliberately authorized

4 Pub. L. No. 102-243, 105 Stat. 2394 (1991) (codified at 47 U.S.C. § 227).
5> See Notice at 1 32.

® In the Matter of The Telephone Consumer Protection Act of 1991, Notice of Proposed
Rulemaking, 7 FCC Rcd 2736, 2737 (1992) (“1992 NPRM”) (emphasis added).

" Id. (emphasis added).
8 H.R. Rep. No. 101-633, at 8 (1990).



exemptions that would tailor the TCPA'’s prohibitions to the contours of commercia speech —
defined by the Supreme Court as speech that does “no more than propose a commercia
transaction.”®

For the reasons discussed below, NAB urges the Commission to expresdy acknowledge
in its Report and Order in this proceeding that broadcaster audience invitation calls described in
the Notice fal within two independent exemptions under its rules that permit prerecorded
messages that “are not made for acommercia purpose’ and messages that do not promote the
commercid availability or commercid qudity of property, goods or services. This
acknowledgment iswarranted for al of the statutory, regulatory and congtitutiona reasons
discussed below, and because it could affect the outcomes of the pending private class action
lawsuits againgt broadcasters who relied in good faith on statements by Congress and the
Commission regarding the scope and purpose of these exemptions.

. The FCC’sDecision in This Proceeding Will Affect The Rights of Partiesin Pending
Litigation.

Clarification by the Commission regarding the gpplicability of its exemptionsto the types
of prerecorded message calls by broadcasters described in the Notice is of vitd and immediae
importance to NAB members, especidly in light of pending litigation. Specificdly, two putative
private class action lawsuits now pending in Georgia againg Cox Radio, Inc. and Susquehanna
Radio Corp.1° are the first to alege that calls encouraging audiences to tune in to a free broadcast
are unlawful prerecorded telemarketing solicitations under the TCPA. The named plaintiffsin

these suits seek to recover $1,500 in statutory damages for themselves and, if class certification

® Bolger v. Youngs Drug Prods. Corp., 463 U.S. 60, 66 (1983).

19 Garver v. Susquehanna Radio Corp., Civ. No. 00-VS-002168-F (Fulton County); Abt v. Cox
Radio, Inc., Civ. No 01-VS-017817 (Fulton County).



motions are granted, on behaf of every person in the sate of Georgiawho received asimilar
prerecorded message call from a Cox or Susquehannaradio station.™? I plaintiffs prevail on the
theories advanced in the Susquehanna and Cox lawsuits, the potentid ligbility for aggregated
gatutory damages in class action judgments could be devadtating to individua licensees and the
potentia exposure to the broadcast industry as awhole could be enormous.

The lawsuits pending in Georgia involve precisdy the sameissue raised by the Notice —
i.e., whether “prerecorded messages sent by radio stations or television broadcasters that
encourage telephone subscribers to tune in at a particular time for a chance to win a prize or
some Smilar opportunity” are prohibited by the TCPA or exempted by the Commisson’s
exiging rules. The Commisson's exemptions determine the legd standards applied in private
auits under the TCPA. Accordingly, any finding by the Commission thet its exigting rules
prohibit the prerecorded calls by broadcasters addressed in the Notice would invite further class
action litigation and expose broadcasters to potentialy devastating liability. Consstent with due
process requirements, broadcasters cannot be exposed to ruinous federa statutory damages
judgments for decisions based on reasonable and good faith interpretations of the Commission’s
rules. Asthe D.C. Circuit has held, “[t]he Commission through its regulatory power cannot, in
effect, punish amember of the regulated class for reasonably interpreting Commission rules.
Otherwise the practice of administrative law would come to resemble ‘ Russian Roulette.’ "2

The TCPA asimplemented by the Commission does not prohibit prerecorded message

cdlsinviting audiencesto listen to or view free broadcast programs and it is doubtful whether

1 The atorneys who represent the plaintiffs in both lawsuits have filed comments in their own
names in this proceeding. See Comments of Marc B. Hershovitz, Michad Jablonski, Ned
Blumenthd and C. Rondd Ellington (filed Nov. 20, 2002) (herenafter “Pantiffs Attorneys
comments’).



Congress or the Commission could do so consigtent with the First Amendment. Nonetheless, if
the Commission concludes as amatter of policy that such prerecorded message calls should be
proscribed by the TCPA, due process requirements dictate that it must do so only through a new
or modified rule that would apply prospectively.

II1.  Neither Congress Nor The Commission’s Rules Prohibit Broadcast Audience
Invitation Calls.

It is necessary and gppropriate for the Commission to clarify the gpplicability of its
prerecorded message calls made by broadcastersin light of the unique nature of broadcast
services and the unique relationship between broadcasters and their audiences. Asthe
Commission understands very well, free over-the-air radio and television broadcasts are not
consumer products or services that are bought and sold in commercia transactions.  Instead,
over-the-air radio and television broadcasts are sources of news, information and entertainment
programming that are by federa mandate available for free to every person within agation’s
ligening or viewing area. Asthe Commission and the courts often have recognized, the
preservation of our nation’s free over-the-air broadcast system is vitaly important to the public

interest.®

12 satellite Broadcasting Co. v. FCC, 824 F.2d 1, 4 (D.C. Cir. 1987); accord Gates & Fox Co. v.
OSHRC, 790 F.2d 154, 156 (D.C. Cir. 1986).

13 As the Commission and the courts often have recognized, the preservaion of our nation’'s free
over-the-ar broadcast system is vitdly important to the public interest. See, e.g., Statement of
former FCC Commissioner James H. Qudlo Regarding Advanced Tdevison Systems and Ther
Impact Upon the Existing Televison Broadcast Service, 11 FCC Rcd 6235, 6274 (1996)
(acknowledging “the vitd importance of our only universd, free over-the-air broadcast system”);
Turner Broadcasting System, Inc. v. FCC, 520 U.S. 180, 189 (1997) (recognizing an important
government interest in “presarving the benefits of free, over-the-air loca broadcast televison”);
In re Digitd Audio Broadcasting Systems and Their Impact on the Teredstriad Radio Broadcest
Service, Notice of Proposed Rulemaking, 15 FCC Rcd 1722, 1724 (1999) (“The Commission
often has recognized the importance of our free, over-the-air radio broadcast service, with its
unrivaed accesshility and unique &bility to provide locd news, information and public service
programming.”) (“Digital Audio NPRM").



Broadcagters aso relae to their audiences in ways that differ fundamentally from the
relationship between sdllers and consumers in commercid transactions. As one federa court
explained, there is*a basic difference between broadcasters and other producers’ in the
economy.™* Thisis because, “in an economic sense, radio listeners are not the radio station’s
customers, but rather, they (or their collective attention) areits product.”*® As another federa
court explained, “[r]adio listeners are not the radio stations customers. ... Theradio gations
customers are the advertisers who pay the stations to broadcast commercial messagesto the
listeners.”®

The fundamenta differences between broadcasters and other producers in the economy
aso giverise to important First Amendment considerations. Because broadcast programming is
aform of constitutiondlly-protected speech, '’ messages encouraging people to listen to afree
over-the-air broadcast are not susceptible to the same kinds of regulation as ordinary
telemarketing pitches for time share vacation rentd's, automotive oil change services, or vinyl

replacement windows®  In other words, promotions for protected expression are not amenable

to regulation as ordinary commercia speech.®

14 Walt-West Enters., Inc. v. Gannett Co., 695 F.2d 1050, 1061 (7th Cir. 1982).
15
Id.

16 pathfinder Communications Corp. v. Midwest Communications Co., 593 F. Supp. 281, 283
(N.D. Ind. 1984).

17 United States v. Paramount Pictures, 334 U.S. 131, 166 (1948) (“We have no doubt that
moving pictures, like newspapers and radio, are included in the press whose freedom is
guaranteed by the First Amendment.”) (emphasis added).

18 See, eg., Bolger, 463 U.S. a 67 n.14 (finding promotiond pamphlets to be commercid
gpeech, but acknowledging that “a different concluson may be appropriate in a case where the
pamphlet advertises an activity itself protected by the Firss Amendment”).

19 1d.; see also Page v. Something Weird Video, 960 F. Supp. 1438, 1443 (C.D. Cal. 1996)
(“Promational speech may be noncommercia if it advertises an activity itsdf protected by the
Firs Amendment.”).



A. The Scope and Purpose of Exemptions Authorized for Noncommercial
M essages and M essages That Do Not Transmit an Unsolicited
Advertisement.

The TCPA does not prohibit al unsolicited prerecorded message cdls to resdentia
telephone subscribers. Rather, the Satute makesit lawful to initiate an unsolicited telephone cal
to any residentia telephone line using an artificid or prerecorded voice to ddliver amessage if
the cdll “is exempted by rule or order by the [ Federal Communications] Commission.”2°

Congress understood that the First Amendment would prevent the suppression of al uses
of prerecorded messaging technology that some telephone subscribers might find intrusive, but
believed that “the Condtitution does not prohibit restrictions on commercid telemarketing
practices” Accordingly, the legidature authorized severd gpecific exemptions with the
expectation that the Commission would use them to tailor the prohibitions of the satute to the
contours of the commercia speech doctrine — defined by the Supreme Court as speech that does
“no more than propose acommercia transaction.”?! Thisintent is clear from the House Report
in which the Committee acknowledged that it was * sendtive to restraints on its authority” to
regulate “*core’ Firs Amendment speech,” but expressed its belief that it would be possible to
create a“workable ‘ commercia speech’ distinction consistent with Supreme Court precedent.”?
The Senate Report likewise acknowledged “condtitutional concerns’ with the scope of the
datutory restrictions on prerecorded calls but noted that the “ Committee expects that the

regulations adopted by the FCC” would conform with the Supreme Court’s Central Hudson test

for commercia speech regulation.?®

20 47 U.S.C. § 227(b)(1)(B) (emphasis added).

21 Bolger, 463 U.S. at 66 (citation and quotation omitted).
2 H.R. Rep. No. 102-317, at 17 (1991).

23 S, Rep. No. 102-177, at 7 (1991).



The Senate Report further explained the Committee' s view that “commercia speech is
susceptible to more stringent governmenta limits and regulation” than noncommercia speech,
and emphasized that “‘ the Congtitution accords alesser protection to commercia speech than
other congtitutionally guaranteed expression.””** In a separate statement, the Senate sponsor of
the TCPA explained that the phrase “ commercia purpose” asit is used in the exemption
authorized by the statute for “calls that are not made for acommercia purpose’® is“intended in
the constitutional sense and isintended to be consistent with the court decisions which recognize
that noncommercial speech can receive less protection than commercial speech.”?® Inthis
precise “condtitutional sense” intended by Congress, speech made for a“commercid purpose’
cannot be equated with al speech motivated in any way by profit-making purposes. To the
contrary, the Supreme Court has expresdy held that the fact that a speaker “has an economic
motivation” for conveying particular messagesis “clearly ... insufficient by itsdlf to turn the
materidsinto commercid speech” subject to more permissive regulaion under the First
Amendment.?’

B. Exemption for CallsNot Made for a Commercial Purpose.

Pursuant to express statutory authorization, the FCC exempted from liability numerous
categories of prerecorded cdls, including al prerecorded messages placed by tax-exempt nor+
profit entities, and al prerecorded calls placed by cdlersthat are not made for a“commercia

purpose.”?® The Commission did not define “commercia purpose’ initsrules. However,

24 1d. (citation omitted).
25 47 U.S.C. § 227(b)(2)(B)(i).

26 137 Cong. Rec. S18781, S18784 (daily ed. Nov. 27, 1991) (statement of Sen. Hollings)
(emphasis added).

%" Bolger, 463 U.S. at 67.
28 47 C.F.R. §8 64.1200(c)(1), 64.1200(c)(4).



congstent with Congress' direction that the noncommercial purpose exemption was intended to
dovetail with the Supreme Court’ s definition of commercia speech, the Commission construed
this exemption to apply to prerecorded messages that do not solicit acommercia transaction.?
Specificdly, the Commission considered proposals by severa commenters to create particular
exemptions for recorded message cdlls that were placed for purposes of conducting market
research, market surveys and polling activities. The Commission concluded thet it was
unnecessary to create these specific exemptions because such activities do not tranamit
“solicitations’” within the meaning of its rules and therefore were covered by its categorica
exemption for cals not made for acommercia purpose:

We find that the exemption for non-commercid cdlsfrom the

prohibition on prerecorded messages to residences includes cals

conducting research, market surveys, politica polling or smilar

activitieswhich do not involve solicitation as defined by our rules.

We thus rgect as unnecessary the proposa to create specific

exemptions for such activities >
The Notice in this proceeding reiterates that the “exemption for non-commercid cdls gppliesto a
wide range of entities” and explains that the Commisson’s decison to cregte a broad
noncommercid caling exemption was rooted in the recognition that “messages that do not seek
to sell a product or service do not tread heavily upon the consumer interestsimplicated by
Section 227.”3! The Commission’s decision to equate calls made for acommercia purpose with
cdlsthat contain “solicitetions’ is entirely congstent with this recognition. Both the TCPA and
the FCC Rules expresdy define a“telephone solicitation” as the “initiation of atelephone call or

message for the purpose of encouraging the purchase or renta of, or investment in, property,

29 |n re Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991,
Report and Order, 7 FCC Rcd 8752 (1992) (“TCPA Report and Order™).

301d. at 8774 (emphasis added).
31 Notice at 30 (emphasis added).



goods, or sarvices, which istrangmitted to any person . . .." Thisdefinition of a“telephone
solicitation” aso closdy mirrors the definition of commercia speech articulated by the Supreme

Court.

C. Exemption for Calls That Do Not Contain an “Unsolicited Advertisement.”

Congress dso authorized, and the Commission adopted, an independent exemption for
prerecorded message cals that do not contain an “unsolicited advertisement.” Thislatter termis
defined by both the statute and the Commission’s rules as a message promoting the “commercia
avallahility or qudity of any property, goods or services which is transmitted to any person
without that person’s prior express invitation or consent.”*® The TCPA incorporated this
definition verbatim from predecessor legidation, the “ Telephone Advertisng and Reguletion
Act,”3* that was accompanied by a House Report explaining that a prerecorded message does not
tranamit an “advertissment” if the principal purpose of the call is not to generate a purchase.®®
The House Report expressy stated that the prohibition against prerecorded message calls
trangmitting “ advertisements’ would not gpply if the “principal purpose of the call was not to

generate a purchase” from the cdled parties

32 Compare 47 U.S.C. § 227(a)(3); 47 C.F.R. § 64.1200(f)(3), with Pittsburgh Press Co. v.
Pittsburgh Comm’n on Human Relations, 413 U.S. 376, 385 (1973).

3347 U.S.C. § 227(8)(4); 47 C.F.R. § 64.1200(c); 47 C.F.R. § 1200(f)(3).

3 H.R. 2921, 101st Congress (1990). Like the fully-implemented TCPA, this predecessor
legidation permitted commercia enterprises to make prerecorded message calls thet did not
contain an “advertisement.” Specificaly, subsection B(2) of the Telephone Advertising
Regulation Act provided that “[i]t shall be unlawful for any person in the United States. . . to use
autometic telephone diading systems to ddliver without initid live operator contact, any
prerecorded advertisement ....” H.R. Rep. No. 101-633, at 8.

1d.at 8.
38 |d. at 7-8 (emphasis added).

10



Conggtent with this legidative history, the Commission determined that its exemption for
commercid calsthat do not contain “unsolicited advertissments’ includes any prerecorded
messages by commercid enterprises that do not seek to sell a product or service to the called
parties3” Specificaly, the Commission explained that it was appropriate to exempt categorically
cdlsthat do not contain “advertisements’ because “[s|ome messages, dbeit commercid in
nature, do not seek to sell a product or service and do not tread heavily upon privecy
concerns.”®® Thus, broadcast audience invitation calls, which do not seek to sell a product or
service, are not advertisements.

IV. TheBroadcast Audience Invitation Calls Described in the Notice Are Permissible
Under the Commission’s Existing Rules.

The prerecorded audience invitation cals described in the Notice are permissible
pursuant to both of the exemptions for noncommercid cals and cdls that do not transmit an
unsolicited advertissment.3® Calls encouraging audiences to tuneiin to a free over-the-ar
broadcast are not made for a*commercid purpose’ in the * condtitutiona sense” mandated by
Congress because such cals do not propose acommercid transaction. Nor do these calls contain
a“telephone solicitation” as defined by the Commisson’srules. Accordingly, like cdls
conducting research, market surveys, or polling activities, prerecorded messages that invite
audiences to tune in to a broadcast program are lawful under the Commission’s noncommercid
purpose exemption because they do not solicit any form of purchase, renta or investment

transaction. Like companies that use prerecorded voice messages to conduct market research

371992 NPRM, 7 FCC Rcd at 2737.

38 |d. (emphasis added). The FCC similarly justified its related exemption for recorded message
cdls by tax exempt nonprofit organizations by explaining that “[t]ax exempt nonprofit
organizations by definition are not seeking to make a profit on the sde of goods to the called
party in away that the TCPA was attempting to restrict.” Id.

39 Notice at 1 32.

11



activities, radio and television gations may possess an underlying economic motivation for
making calls to promote their broadcasts.*® But the Supreme Court has made clear that a profit-
making motivation aone does not conditute a “commercid purpose’ in the “ congtitutiond
sense’ intended by Congress. As the Supreme Court explained, if the mere existence of a
profit motive were determinative [of whether expresson could be
regulated as commerciad speech,] dl aspects of [a newspaper’s]
operations — from the sdection of news dories to the choice of
editorid postion — would be subject to regulation if it could be
established that they were conducted with a view toward increased
sdes. Such a bass for regulation clearly would be incompatible
with the First Amendment.*
Insteed, the “criticd feature” of commerciad speech isthat it does*no more than propose a
commercia transaction.”*?
Nor do these messages, even if transmitted on behaf of a“commercia” broadcaster,
contain an “unsolicited advertisement” within the defined meaning of thet term as a message that

advertises the “commercid” availability or quality of property, goods, or services®® As

40 Indeed, there are avariety of commercial motivations that may underlie prerecorded message
cdlsthat the FCC has deemed “noncommercid” under the TCPA. For example, an organization
that conducts market research or surveys may be paid based on the number of calsit makesand
by definition, market research is an activity designed to further acompany’s ability to market its
goods and services profitably to consumers. Similarly, an organization that conducts politica
polling may be using the palling to determine how best to obtain governmentd funding for its
organization. Asthe Commisson implicitly recognized, however, none of these economic
motivations trandform the cals themsalves into “ commercid” calls within the meaning of the
TCPA. Such cdls are noncommercid, not because they lack a profit-making motivation, but
because they do not involve “solicitation” as defined by the Commisson’srules.

“1 pittsburgh Press, 413 U.S. at 385.
42
Id.

43 47 U.S.C. § 227(8)(4); 47 C.F.R. § 64.1200(f)(5). Of course, this express statutory definition
precludes other plausible interpretations of the term “advertisement.” At least one court has

made clear that the TCPA’s Satutory definition of the word “ advertisement” is consderably
narrower than its colloquid usage. Lutz Appellate Servs., Inc. v. Curry, 859 F. Supp. 180, 181-
82 (E.D. Pa. 1994) (holding that a*company’s advertisement of available job opportunities’ is

not an “advertisement” within the meaning of the TCPA).

12



numerous courts have recognized, broadcast stations do not stand in a commercia relationship
with their audiences** Over-the-air broadcasts are not “ commercidly” available to listeners and
viewers, instead, they are available for free to anyone with access to atelevison or radio
receiver. Accordingly, concepts of “commercid” availability or quality smply have no
aoplicability to the programming that broadcasters transmit over the public airwaves.*® Theplain
language of the controlling rule and statutory definition therefore mandates the conclusion that
calls encouraging audiences to tune in to a broadcast are exempt from the TCPA'’s prohibitions
against prerecorded calls to residences.*®

As explained above, compelling legidative history adso supports the same conclusion. In
areport*” on apredecessor bill specificaly addressing the legidative purpose underlying the
definition of the term “unsolicited advertisement,” the House Committee stated that, in order to
distinguish permissible prerecorded message cdls from prohibited “ advertisements” the

“principa purpose of the cal should be determinative,” and that a*“cal made principally for a

44 See, e.g., Pathfinder Communications Corp., 593 F. Supp. at 283.

4 Of course, the fact that a particular radio or televison station is licensed to a commercid
enterprise does not make the free broadcasts it transmits over the public arwaves
“commercidly” avaldble to ligeners. Such reasoning impermissbly would conflate the
commercid character of a cdler's busness with the commercid availability of the caler’s goods
or savices. Indeed, the didtinction is vitd given the unique naure of a broadcast dation’s
relaionship to its audience. To be sure, many broadcasters are “commercid” inasmuch as they
sl broadcast commercids to advertisers.  But this is of no consequence under the relevant
exemption, which expresdy contemplates that lawful recorded messages may be sent by
commercia enterprises. 47 C.F.R. 8§ 64.1200(c)(1). The quedtion is not whether the cdler is a
“commercid” entity, but whether the cdl itsdf encourages a purchase by advertiang the
exigence or quality of goods or services that are commercidly available to call recipients.

6 47 C.F.R. §8 64.1200(a)(2) and 64.1200(c)(1).

4" The Supreme Court has not hestated to follow the guidance of committee reports on
predecessor legidation to resolve questions of statutory congruction. For example, in Begier v.
IRS, the Supreme Court expresdy relied on the House Committee Report for a prior verson of
the law in question, and noted that “[p]etitioner's dam tha this legidative higory is irrdevant
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purpose other than to encourage a purchase would not be covered merely because the message
contained an incidental reference to a potentia sale, rental or investment opportunity.”*® This
unambiguous statement of congressond intent precludes a finding that the audience invitation

cals described in the Notice condtitute prohibited “advertisements.” Prerecorded messages
encouraging audience members to tunein to an over-the-air broadcast do not propose to sell
anything to anybody, and, do not even identify any “property, goods, or services’ that could be
purchased by the called parties.

The fact that some messages by broadcasters may encourage audience membersto tune
in to aparticular time for a chance to win a prize or smilar opportunity does not change the fact
that the principal purpose of such calsisto attract an audience, and not to generate a purchase
from the cdled parties. Thisfact distinguishes prerecorded cdls by broadcasters from calls by
sdlers of consumer goods and services that offer “information-only” about a product or service,
or promote offers for “free estimates’ or “free analyses’ or other free products or servicesasa
prelude to an actud sales solicitation or an offer of goods for purchase.  Asthe Commisson
acknowledgesin its Notice,* these |atter calls usuadly are motivated by the caller’s ultimate
desireto sdll goods or servicesto the call recipient. By contragt, the purpose of acdl from a
broadcast station inviting telephone subscribers to tune in for a chance to win is Smply to attract
an audience, not to consummate a se with aconsumer. Unlike typica offers of “freg’ goods or

sarvices that ultimately are intended to lead to a sadle, cals that promote free broadcastsin

because the House Bill was not enacted is in eror. The exact language to which the quoted
portion of the House Report refers was enacted into law.” 496 U.S. 53, 59, 67 n.6 (1990).

8 H.R. Rep. No. 101-633, at 8 (emphasis added).
9 Notice at 7 31.
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connection with afree prize or giveaway can never result in acommercia transaction between
the telephone subscriber and the cdler.

Moreover, in the typica broadcast promotion, it isimpossible either to purchase aprize
from the station or to purchase an entry in the promotion. Instead, these promotionstypically
involve purely gratuitous giveaways of money or prizes in random drawings to people who tune
into wetch or listen. By definition, property available only as a contest prize to be distributed
free of charge by chance through arandom drawing is not “commercialy” available to broadcast
audience members.

The plantiffs lawyers argue otherwise in their comments, daming thet if a gation
giveaway requires audience membersto tune in a a particular time, this effort involves sufficient
detriment or inconvenience to constitute “consideration.”®® Their only support for this
contention is a 1955 New Jersey case holding that a promotion requiring contestants to travel to a
particular supermarket to deposit an entry blank presented an ement of “congderation” and
therefore condtituted an illegdl lottery.>*

Of course, the question of what congtitutes “congderation” for purposes of establishing a
lottery violation is unrelated to the question of what condtitutes a commercid transaction, and the
Lucky Calendar case therefore haslittle, if any, relevanceto theissue a hand. Moreover, itis
doubtful whether this old concept of “<ore vist consderaion” has any continuing force — even
in New Jersey — given the sheer number of nationa sweepstakes and contest offers that require
some form of a store viSit to obtain or to submit an entry.  Indeed, a 1983 New Jersey Attorney
Generd decision explainsthat Lucky Calendar was decided under a statutory scheme (long ago

repedled) that “required no congderation whatever or only the most minimal consderation” to

*0 Raintiffs Lawyers Commentsat 12.
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congtitute a gambling or lottery offense® The same opinion expressly contrasts the expansive
Lucky Calendar view of consderation with the narrower view exemplified by the current New
Jersey criminad code which * concerns only vauable items or the kinds of persond efforts caling
for substantialy more than mere persond inconvenience”™® Further, the theory of
“congderation” consdered in Lucky Calendar involved arequirement that contestants physicaly
travel to aretall location to submit their entry — an action that requires consderably more effort
than passvely viewing or listening to a broadcast program. The Plaintiffs Lawyers comments
fal to note that the Supreme Court hasflatly rgected this latter notion of congderation, holding
that the act of tuning-in to a free over-the-air broadcast program does not constitute consideration
for purposes of transforming a broadcast promotion into an illegdl lottery.>* In one of many
decisons following this holding, the Kansas Supreme Court stated that “the bounds of reason
would be exceeded were we to say that the requirement of consideration has been fully met
whenever aTV fan turnsthe did of his machine to Diding for Dallars and then relaxesin his
easy chair awaiting the call which he hopes will bring him fortune”®°

Nor can amessage that informs audience members about a free broadcast and related
giveaway be said to promote the “commercia availability” of property smply because it
identifies the prize offered in the giveaway. An incidenta reference to an opportunity towin a

prizeis even more attenuated than an incidentd “reference to a potentid sae, rentd or

®1 | ucky Calendar Co. v. Cohen, 117 A.2d 487 (1955).
21983 N.J. Op. Atty. Gen. 276 at n.2.
>3 d.

** ECC v. American Broad. Co., 347 U.S. 284, 294 (1954) (Warren, C.J) (effort of listening to a
particular broadcast program does not congtitute “ congderation” even though the contestants
“listening” conferred some benefit on the broadcasters who sponsored ‘listen and win’

promotions).

® Kansas ex. rel. Frizzell v. Highwood Serv., Inc., 473 P.2d 97, 99 (Kan. 1970).
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investment opportunity” that Congress made clear would not transform amessage into an
“unsolicited advertisement” if the principa purpose of the message was not to “encourage a
purchase’ from the called parties®® The FCC's rules affirmatively require licenseesto
accurately describe the nature of prizes offered in licensee-conducted giveaways in related
promotiona announcements>’ In a closdly analogous context, the FCC has concluded that such
descriptions do not condtitute advertisements for the prizes offered by the station. Specificaly,
for purposes of congruing its commercid limitsin children’s programming, the Commisson
determined that a Sation’s own sdf-promotiona announcement does not condtitute “commercia
matter” and that the mere identification of a product offered as a prize in connection with a
station promoation will not transform the announcement into “commercial matter.”®®

Significantly, the Commission has congtrued “commerciad matter” to mean “airtime sold for
purposes of selling a product or service.” *®  The Commission commented that this“ definition
comports with marketplace redlities and is crafted carefully to avoid encompassing

noncommercia materid.”®® The Commission similarly has construed “unsolicited

advertisements’ to mean messages that “do not seek to sall a product or service™®* and its

*% H.R. Rep. No. 101-633, at 8.

7 See 47 C.F.R. § 73.1216 (Requiring radio station licensees to “fully and accurately disclose
the materid terms’ of their contest offers, generdly including how and when prizes can be won
and “the extent, nature and vaue of prizes” Therule expresdy provides that these disclosures
may be made in a* non-broadcast manner.”).

®8 |n re Policies and Riles Concerning Children's Teevison Programming, Report and Order, 6
FCC Rcd 2111, 2112 (1991) (hereinafter “Children’s Televison Report and Order”); In re
Policies and Rules Concerning Children's Tedevison Programming, Memorandum Opinion and
Order, 6 FCC Rcd 5093, 5095 (1991) (“A promotiona announcement will not be considered
commercid matter smply because it includes mere identification of a product to be used as a

prize.”).
%9 47 C.F.R. § 73.670 n.1 (emphasis added).
®0 Children’s Television Report and Order, 6 FCC Red at 2112.
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continuing congtruction of this term should be guided by the same “ marketplace redities’ and
consderation for the heightened protection afforded to noncommercia speech.

V. The Scope of the TCPA’s Prohibitions on Prerecorded Messages Must Be
Construed Narrowly to Avoid Serious Congtitutional |ssues.

Prerecorded message cadlls that encourage audiencesto tune in to a station’ s free over-the-
ar programming are permissible pursuant to the unambiguous language of the controlling
regulations and the unambiguoudy-expressed intent of both Congress and the Commission. But
even if there were any ambiguity in the legidative scheme, that ambiguity must be resolved in
favor of a congtruction that avoids the serious congtitutiond problems that otherwise arise if the
TCPA'’s prerecorded message prohibitions were deemed to apply to cals soliciting audiencesto
listen to congtitutionaly protected speech. Such messages do not “ propose a commercid
transaction” and are incidental to the dissemination of fully protected speech.®® Accordingly,
such cals are not subject to regulation under the commercia speech standards applicable to
telemarketing pitches hawking saes of ordinary household and consumer goods and services.
Thus, if the TCPA could be construed to restrict such expression (contrary to the TCPA’s
language and legidative history as described above), a restriction on messages promoting a
particular station’s broadcast must be justified under the standard of strict congtitutiona scrutiny

goplicable to fully-protected, as opposed to purely commercial, speech.

61 1992 NPRM, 7 FCC Rcd at 2737.

%2 Bolger, 463 U.S. at 67 n.14; Page v. Something Weird Video, 960 F. Supp. at 1443 (C.D. Cal.
1996) (“Promotional speech may be noncommercid if it advertises an activity itsdf protected by
the Firs Amendment.”); People v. Fogelson, 577 P.2d 677, 681 n.7 (1978) (“*[Clommercid
solicitation or promotion of congtitutiondly protected written works is protected as an incident to
the Firda Amendment vaue of the underlying speech or activity.”) (emphasis added).  Accord,
Riley v. Nat'l| Fed'n of the Blind, 487 U.S. 781, 796 (1988) (Commercid speech does not
“redan[] its commercid character when it is inextricably intertwined with otherwise fully

protected speech.”).
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Pursuant to this standard, the Commission would have to show that a prohibition against
recorded messages encouraging people to listen to a broadcast — avitd communications service
that provides “unrivded accesshility” to “locd news, information and public service
programming”®® — is the leest restrictive means available to achieve a compdlling state interest.®*
Congress never characterized any interest underlying the TCPA'’s prerecorded message
prohibitions as “compelling.” Instead, Congress found only that “there is a substantial
governmenta interest in protecting telephone subscribers' privacy rights from unsolicited
telephone solicitations”®® “Substantial interests” are not “compelling interests’ as amatter of
law, and cannot justify restrictions on protected speech subject to the rule of strict scrutiny. ®®

Moreover, the First Amendment would not tolerate a regulatory scheme that outlawed
prerecorded messages encouraging audiences to tune in to commercia broadcasts, but
unquestionably permitted noncommercid public broadcast stations — al of which are tax exempt
non-profit entities— to deliver identica recorded message calls to their potentia audience
members. Asthe Supreme Court stated in Greater New Orleans, “[€]ven under the degree of
scrutiny that we have gpplied in commercia speech cases, decisions that select among speskers
conveying virtudly identical messages are in serious tension with the principles undergirding the

First Amendment.”®” Indeed, because such adistinction between nonprofit speskers and other

®3 Digital Audio NPRM, 15 FCC Rcd at 1724.
®4 Sable Communications of Ca., Inc. v. FCC, 492 U.S. 115, 126 (1989).
%5 S. Rep. No. 102-177, at 7 (emphasis added).

% Baugh v. Judicial Inquiry & Review Comm' n, 907 F.2d 440, 445 (4th Cir. 1990); SO.C., Inc.
v. County of Clark, 152 F.3d 1136, 1146 (9th Cir.) (refusng to find compeling governmentd
purposes underlying ban on commercid solicitation), amended, 160 F.3d 541 (9th Cir. 1998).

®7 Greater New Orleans Broad. Ass n v. United Sates, 527 U.S. 173, 193-94 (1999).
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peskersinterferes with the exercise of fundamenta free speech rights, this congtruction would
violate both the First Amendment and equally important equal protection guarantees.®

The Commission need not, and, indeed, should not, grapple with these potentia
condtitutiona issues because “where an otherwise acceptable congtruction [of a statute] would
raise serious condtitutional problems;” the statute must be construed to avoid them * unless such

congtruction is plainly contrary to the intent of Congress.”®®

Pursuant to this principle, the
Commission should congtrue its rules to exempt audience invitation calls and thereby avoid the
serious condtitutiona problems that otherwise would arise on Firss Amendment and equd
protection grounds. Such a condruction plainly does not conflict with Congressond intent. To
the contrary, it is afirmatively mandated by express legidative history sating that Congress did
not intend to regulate prerecorded message cdls as “ unsolicited advertisements’ if the cals were

“made principally for a purpose other than to encourage a purchase.”°

®8 See, e.g., City of Cincinnati v. Discovery Network, 507 U.S. 410, 412- 14 (1993) (invaidating
city’ s selective ban on news racks for “commercid handbills’ on grounds that distinctions drawn

by the ordinance between commercial and noncommercia speech bore no relaionship to

asserted interests in promoting safety and attractiveness of urban landscape.) See also Burkhart
Advertising, Inc.v. City of Auburn, 786 F. Supp. 721, 732 (N.D. Ind. 1991) (invalidating statute
on equa protection grounds where defendants could not show how billboards advertisng goods
and services were any more distracting or unattractive than billboards promoting noncommercia
services and messages).

%9 Edward J. DeBartolo Corp. v. Fla. Gulf Coast Bldg. & Constr. Trades Council, 485 U.S. 568,
575 (1988); Jones v. United Sates, 526 U.S. 227, 239 (1999) (applying “the rule, repeatedly
affirmed, that where a Satute is susceptible of two congtructions, by one of which grave and

doubtful congtitutiona questions arise and by the other of which such questions are avoided, our

duty isto adopt the latter”).

O H.R. Rep. No. 101-633, at 8 (emphasis added).
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VI. Any Regulation of Prerecorded M essage Calls Encouraging Audience Membersto

Tuneln to Free Broadcasts Must Oper ate Prospectively and Be Effected Through a

New or Modified Rule.

The Commission asks whether it should adopt any new rules with respect to broadcaster
audience invitation cdls, and if o, what rules it might adopt to appropriately balance consumers
privacy interests with commercia freedoms of speech.”* As explained above, the Commission’s
exigting rulesimplementing the prerecorded message restrictions of the TCPA must be construed
to exempt cdlsthat do no more than encourage audiences to tune in to a free over-the-air
broadcast. This congruction is not only reasonable, it is, quite smply, the only correct and
condtitutiondly permissible interpretation that the Commission could adopt in light of the
language, purpose and legidative history of the TCPA. Accordingly, beyond confirming that the
audience invitation calls described in the Notice are permissible under its exigting rules, no
further action by the Commission would be necessary or gppropriate.

Nonetheless, if the Commisson determines thet it can and should prohibit such calls; it
should do so only prospectively, through a new or modified rule. Due process consderations
would preclude any other gpproach. The Commission’s exemptions determine the substantive
lega standards applied in private suits under the TCPA. Accordingly, any conclusion by the
Commission that its existing rules prohibit the prerecorded calls by broadcasters addressed in the
Notice could expose broadcasters to potentially ruinous federd statutory damages judgments for
decisions based on reasonable, good faith interpretations of the Commisson’srules.  Such an
action would impermissibly punish, through the Commission’ s regulatory power, members of

the broadcast industry for reasonably interpreting Commission rules. Asthe D.C. Circuit

"I Notice at 1 32.
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recognized, such decision-making threatens to reduce the practice of adminigtrative law to a

game of ‘Russian Roulette’”"? The D.C. Circuiit further explained that:
Because due process requires that parties receive fair notice before
being deprived of property, we have repestedly held that in the
absence of notice — for example, where the regulation is not
aufficiently clear to warn a party about what is expected of it —an
agency may not deprive a party of property by imposng civil or
cimind ligbility. We thus ak whether by reviewing the
regulations and other public statements issued by the agency, a
regulated party acting in good fath would be able to identify, with

acertainable certainty, the dandards with which the agency
expects parties to conform . .. ." "3

Thus, due process requires that broadcasters may not be punished for their good
fath reiance on Congress and the Commisson’'s statements that the prerecorded

messages in question are not prohibited by the TCPA.

VII.  Conclusion.

As explained above, broadcasters have relied in good faith on public statements by both
the Commission and Congress indicating that prerecorded messages that do not seek to sdll a
product or service but merely seek to attract an audience to afree over-the-air broadcast — avitd
communications service and a source of congtitutionally protected speech — are not prohibited

by the TCPA. Due process requires that the Commission unequivocaly acknowledge

2 Satellite Broadcasting Co., 824 F.2d at 4; accord Gates & Fox Co., 790 F.2d at 156-57.

3 Trinity Broadcasting of Florida, Inc. v. FCC, 211 F.3d 618, 628 (D.C. Cir. 2000) (emphasis
added; internd quotations and citation omitted).
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that its exigting rules do indeed exempt such messages, and that any future regulation of these

communications be effected prospectively, through anew or modified rule.

Respectfully submitted,
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