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SUMMARY 

Time Warner Cable fully supports NCTA’s assessment that appropriate updates to the 

Commission’s cable rate calculation rules can be “accomplished without a major rewrite.” Any 

wholesale changes, at this stage in the evolution of cable rate regulation, would only foster 

confusion, complexity and undermine the laudable goals of predictability and national 

uniformity, and would be contrary to the congressional directive to minimize “administrative 

burdens on subscribers, cable opcrators. franchising authorities and the Commission.’’ l‘ime 

Warner Cable endorses the suggestions advanced by NCTA to fine-tune and clarify the rate 

rules. In particular. Time Warner Cable offers detailed proposals for revisions in three areas: 

I ) mechanisms to streamline the process for effective competition determinations; 2) 

amendment of the Commission’s geographic rate uniformity rule necessitated by the sunset of 

C:PSI‘ regulation; and 3) rate ad,justment procedures to account for the addition or deletion of 

channels rrom regulated basic service tiers. 

With respect to the Commission‘s effective competition procedures, there are a number 

ofretinements that should iiow be adopted. In the 50/15 competing provider test context, Time 

Warner Cable endorses the suggestion made by several parties the Commission should now 

presume (hat effective competition exists and shift the burden to the LFA to show the lack of 

competition, particularly in stales with high concentrations of DBS subscribers. ‘l‘he original 

prcsumption of the lack of effective competition can no longer be justified in light ofthe fact that 

DUS is now unquestionably a reasonablc and nationwide substitute for cable. At  the very 

minimum. the Commission should adopt a neutral burden ofproof that would find effective 

competition if  a preponderance of the evidence supports the cable operator‘s showing. 

To cnsure complete rccords in effective competition proceedings, the Commission should 

buttress a cable operator’s right under Scction 76.907(c) to obtain a competitor’s homes passed 



and subscriber numbers. The Cornmission should clarify that. upon request, competitors must 

provide homes passed and subscriber numbers that reflect single-family homes plus the total 

number o i  individual units in multiple dwelling u n i t  buildings, regardless of whether they are 

individually or bulk-billed. Additionally, failure to provide a timely response should result in a 

line for each day the competitor fails to respond after the 15-day deadline. The Commission 

should also revise Section 76.907(c) to cxplicitly provide LFAs the authority to request 

subscribership d a h  liom cable's competitors. 

Further elaboration is also needed on methodologies used in identifying DBS subscribers. 

Time Warner Cable's recent experiences highlight some of the difficulties associated with 

identifying those ZIP codes that correspond, in  whole or in part, with franchise areas and the 

variety of resources that might be used in this process. Time Warner Cable has worked with 

SkyTRENDS to dcvclop a new incthod to efficiently identify those 5-digit ZIP codes associated 

with a particular franchise area boundary. I n  addition to being efficient: cost-effective and based 

upon  reliable data sources, this process allows Cor consistency and objectivity. Time Warner 

Cable requests the Commission tn confirm that Z1P codes identified through this process 

presumptively represent the universe of ZIP codes that correspond, in whole or in part, to a 

particular franchise area. Naturally, intcrcstcd parties would have a full opportunity to prove any 

discrcpancics, for example, through the submission of detailed maps. 

In the alternative, 'I'imc Warner Cable suggests that the Commission adopt a process 

uhereby the cable operator submits to the LFA the list ofthose ZIP codes believed to cover, in 

-hole or in part. the franchise area. The LFA would have 15 days to object to this list and to 

propose any specific additions or dclctions. Thc failure to object would create a binding 

presunlption that the list ofZ1P codes is appropriate. In the event m LPA objects to the 
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inclusion/exclusion of particular ZIP codes, i t  would need to provide evidence supporting its 

assessment of the ZIP codes associated with the franchise area. 

Section 623(1)(1)(B)(ii) of the Act requires a showing that the combined penetration of all 

MVPDs “othcr than the largrst” exceeds 15 percent. Given that SkyTRENDS refuses Lo provide 

a break out of individual D I H  provider’s subscriber data, in cases where the cable operator’s 

subscribcr total does not exceed aggregate DTH penetration, i t  is impossible to demonstrate 

\\hich MVPD is the largest. Thc Commission therefore should clarify that the phrase “other than 

the largest” MVPD in Section 623(1)(l)(B)(ii) was simply based on the assumption that the 

“incurnbenf” MVPD would typically be the “largest” MVPD in a particular franchise area, and 

thus would be thc party most likely to seek effective competition relief. But there is certainly no 

rational basis to preclude MVPDs that are not the largest in a particular franchise area from 

obtaining effectivc competition relief, Thus, Section 76.905(b)(2)(ii) or  the Commission’s rules 

should be amended to change the phrase “other than the largest multichannel video programming 

distributor” to read “other than the niultichannel video programming distributor seeking an 

effective competition ruling.” 

The Commission should n o w  also rcline its application of the LEC test. In various 

decisions applying thc LEC test. the Commission has recognized that a LEC’s presence has a 

significant competitive impact upon a cable operator long before the LEC completes installing its 

plant or rolling oul its services. A s  long as the LFA has met its statutory obligation by including 

a provision in thc franchise requiring construction that will ultimately result in a “substantial 

overlap” of service areas according to an established timetable, that timetable should be 

considered per se reasonable and deemed to satisfy the test. 

The Commission should decline Everest’s invitation to use this proceeding to resolve 

VilrioUS pending geographic rate uniformity issues. Without question, the proceedings cited by 

... 
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Ilvcrest have been pending for substantial periods and are ripe for decision. However, each such 

proceeding involves a unique set 01‘ facts and circumstances, and thus each case is best resolved 

on the basis ofthe individual rccord developed in the applicable proceeding. Given the 

complexity of inany oflhe issues and the particularized factual situations presented, this 

rulemaking procccding is not the proper forunl for resolution of such cases. However, Section 

?6.984(a) should be amended now to delete the reference to and the applicability of the 

geographic ratc uniformity requireinenl LO cable programming service tiers. Given the March 31, 

I099 sunset of CPST rate regulation, thc geographic rate uniformity requirement very clearly 

now only applies to the basic scrvicc ticr. However, the text of Section 76.984 still does not 

reflect this changc. Timc Warncr Cable therefore urges the Commission to amend Section 

76.984 of its rules accordingly. 

Finally, the Commission acknowledgcd in  the NfRMthat “operator and franchising 

authority practices with respect 10 channel dclctions and channel movements have varied 

considerably” due to disagreements over the scope of the sunset provision in Section 

?6.922(g)(8) of the Commission’s rules. That sunset provision plainly states that “Paragraph (8) 

ofthis section shall cease to be effectivc on January I ,  1998 unless renewed by the 

Commission.” ‘The provisions lerminaled on the face of this sunset provision include Sections 

76.922(g)(4)-(5), which required a pro-rata “rcsidual” ad,justment when channels were deleted 

from the BST or shifted betwecii the BST and CPSl .  The fact that the Commission never acted 

to “renew” these provisions pi-ior to January I .  1998 is beyond dispute. Regardless of what the 

C’ommission does going forward, the Commission should “grandfather” existing rate calculations 

made on the basis of a good faith interpretation of Section 76.922(g)(8), including calculations 

that, consistent with the plain language of  the sunsel provision and the Commission’s owii 

decisions. do not include any pro-rata or per-channel residual adjustment for the deletion of BST 

iv 



channels or the movement of BST channels to CPST. Time Warner Cable also supports NCTA’s 

proposal for the adoption o f a  new rule that would apply the per-channel adjustment 

methodology (determined without reference to unregulated CPST channels) on a going forward 

basis 10 BS1’ channel additions, deletions, and shifts on an equal basis. 
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REPLY COMMENTS OF TlME WARNER CABLE 

Time Warner Cablc, by its attorneys, hereby submits these reply commcnts in response to 

the Commission’s Notice of‘ Proposed Rulemaking and Order in the above-captioned 

proceeding.’ Time Warner Cable fully supports the proposals set forth in the comments of the 

National Cable & l~elecomnitinicalioi~s Association (”NCTA”). NCTA offers suggestions for 

thc clarification and fine-tuning of numerous aspects of the Commission’s rules and policies 

relating to the regulation ofcable rates “in light of the March 1999 end of cable progra~nming 

Notice of Proposed Rulemaking and Order. 17 FCC Rcd 1 1550 (2002) (“NPRM‘) I 



service tier [(”CPST”)] rate regulation.” * In particular, Time Warner Cable agrees with NCTA’s 

assessment that appropriate updales to the Commission‘s cable rate calculation rules can be 

“accomplished without a major rewrite.”’ Any wholesale changes, at this stage in the evolution 

ol‘cahle raie regulation, would only lostcr confusion, complexity and undermine the laudable 

goals of predictability and national uniforniity. and would be contrary to the congressional 

directive to minimize “administrative burdens on subscribers, cable operators, franchising 

atithorities and the Commission.”‘ 

As set forth in dehil below. ‘lime Warner Cable’s Reply Comments Eocus on three 

specific issues: 1 )  proposals to streamline the process for effective competition determinations; 

2) revision to the Commission’s geographic rate uniformity rule necessitated by the sunset of 

C‘PST regulation; and 3) rate adjustment procedures to account for the addition or deletion of 

channels from regulated basic service tiers. 

1. EFFECTIVE COMPETITION STREAMLINING 

Given Time Warner Cable’s considerable experience in demonstrating the existence of 

effective competition, there are a number of refinements to the Commission’s procedures that 

would facilitate this process. Implementation of the changes outlined below would result i n  a 

niorc cfficicnt administrative review process, benefiting the Commission, local franchising 

authorities (‘.l,FAs‘’) and cable operators alike. 

2 



A. Burden of  Proof 

The Commission‘s rules, i n  their present form, presuine that effective competition does 

not exist and place the burden of rebuttal on the cable  pera at or.^ The Commission’s decision io 

adopt a presumption of the  lack ofeffective competition was based on the belief that it would 

“cxpedit[c] implement[ing] the rate regulation provisioiis of the [I992 Cable] Act.”6 When the 

Commissioii adopted a presumpiion against effective competition back in 1993. the first high- 

powcred direct broadcast satellitc C‘UBS’.) satellite was not yet even launched.’ There were few 

overbuilders. Video dialtone was a “nascent service.”’ 

The competitive landscape has changed dramatically in the intervening years. Non-cable 

multichannel video programming distributors (“MVPDs”) accounted for approximately 23% of 

all MVPD customers as of the cnd of2001 .’) While SMATV and wireless cable have 

cspcrienced relative stability,‘” and there are a growing number of overbuilders, OVS, and 

‘ S e e  47 C.F.R. $ $  76.906, 76.907(b) 

,See In /he Muller oflmplemen~urion ojSections ofthe Cable Television Consumer Proteclion 
und Competition Act of’IYY2: Role Regulalion, Report and Order and Further Notice of Proposed 
Rulemaking. 8 FCC Kcd 561 I ,  7 41 ( I  993) (“Rare Order ”). Notably, in its Notice of Proposed 
Rulemaking to implement Section 623, as rcviscd by the 1992 Cable Act, the Commission 
initially proposed to place the burden on I I A s  to demonstrate the lack of effective competition. 
See I n  the A4uller qflmplemenrulion of Sedion of [he Cuhle Television Consumer Proteclion and 
C’omperition Act o/IYY2: Rule Regulalion, Noticc oTProposed Rulemaking, 8 FCC Rcd 510,T 
17 (1992). The fact ihal the Cornmission exercised its discretion in initially assigning the burden 
ofproof scrves to rebut those who argue that Congress established a statutory presumption 
against the presence o f  effective competition. 

6 

See Rute Order at 7 32, n .  100 7 

X 

4 

.see /(ate Order at 11 2 I 

See I n  the ,h?rtler of Inqvlementution of‘<Yection I I qf’rhe Cahle Television Consumer Protection 
und Compelilion Acl of1 992. CS Dockct No. 98-82 et ul., Comments of AT&‘I‘ Corp. (Jan. 4, 
2002), at 16- 17. 

lo ,Set' Annual Assesstnenl oj’lhe Sto/zis of(.’onipelilion in [he iMcrrkel,ji)r /he Delivery of Video 
Progrummiq. First Report, 9 FCC Rcd 7 4 4 2 , n  79, 92 (1994) (reporting approximately 
.550,000 uirclcss cable, and one million SMN‘V,  subscribers); Annuul Assessmenf ofthe Slutu.s 
(foohote continues) 
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broadband servicc providers, I1 DHS has enjoyed astounding growth and provides formidable 

competition to cable.” Since having launched the lirst high-powered DBS satellite system in 

Ilccember 1993, with approximately 600,000 households in 1994,” DBS subscribership 

reportedly now exceeds 1 8,400.000.14 

of (.‘ompelilion in /he Murke/,fot lhe Delivery yf Video Programming, Eighth Annual Report, 17 
FCC Rcd 1244.17 71, 75 (2002) (reporting approximately 700,000 MMDS, and 1.5 million 
SMATV, subscribers) (“Eighth Annual Report”). 

See Eighth Annual Report at 7 107 (noting the “growing importance of providers that are 
overbuilding cxisting cable systems with state-of-the-art systems that offer a bundle of 
telecommunications services . , . Building advanced systems allows BSPs the ability to offer a 
bundle of services. such as video, voice and high-speed Internet access. . . .”). 

Despite NATOA’s contrary suggestion, DBS offers an “effective competition alternative.” 
,See National Association of Telecommunications Officers and Advisors, the National League of 
Cities. and the Miami Valley Cable Council Comments at  32, 38 (“NATOA Comments”). The 
Commission has recognized that “[tlhe growth of non-cable MVPD subscribers continues to bc 
primarily due to the growth ofDBS.“ See Eighth Annual Report at 7 8. As Chairman Powell 
recently observed, “EchoStar and DirecTV compete vigorously, not only with cable, but with 
each other , , . [Nleither operator is failing in its efforts to complete against cable. DBS 
subscriber growth rates are 2.5 timcs largcr than those of cable. Cable is attempting to respond 
to the DBS threat by increasing channel capacity and adding new services for consumers.” See 
I n  the Muller of Aj~plicution of EchoS/iir Cornrnunicutions Corji.. Generul Mo1or.s Corp.. and 
/Iughe.s E1eclronic.s C’orp., Hearing Designation Order, I 7  FCC Rcd 20559 (2002) (Statement of 
Chaimian Michael K. Powell). Direcl‘V and EchoStar each offer in excess of 200 programming 
channels, and offer local channels in  “48 markets reaching more than 65 million television 
households.” See Annzitrl Aasessnienr yf the SIutirs of Chmperirion in the Market jor [he Delivery 
Oj’Video f’rogramming, MB Docket No. 02-145, Comments of the National Cable & 
Tclcconiinunicatjons Association (July 29. 2002), at 15-16 (“NCTA Video Competition 
Comments”). Cable has responded to such competition. Since 1996, cable operators have spent 
more than $65 billion to upgrade their systems to provide new services (e.& digital cable, digital 
music. high-speed Internet access, uideo-on-demand, interactive television, telephony). See id. 
ill 1-4. 

.SLY .~nnutr/ /l.s.se.ssrnenc ofthe aYtlitus vfC70npiiiion in the Marker for the Delivery ~ j ‘  Video 
Pvogrumming, Second Annual Report, 1’1 FCC Rcd 2060,lI 49 (1995). 

#See Satellite ‘I’V Subscribcr Counts. National DTH Counts, located at 
~. . \~ww.skvreport.coln/dth - _ _ ~  counts.sIitni (laslcd visited Nov. 21, 2002). This figure represents Jtlly 
2002 combined DirecTV and EchoStar subscriber data. [:-Band represents an additional 
estimated 685.795 subscribers. 

I1 

I ?  

I ~< 

I ?  
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In  light of these monumeutal changes in the competitive environment, Time Warner 

Cable endorses the suggestion made by sevcral parties that the Commission should now presume 

that effective competition mists and shift the burden to the LFA to disprove its existence, at least 

i n  states with more than 15  percent satellite penetration.” I’articularly in light of the fact that 

IIBS is now unqucstionably a rcasonable substitute for cable, such approach would be fully 

justified. 

At the very minimum, thc Commission should adopt a neutral burden ofproof in 

effective competition decisions. The Commission‘s motivations in adopting the original 

presumption ofthe lack of cffective competition - administrative efficiency, LFAs’ perceived 

lack of access to informalion, and expeditioiis implementation of rate regulation ~ are no longer 

,justified.“ I J A s  have had almost a decade to certify to regulate rates, effective competition 

determinations by the Commission are increasing, and cable operators have no inherent 

advantage i n  compiling data relating to co~iipetitors.~’ Rather, with a “neutral” standard, the 

Commission would find effectivc cornpetition if a preponderance of the evidence supports the 

cable opcrator‘s showing. ‘rhus, for example. unopposed petitions would be deemed granted 

automatically after the opposition period (20 days from the date of public notice) has run. 

Similarly, where an LFA seeks to regulate for the tirst time, the LFA would have to establish the 

See NCTA Comments at 28-29 (noting that “DBS penetration exceeds 15 percent in 44 states; 
20 percent in 36 states; 25 percent in 22 states; 30 percent i n  7 states; and even 40 percent in one 
srate.”); Cox Comments at 20-21 ; Comcast Comments at 38-42. 

I, 

See Rate Order at 1 41 If, 

At the timc that thc Commission adopted its presumption that effective competition did not 
exist. it had thought that i t  would collcct data annually from cable’s competitors. See Rate Order 
at n.145. Time Warner Cable knows o fno  publicly available document that includes all 
pertinent details regarding various competitors’ reach and penetration for specific communities. 
Moreovcr, as described further below, cable operators have faced numerous obstacles in 
ohtaining their compctitors’ reach and penctration data. 

li 



lack of effective competition by a preponderance of the evidence, just as the LFA must currently 

do when seeking to recertify to regulate in a community where effective competition previously 

had becn demonstrated.” 

B. 

Time Warner Cable has found that, despite thc Commission 

Competing Provider (50115) Test - Generally 

good i i  ntions, some of 

the mechanisms designed to assist with the effective competition process have served more to 

frustrate; rather than facilitate, that process. There are, however, a number of simple, practical 

solutions to resolve these concerns. 

1 .  Subscriber Numbers 

The Cornmission has set forth what constitutes a “household,” and therefore should be 

counted for effective competition purposes.l’ The Commission should reiterate that competitors 

niust providc subscriber nuinbcrs that reflect single-family homes plus the total number of 

individual units in  multiple dwelling unit buildings, regardless of whether they are individually 

or bulk-billed (e .g . ,  MDU subscribers should not be reported on an “equivalent” basis, nor 

should an MDU account be counted as a single subscribcr for cffective competition purposes). 

The Commission should also make explicit that i t  intends for “courtesy” (unbilled) customers to 

bc rcilected in that count since they represent households that receive service froin a MVPD 

other than the cablc opcrator. 

l 8  .See 47 C.F.K. 9 76.916 

,See Rule Order at 11 34; .see crlso In ihe Moiier- of lmplementution qjSeciiona oj’ihe Cr ih le  I 1) 

‘/>levision C.’on.cumer Proleuion rind C‘onzpciilion Aci of 1992: Rute Reguluiion, Third Order on 
Keconsideration, 9 FCX Rcd 4316.77 15-17 (1994); 47 C.F.R. 9: 76.905(c). 
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2. Competitor Subscriber Number Requests 

In an attempt to ensure ready access to the information necessary to demonstrate effective 

competition, the Commission has directed competitors to provide reach and penetration 

inl‘ormation within 15 days o l a  request, where such information is not otherwise available.’” 

L1nfortunately. Time Warner Cable’s attempts to exercise this right have proven frustrating and 

subject to abuse. 

The satellite industry has steadfastly refused to directly provide cable operators with 

reach and penetration infornmation,” a position seemingly accepted by the Commission. As the 

Commission noted in its reccnt Denlon, Tesn,s case. 

Pursuant to Section 76.907(c) of the Commission’s rules, cable 
operators may request subscriber information from competitors for 
effective competition purposes. This subscriber information may 
be limited to numerical totalr. The Commission has accepted DBS 
subscriber reports from SkyTrends on behalf of the DBS providers 
in  satisfaction ofthis requirement.I2 

Cable operators havc historically faced considerable obstacles in obtaining timely 

inlormation trom SkyTRENDS. At one point, Time Warner Cable had a backlog ofnumerous 

unfilled orders, covering approximately 150 local franchise areas, some of which had been 

.See Rule Otdeev at 

After facing delays that in  some cases exceeded several months ~ attributed by Sky’fRENDS 
to the failure of one or more of thc DTH satellite providers (DirecTV, Echostar. and Motorola 
Authorization Center) to provide timely subscriber counts ~ Time Warner Cable made Section 
76.907(c) demands on both Direc’lN and EchoStar. In response, Direc-TV and EchoStar 
continued to maintain to Time Warner Cable’s counsel that such information was readily 
awilable through SkyTRENDS. See, e.g., Exhibit A (I.etter from Merrill S. Spiegel, Vice 
President, Govcrnnient Affairs, DirecTV, lo Arthur H. Harding, dated Feb. 28, 2002) (taking the 
position that “[blecause the ZIP+4 data TWC is requesting is currently available through 
SkyTRENDS, DIRECTV will refer your requests to that program”). 

44; 47 C.F.R. 5 76.907(c) 20 

See MLIKU.~ Cnhle Associtr/es, LLC:. 17 FCC Rcd 16652, n .  16 (Media Bur. 2002) (“Denton, ?? 

‘li.su.c Oud~~ev”) (petition for reconsideration pending) (internal citations omitted). 



pending Cor well over six months. IJntil recently, at least one of the direct-to-home (“DTH”) 

providers made a practice of reporting receivers (e.g., multiple outlets) and not subscribers, thus 

requiring cable operators. that were using the 5-digit ZIP code allocation methodology described 

below. to reduce the D’TH penetration information they received by a unsubstantiated factor to 

account for such reporting inconsistencies. It is noteworthy that cable operators incur significant 

costs to obtain DT‘H penetration information through S~YTRENDS. ’~  While Time Warner 

Cable does not object to obtaining DTFI penetration information through SkyTRENDS, and 

agrees that, while not perfect, this process represents the best alternative available for obtaining 

UfH subscriber data,24 cablc operators, LlAs,  and the Commission are entitled to assurances 

that the satellite industry is providing timely, complete and accurate data.25 

‘lo ensure access to the nccessaly data, Time Warner Cable suggests several 

inoditications to Scction 76.907(c). First, the Commission should provide some teeth to the right 

under Section 76.907(c) to obtain a competitor’s homes passed and subscriber numbers. Failure 

to provide a timely response should result in a line Cor each day the competitor Cails to respond 

after the 15-day deadline. Second, the Comniission should revise Section 76.907(c) to explicitly 

provide LFAs the authority to request subscribership data from cable’s competitors. Third, the 

Commission should require competitors to certify that the subscriber data provided is timely, 

accurate and complete and is compiled in accordance with the methodology outlined above in 

‘j Of course, this would seem inconsisten1 with thc Commission’s expectation that competitors 
provide such information at their own expense. See Rule Order at f 45. 

t(i.e Fdcon C C I ~ ~  Sy,.pfrm.c Cony~uny 11, I7 FCC Rcd 4648, 7 7 (Cable Srrv. Bur. 2002) 
(“Twlve  0,-egon C’ities Order“) (accepting the “Sky Trends data . . . because it is the best 
available source for determining DBS subsci-ibership in such zip code areas”). 

Cable operators face similar frustrations in seeking to obtain data from other competitors, 
including SMATVs. Assuming that the cable operator can even identify the SMATV owner, 
(liiotnote continues) 

? 5  
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Section 1.B.1. These simple changes will serve to facilitate this process and make it more 

meaningful, as well as allay LFA concerns regarding their inability to verify SkyTRENDS data. 

_I 

-1 . Number of Competitors 

The competing provider test requires that "the franchise area is - (i) served by at least 

two  unaffiliated multichaniiel video programming distributors each of which offers c,omparable 

\,ideo programming to at least 50 percent of the households i n  the franchise area."26 The statute 

011 its face makes clear that [his lest is mct whcre consumers have a choice among two MVPDs - 

- the incumbent and at least one conipetilor that is no( affiliated with the incumbent. Despite 

numerous cases applying this principle,?' some oppositions remain confused on this point, so the 

Commission should take this opportunity to reiterate that the first prong of the competing 

provider test is met i n  any case where the "cable operator and a competing provider each offer 

comparable programming to at last  SO% of the households."2x 

C. DBS-Based Competing Provider Test 

The Commission has sanctioned the use of two alternative means for establishing 

elTective competition relying on DTH satellite providers, including DirecTV and EchoStar. The 

which is no easy task. many times Section 76.907(c) requests simply go unanswered by SMATV 
operators. 

"'See 47 U.S.C. 9: j43(l)( l)(B)(i); 47 C.F.R. 4 76.905(b)(2)(i). 

~ see, e . g .  Frrlcon Tdrcahle, 10 fCC Rcd 1654 (Cable Serv. Bur. 1995); Blue Ridge Cublt, 
l>levi.sion, Inc., I 1  FCC Rcd 8039 (Cable Serv. Bur. 1996); Amrricable fnnternantional Arizona, 
h c . .  I I FCC Rcd I1588 (Cable Serv. Bur. 1996); Time Warner Enieriuinment. 12 FCC Rcd 
253 I (Cable Sew. Bur. 1997); Ptaagon Comniunications and Time Warner Eniertainmeni- 
Advunce/~New~housr Panners.hip. 13 FCC Rcd 5913 (Cable Sew. Bur., 1997). 

">See NF'RMat n. 6 

? 7  
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Commission has approved use of either SkyTKENDS' 21Pt4 methodology" or a 5-digit ZIP 

code allocation methodology'" for determining those DTH subscribers that are located within a 

particular franchise area. 

1 .  ZIP Code Identification Mcthodologies 

Time Warner Cable's recent experiences using the Sun Luis Ohispo methodology and 

arguments raised in opposition highlight some of the difficulties associated with identifying 

those ZIP codes that correspond, in whole or in part, with franchise areas and the variety of 

rcsources that might be used in this proccss. I'or example, Time Warner Cable understands that 

therc are many of LIP code changes each year ~ additions, deletions, splits, and other 

niodifications. In addition, political boundaries sometimes change, e.g., through annexations. 

Moreover, to the best of Time Warner Cable's knowledge, there is no generally accepted source 

that can be used to id en ti^ all ZIP codes falling within particular political subdivision 

boundaries. 

a. SkyY'RENDS ' ZIP Code Idenlification Process 

Til an attempt to overcome these deficiencies and minimize oppositions on ZIP code 

identification issues, Time Warner Cable has worked with SkyTRENDS to develop a method to 

efticiently idcntify those 5-digit ZIP codes associated with a particular franchise area. This 

process employs mapping software and 5-digit ZIP code boundary software, which are based on 

See, c.g.. Denion, 1'L'xu.y Order; .see also I n  ihe Mulier. of Vickshurg Video, Inc. db/u  WEHCO 211 

b'idco, h c . :  I 7 IT:C Rcd 16659 (Media Sur. 2002); hi [he M u f l u  oj'Kilgorr Yidq lnc. d/b/a 
W'EIIC'O IVideo, l i i c  ~ 17 FCC Rcd 16662 (Media Bur. 2002); Twelve Oregon ('ities Order. 

"' Charier C 'oinmunicuiion.~ Properties. LLC', I7 FCC Rcd 461 7 (Cable Serv. Bur. 2002) ('',San 
Luis Ohispo Order"); See u1.w Charter C'ommunicutions, 17 FCC Rcd 15491 (Mcdia Bur. 2002); 
Fulcon h-irsr, lnc.. 17 FCC Rcd 16629 (Media Bur. 2002); Falcon Community Cable, L.P., CSR 
5 9 6 4 4  DA 02-2977 (Media Bur. rcl. Nov. 4. 2002). 
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Ir.S. Census Bureau data and U.S. Postal Service data, re~pectively.~’ In addition to being 

efficient and cost-effective and using reliable data sources, this process allows for consistency 

and objectivity. Tirnc Warner Cable therefore requests that the Commission acknowledge that 

LIP codes identified through this proccss presumptively represent the universe of ZIP codes that 

correspond, i n  whole or in part, to a particular franchise arca. Naturally, interested partics would 

have a full opportunity to provc any discrepancies, for example, through the submission of 

detailed maps. 

b. ZIP Code Identification Pre-Screening 

In Lhc alternative, Timc Warner Cable suggests that the Commission adopt a process 

whereby the cable operator submits to the I,FA the list of those ZIP codes believed to cover, in 

whole or in part, the franchise area. The LFA would have I5 days to object to this list and to 

propose any specific additions or deletions. The failure to object would create a binding 

prcsuniption that the list of%IP codes is appropriate. In the event an [,FA objects to the 

inclusion/exclusion of‘ particular 111’ codes, it would need to provide evidence supporting its 

assessment ofthe %lP codes associated with the franchise area. In its sole discretion, the cable 

operator could then rely on its original list, the LFA’s list or a combination thereof. Should the 

cable operator rely on the list that the LFA provides, the LFA would be barred from objecting; 

otherwise. the cable operator would have to defend the validity ofthe ZIP code list it uses in the 

face of any objection." 

Set, Exhibit B (Sky TRENDS’ ZIP Code Identification Methodology). 

fhe efficacy of  this approach was demonskated recently in connection with the pending 
cffective competition detcrrnination request for Cay.  North Carolina (CSR-5940-E). In that 
procceding. the ‘l’own of Cary questioned whether some o f  the zip codes relied upon by the 
petitioner i n  fact covered any portion ofthe Town. Unable to independently verify these facts, 
the Deputy Chief, Policy Division, Media Bureau wrote to counsel for pctitioner and rcquested 
(foolnotc continues) 
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2. Availability to At Least 50 Percent ofthe Households 

As noted above, the first prong of the competing provider test requires that a franchise 

area is ‘L(i) served by at least two unaffiliated multichannel video programming distributors each 

of which offers comparable video programming to at least 50 percent of the households in the 

franchise area.”” In an effort to streamline the effective competition process, the Commission 

may take ol‘ficial notice that as a result of their now ubiquitous availability, DirecTV and 

EchoStar (“DBS Providers”) satisfy this prong 

Service of a MVPD is “offered” for purposes of effective competition 

( I )  [wlhen the multichannel video programming distributor is 
physically able to deliver service to potential subscribers, with the 
addition of  no or only minimal additional investment by the 
distributor, in order for an individual subscriber to receive service; 
and (2) [wlhen no regulatory, technical or other impediments to 
households taking service exist, and potential subscribers in the 
franchise area arc reasonably aware that they may purchase the 
services of the multichannel video programming d i ~ t r i b u t o r . ~ ~  

that the parties attempt to agree to a stipulation as to the appropriate list of zip codes. Petitioner 
sent its proposed stipulation to the Town on November 26, and the Town promptly agreed to the 
proposed stipulation on November 27. This example serves to demonstrate how a pre-screening 
approach might create efficiencies for all a l k t e d  parties and that the 15-day time frame 
suggested by Time Warner Cable is more than adequate. 

~”.(;L’L‘ 47 U.S.C. 4 543(1)(1)(H)(i); 47 C.F.R. 5 76.905(h)(?)(i). 

;1 47 C.F.R. 9 76.905(e). 
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Each elenicnt ofthis prong is satisfied as follows: 

Phy~icul Avuiluhilily. Insofar as the Commission has repeatedly determined that DBS 
service is technically available due to its nationwide satellite footprint throughout the 
entire continental United States,” it has properly taken official notice that the DBS 
Providers are “physically able” to offer service to subscribers in all franchise areas. 

No Regulatory, Technical or Olher Impediments Exist. The DBS Providers’ services 
are deeincd to be technically availablc in a franchise area if their satellite footprints 
cover the franchise area and there are no local regulations prohibiting reception by 
homc satellite d i s h e ~ . ’ ~  Indeed: it would appear that any such restriction would 
violate Section 207 ofthe ‘Telecommunications Act of 1996 and Section 25.104 ofthe 
Commission’s rules.” Further. the DBS Providers do not need franchises in order to 
operate within a franchise arca. As such, there are no regulatory, technical or other 
impediments that restrict the ability oi‘a consumer to obtain service from a DBS 
Provider. 

Rea.sonuble Awareness ofAvuiluhilify. The Commission has indicated that 
“awareness may be accomplished through any sort of local, regional or national 
media. provided that such media reach the community in question.”” It has also 
relied on evidence that the competing MVPD has customers in the affected 
community to demonstrate that potential subscribers are reasonably aware of their 
ability to receive service from an alternativc provider.” Given the DBS’ Providers 
exknsivc national, regional and local marketing and advertising  effort^,^" plus their 

>See Time Warner Entertuinment-Advunce/Neiuhouse Purmership, 17 FCC Rcd 6370, 7 2 3 5  

(Media Bur. 2002) (“Dunedin, Floridu Order”); 7’welve Oregon Cities Order at 7 3;  Texas Cuble 
Farmers, L.P.. 17 FCC Rcd 6373, 7 3 (Media Bur. 2002) (“Hurlingen, Texu.s Order”); &in Luis 
Ohispo Order at 7 5 ;  FrontierVi.sion Opcraiing Parlner.v, I6 FCC Rcd 5228, l  3 (Cable Serv. 
Bur. 200 I ) (“ r.irriou,r Ver/noni Cornn1uni~ic.c ilrder”). 

.See Rare Order at 1 3 2  

3 7  See Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 (1996), 9: 207; see 
O/,SO 47 C.I.R. 4 25.104. 

jX ~ e e  R U I ~  i M e r  at 11 32 

”’See Kansus C’iry Cable Purlners. 16 FCC Kcd 1875 I ,  7 6 (Cable Serv. Bur. 2001); Time 
Warner Lnier/uinnzenr Con7pun): L.P..  16 FCC Rcd 7537.7 6 (Cable Serv. Bur. 2001). 

According to trade press reports, Direc’W spent $90 million in advertising in 1999 and over 
$200 million in 2000, including over $ 1  50 million in the last quarter of 2000 alone. See 
“IlirecTV Breaks Deutsch Ad,” ,4dverti.ving Age, October 24, 2000; “DirecTV Brcaks $20 Mil 
Eflort From Deutsch,”AdverliJ.ing Age, January 22, 2001. According to its most recent 10-K 
filing with the Sccurities and Exchange Commission, the DISH Network spent $139 million on 
adverlising in  2000 and $147 million in  2001. See EchoStar Communications Corp., Annual 
Kepori 1’iir.vuanl io Seclion I3 or Ij(d) ofihe Secirrilie.~ Exchunge Aci of lY34fiir ihe Fiscal 
J’em Ended December 3 I .  ZOO/. Form IO-K, File No. 0-26176, at 39. The DBS Providers also 
(Ihotnote continues) 
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signiticanl penelration,‘“ the Commission should take official notice that potential 
subscribers are reasonably aware of DBS’ availability. This would simplify the 
petition process by eliminating the need to provide DRS advertising and marketing 
materials. 

Progrum C.’ompurubiliiy. The programming offered by a competing MVPD is 
dccmed “comparablc” if it includcs “at lcast 12 channcls of video programming, 
including at lcast onc channel of nonbroadcast service p r ~ g r a m m i n g . ” ~ ~  The 
Commission has repeatedly found that the DBS Providers offer “comparable” 
programming. 
the need to include channel line-ups as part o f  each effective competition petition.44 

43 It thcrefore should take official notice to this effect, thus eliminating 

In  light of the ample evidence satisfying each element uf the first prong of the competing 

provider test, the Commission should take official notice that such prong is satisfied. This 

measure would considerably streamline the process and obviate the need to repeatedly recite 

these mechanical showings in each effective competition petition 

maintain coinprehcnsive websites through which consumers can learn morc about local retail 
outlets and how lo buy the necessaly equipment online or through a toll-free number. See 
~- ww~w.dishnetwork.com and www.directv.com. See Rare Order at n.  104 (“[Wle believe that 
I-cgional or local marketing. such as by a national or rcgional 800 telephone number, would 
sulTice.”). 

See NC’I‘A Video Competition Comments at 13-1 4 (noting that 44 states have DTH 

lSee 47 C.F.K. 9 76.905(g) 

See l’h~z Helicon Group, L.P.. 17 I T C  Rcd 16636, n. 8 (Media Bur. 2002) (“While Charter did 

4 1  

penetration i n  cxcess of 15 percent as of April 2002). 

4 ~l 

not provide in its Petition a copy of Echostar’s nationwide channel lineup, which is otherwise 
available at Miww,disknetwol.k.com, we have consistcntly found that the programming of both 
DBS providers satisfies the programming compatibility component of the competing provider 
effcctive competition test.”); see uIso / len/on. Temv Order at 1 4 ;  Dunedin, Floridu Order at TI 2 ;  
T w e l w  Orexon (‘ilies Order at 11 3 ;  Hurlingen, Texus Order at 7 3 ;  Sun Luis Ohispo Order at f 
5; Cbriouc TVermont Cornn2unilie.s Order at 7 3 .  Moreover, the DBS Providers satisfy the 
program comparability standard regardless of whether they provide local-into-local service. See 

(:ommission’s cffcctive conlpetition program coniparability standard docs not include a. local 
television programming component.”). 

n~akc  reference to thc channel line-ups provided by lnany cable operators. By taking official 
Ilolicc, any doubt as to the iieed to providc such documentation will be resolved. 

FL//UJn Tilecuble, CSR 5986-E, DA 02-3140, 74 (Media Bur. rel. Nov. 14, 2002) (“[‘qhe 

4 4  Notwithstanding repeated recitals to this general effect, the Commission’s decisions routinely 



3. Largest MVPD Issues 

Section 623(I)(I)(B)(ii) of the Communications Act requires a showing that the combined 

penetration of all MVPDs “other than the largest” exceeds I5 pe r~en t .~ ’  Given that 

Sky~lRENDS rcfuses to provide a break out of individual DTH provider’s subscriber 

cases where the cable operator‘s subscriber total does not exceed aggregate DTH pcnetration, i t  

is impossible to demonstrate which MVPD is the largest. The Commission therefore should 

clarify that the phrase “other than the largest” MVPD in Section 623(I)(I)(B)(ii) was simply 

based on thc assumption that the ”incumbent” MVPD would typically be the “largest” MVPD in 

a particular franchise area, and lhus would be the party most likely to seek effective competition 

rclicf. Certainly Congress could not have intcnded to preclude effective competition relief to 

MVPDs other than the “largest” MVPI), especially where the smaller MVPD can demonstrate 

that it faccs competition from MVPDs with aggregate penetration of 15 percent or morc, 

notwithstanding that one or more ofthe competing MVPDs may be larger than the MVPD 

seeking effective competition relief. Thus, Section 76.905(b)(2)(ii) ofthe Commission’s rules 

should be amcnded to change thc phrase “other than the largest multichannel video programming 

distributor” to read “other than the multichannel video programmitlg distributor seeking an 

erfectivc competition ruling.” 

in 

Srr Time ~’urnevEnter/trinmen/ C ’ o . ,  L.1’. e/ tz1. v.  FCY7, 56 F.3d 151 (D.C. Cir. 1995) (holding 
that the subscribership of all MVPDs, other than the largest MVPD, may be aggregated to satisfy 
the 15 percent threshold). See L ~ V O  47 C.T.R. 4 76.905(1). 

Cable. dated June I I .  2002). 

J 

,See Exhibit C (Letter G-om Doug Larson, SkyTRENDS, to Gary Matz, Esq., Time Warner 4 h 



D. LEC Test 

In the Cuhle Xgfiwm Order, the Commission concluded that “a LEC’s presence can 

Iiilvc a competitive impact on a cable operalor before the LEC finishes installing its plant or 

rolling out its services. 

demonstrate cffective competition from a LEC: 

4 7  I‘he Commission therefore concluded generally that in order to 

If the LEC has not completed its buildout or roll out, the 
incumbent cable operator must establish that the LEC intends to do 
so within a rcasonable period of time, that the LEC does not face 
regulatory, technical or other impediments to households taking 
service, that the LEC is marketing its service so that potential 
customers arc reasonably aware that they will be able to purchase 
the scrvicc, that the LEC has begun actual commercial service, the 
extent of that service, the ease with which service can be 
expanded, and thc estimated date for completion of the 
construction or rollout in the franchise area. 48 

I n  various decisions applying the LCC test. the Commission has rcpeatedly recognized 

that a LEC’s prcscnce does in fact have a signilicant competitive impact upon a cable operator 

long before the LEC builds out ils plant.4y Despite this straight-forward directive, which is 

entirely consistent wi th  repeated pronouncements that the LEC test contains no minimum homes 

passed or penetration threshold, LECs continue to argue that effective competition 

detcrminalions should be withhcld until the LEC completes construction to some nebulous 

“substantial” portion of the franchise area. For example, NATOA unfairly characterizes the 

Implemenlution qf Chhle Acr F‘rovi.siona of the Telecommunicurion.y Acl qf  1996, Report and 

See id. at 1 1 3 .  

See. e-g., Cahlevi.yion ofh’oalon, Inc., 17 FCC Kcd 4772 (2002), uflrniing 16 FCC Rcd 14056 
((’able Sew.  Bur. 2001); Texu.s Chhle Par/ner.c, 1 7  FCC Rcd 4377 (Cable Serv. Bur. 2002); Time 
Ilirrner Entertuinnieni-Advtrnce/j~’ewhoirse Partnership, 17 FCC Rcd 6367 (Cablc Serv. Bur. 
2002); Armsiron:: Communications. Inc. I‘. iMoun/ rlea.sctni TownshQ, PA, 16 FCC Rcd 1039 
((lablc Serv. Bur. 2001 ); Time N‘urner Enteriuinmeiit-Advnnce/iVeivhou~se Pur/ncr.rhip, 12 FCC 
(hotnote continucs) 

47 

Order, 14 FCC Rcd 5296.7 I I (1 999) C‘C’oble XefOrm Order”). 
f X  
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Commission’s decisions to find cffective competition under the LEC test in instances where the 

compelilor has not yet completed i ts buildout as “show[ing] a disturbing willingness to ignore 

present economic facts in favor of a rosy vision of corning competition,’’ and at least in one case, 

suggesting that the Commission should have not “ignored the [acts ofthe more recent downturn 

i n  the telecommunications industry, the spccilic financial difficultics faced by lthe LEC 1, the 

company’s slowdown of construction , . . , and explicit statements by [the LEC] that it would 

not be able to meet its build-out schcdulc. . . . , ,5l l  

The Commission’s priority must be to protect competition, not specific competitors.” 

Industry-wide and  company-specific financial problems. however unfortunate and distressing, 

cannot scrvc as a basis to ignore the competitive realities in a particular situation. Congress and 

the Commission have set forth the circumstanccs pursuant to which LECs are considered to 

provide elTeclive con~petition - cdicts that cannot simply be ignored because of financial 

circumstances hccd by a particular competitor. 

Perhaps the most contentious issue in this area involves ascertaining what constitutes a 

“rcasonable” period of time for a competitor to be required to build out under its franchise. Timc 

Warner Cable suggests that the Commission establish a presumption that the buildout timetable 

established by the LFA i n  the f~inchise agrecrnent with the LEC will be deemed per se 

reasonable. LFAs are sophisticated bargainers (hat have familiarity with local construction 

Red 3 143 (Cable Serv. Bur. 1997) (all finding LEC effective competition when only a portion of 
the franchise area was built out by the competitor). 

”’ NATOA Conimenls at 35-36 (inlernal cilalions omitted). 

See Rrunswick Corp. t’. Pueblo Bowl-O-!Mir, Inc., 429 U.S. 477, 488 (1977) (noting that 
antitrust laws are designed to protect competition, not competitors); see also Applications of 
j$’cJrtel (’omniunicalion.v Jnc. For 7i.ansjL.r (3 C,’on/rol OfOneCornrn Corporation, N A . ,  And C- 
( :311,L Cor/?., 10 FCC Rcd 3361.1 30 (February 17. 1995) (in finding the Nextel/OneComm 
(fiio[notc confinues) 
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conditions and best understand the nuanccs of thcir own communities. Indeed, LFAs have a 

sialutory obligation lo ensure that a reasonablc period is allowed for constructiou to be 

coinpleted throughout the proposed service area. ’’ As long as the LFA has met its statutoly 

obligation by including a provision in  the franchise requiring construction that will ultimately 

result in a “substantial overlap” of service areas according to an established timetable, that 

timetable must be considered reasonable. Lt would be counterproductive for the Commission to 

cngaye in second-guessing on a case-by-case basis whether the LFA’s adoption of a 3 ,4% or 6- 

year build out requirement is “reasonable” for its particular community. Thus, any buildout 

tiinet&le that has been approved by the LFA should be deemed to satisfy the test. 

The proceeding also provides thc Commission with a convenient opportunity to resolve 

the issues raised by the Petition for Declaratoly Ruling filed last spring by Grande 

Communications, Inc. (“Grande”).” As discussed above, Section 76.907(c) ofthe 

Commission’s rules requires competitors to provide numerical totals regarding subscriber reach 

and penetration within 15 days of a cable operator’s request. Grande requested clarification as 

to whether it was obligated to provide such information once Time Warner Cable had already 

filed a petition seeking a finding ofeffectivc competition using the LEC test. In its filing, Time 

Warner Cable had pointed out that the 1.RC.s penetration should not be relevant in LEC test 

merger to be consistent with antitrust principles, the Commission noted [hat its “priority is 10 
protect competition. riot competitors, for the benelit of consumers.”). 

i’17 I1.S.C. $ 541(a)(4)(A). 

See Grcmde C’omrnunictriirmr, fnc.,  Petition for Declaratory Ruling on the Application of 47 
C:.F.K. 4 76.907(c) to a Pending Petition (or Determination of Effective Compelition Under the 
IJC Tcst, CSR 5869-E (filed Mar. 12: 2002). 

i? 
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In opposition, both Grande and the City of Austin argued that the Grande’s penetration 

is not only relevant, i t  is dispositive.” 

Remarkably, despite making this argument, Grande refused to provide current subscriber 

totals. using Time Warner Cable’s assertion that the information is not relevant for purposes of 

the LEC tcst as a pretext. The Commission properly favors full disclosure of relevant facts by 

the affected parties in  effective competition proceedings.5h Because of Grande‘s stonewalling, 

‘lime Warner Cable has been unable to updale the record. To end Grande’s gamesmanship, the 

Commission should clarib that in a I,EC test proceeding, a cable operator may request and 

obtain a coinpetitor’s subscribership inl’orniation pursuant to Section 76.907(c) where an 

opposing party, such as the LEC or ii franchising authority, has raised a lack of penetration as a 

defense. 

By making the foregoing clarifications and adopting the proposed minor changes, the 

Commission’s actions will serve to align the effective competition process with today’s 

conipetitivc realities, ensure access to information nccessary to meaningfully assess the specific 

competitive situation relative to particular communities, and streamline the administration of 

effective competition rulings. 

,See Time Wurner ~nietiuinmrni-i lu‘vun~r~Newh~~zise Partnership, Petition for Special Relief 

See 0ppo.sition Iiled by Grandc (filed Jan. 9, 2002) and Opposilion filed by the City of Austin 

51 

(Austin, Texas). C‘SR 5701-E (filed May 11, 2001). 

(filed Ian. 31, 2002), CSR 5701-E. 
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11. GEOGRAPHIC RATE UNlFORMITY 

A. Geographic Rate Uniformity Allegations Require Case-by-Case 
Adjudication. 

In its comments, Everest Midwest LLC d/b/a Everest Connections ("Everest") urges the 

Commission to use this rulemaking proceeding to resolve various pending cases involving 

geographic rate uniformity issues." Most of these disputes involve incumbent cable operator 

pctitions for special relief seeking determinations of effective competition for specific cable 

systems which have been opposed by an overbuilder such as Everest. Each ofthe proceedings 

cited by Everest have been fully briefed, and one has evcn been decided recently.58 In 

connection with its questionable efforts to seek resolution ofthese pending cases in this 

rulcmaking. thereby evading the ex parre restrictions'" and carefully crafted procedural 

requirements set forth in Section 76.7 ofthc Commission's rules, Everest urges the agency to 

respond to numerous leading questions that apparently have been deliberately phrased in an 

dTort to elicit the responses desired by Evcrest. Upon even cursory analysis, it is evident that 

Everest's questions are based on faulty legal and factual premises.60 

See CLthlevision o j  Boston, Inc., I7 I:CC Rcd 4772, 77 12-1 3 (2002). 

Everest Comments at 2-8 

Alirio ('ornrnunication.s, Inc. I.'. Adelphirr C'ommunicalions Corporation, CSR 5862-R, DA 02- 
3172 (MediaBur. rel. Nov.15. 2002). 

1.0 the extent Everest is attempting to make substantive presentations involving non-exempt 
procecdings in  ordcr to affect thc outcome of those proceedings, such actions would constitute 
direct violations oP the Commission's expurk  rules. See 47 C.F.K. 9 1.1208. 

is no dispute between incumbent cable operators and LECs that the incumbent must show that 
the LEC's system 'substantially overlaps' the incumbent's system before the incumbent will be 
deemcd to bc subject to erlkctivc competition.'' Evcrest Comments at 4. 'To the contray, as 
Time Warner Cable has shown in Section 1.D of  these reply comments, the Commission has 
determincd that a LEC's presence can have competitive consequences long before its 
construclion is substantially complete. 

j! 

59 

For cxample. thc first question posed by Everest is premised on Everest's assertion that "thcrc (A) 
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The Commission should decline Everest‘s invitation to resolve the cited special relief 

proceedings in the context of this rulemaking. Time Warner Cable certainly agrees that several 

ofthe proceedings cited by Fverest have been pending for substantial periods and are ripe for 

decision. However, each such proceeding involves a unique set offacts and circumstances, and 

thus each case is best resolved on the basis of the individual record developed in the applicable 

procecding. 

Indccd, givcn the complexity of many orthe issues and thc parlicularized factual 

situations presentcd, ii is apparent that this rulemaking proceeding is not the proper forum for 

rcsolution o f  such cases. For cxample, in several cases, Time Warner Cable has noted that 

various claims relating to geographic rate uniformity are baseless because they involve 

promotional discounts.61 Everest concedes that promotional offers are exempt from the 

geographic rate uniformity restrictions. 

terms ofpricing, eligibility, terms and conditions, marketing, etc. and therefore are best 

evaluated on the record developed through an adjudicatory process. Moreover, Everest’s request 

for a rigid 12-month limit on the availability ofpromotional discounts would not only 

unreasonably restrict the ability of consumers to reap the benefits of competition, but it would 

inhibit thc Commission’s discretion to evaluatc (he reasonableness of particular promotional 

ol’fers on the basis of the unique facts and circumstances of each situation. Similarly, Everest’s 

6 2  Such promotional rate issues are highly fact specific in 

See Time Warner EiztertainmenI-ildvrmci./oiise Parlnership, Pelition for Special Relief 61 

(Austin, TX), CSR-5701 -E (filed May I I, 2001 ): C’ompluint ofEverest Connection.? (Kansas 
City. MO), CSR-5845-R (tiled Feb. I .  2002). 

02 Evcrest Comments at 6.  
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suggested requirement that promotions be marketed throughout the applicable franchise area 

~vou ld  serve to eviscerate promotions as an exception to the geographic rate uniformity rule.63 

B. Section 76.984(r) of the Commission’s Rules Should Be Amended in Light of 
CPST Deregulatian. 

Consistent with the Commission’s intent as expressed in the NPRM to revise its “cable 

television rate regulations i n  light of the March 1999 end of cable programming service tier 

regulation.”64 Section 76.984(a) of the Commission’s Rules should be amended to delete the 

reference to cable programming service ticrs (“CPST”). Given the March 3 I ,  1999 sunset of 

CPST rate regulation, Section 623(d) of the Act and Section 76.984 which implements i t ,  verq 

clearly now only appIy to the basic service tier and associated equipment. This fact has been 

rcccntly recognized by the Commission: “Section 76.984 of the Commission’s rules prohibits 

incumbent cable operators from engaging in geographic price discrimination with respect to 

programming in the basic tier, in the absence of‘effcctive competition.”“ However, the text oT 

Section 76.984 still does not reflect this change. Time Warner Cable thereforc urges the 

(‘ommission to amend Section 76.984 of its rules accordingly. 

Updating the rule will avoid any unnecessary confusion about whether the geographic 

unilormity requirement legally applies to CPS‘I‘ rates. Indeed, contrary to claims by some, 

Similarly, tlic Commission should reject Everest’s proposal to adopt “predatory pricing” 
regulations for residential cable rates. Everest Comments at 7. There is simply no statutory 
jurisdiction for the Comniission IO wade into the complex issues that would result from 
entertaining such predatory pricing complaints that involve issues better handled by the relevant 
antitrust agencies. >See Applicuiion.v,fi)r Coment to ihe Tran.\fir of(1‘ontrol of Licenses,from 
(~onicrrsl C’orporcrtion und A 7 8 T  C’orp., 7ran,x/iror,v, to ,47’&T Comcu.sr Corporulion, 
l).uii.sWeree. Memorandum Opinion and Order, FCC 02-3 I O  (rel. Nov. 14, 2002), at f I22  
(“./I T&T/C~’omcust Order”); Arrnslrong C’ommunictrtions, Inc. v Mouni Plemani Town.ship, PA. 
IO FCC 1039. n .  34 (Cable Ser. Bur.  2001). 

(1 3 

*Tee M K f ’ M i l l  7 I .  04 

IS~,e ~ 1 T ~ ~ 7 i C ’ o t n c ~ u . \ ~  Ordei- at 11.325. (I; 
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Section 623(d) docs not “by its cxpress terms” or otherwise cover “uniform pricing of both basic 

sercice and the cable programming service tiers.””‘ In Time Wurner Enrrrruinmenr Co. v. FCC:: 

the D.C. Circuit held that the geographic uniformity requirement “is clearly a form of rate 

rzyulation” under Section 623 and thercfore the requirement may only be applied to rates which 

theniselves are subject to ralc regulation under Section 623.6’ Thus, the requirement does not 

apply to any services offcred by ii cable system that is subjecl Lo effective competition because 

i ts services are no longer subject to rate regulation under Section 623.“’ Likewise, the 

requirement does not apply to any cable service, such as a pay-per view or a premium service, 

that has bccn explicitly excluded from rate regulation under Section 623,6’ and is also not 

applicable to unregulated services such as cable modem service.” Given the March 3 I ,  I999 

sunset of CPST rate regulation, Section 623(d) now applics exclusively to the basis service tier 

and associated equipment, but no longer applies to CPST or to packaged offerings involving 

discounls to unregulated components of such packages. 

When the Commission promulgated Section 76.984(a) to implement the “geographically 

uniform rate structure” provision o f  Scction 623(d), the Commission concluded that “Section 

623(d)’s focus is properly on regulated services in regulated markets.”” At the time, the rulc 

was draltcd to reflect that regulated serviccs included both basic service and cable programming 

scrvice. the rule has never been updated in light of the fact that rate regulation, and thus the 

geographic uniformity restriction. now applies only to basic cable service and associated 

Everest Comments at 5. 66 

“56  F.3d 151, 190-191 (D.C. Cir. 1995). 

(4 Id. 

Scc Rti le Order at 7 4 2  I . 

Kun.tu.s C’il): (.‘uh/e Parrners , I6 FCC Rcd 1875 1, 7 10 (Cable Serv. Bur. 200 1). 

6 0 
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equipment. Thus. the Commission should take this opportunity to dispel any further confusion 

about the current state oE the law by revising Section 76.984(a) such that it is fully consistent 

wi th  Section 623(d) and the March 3 I ,  1999 sunset ofCPST rate regulation, as well as with the 

court‘s decision in  Time Wurner Ln/crluinmenr C~u. IJ. FCC. 

111. BST CHANNEL ADDITIONS OK DELETIONS 

In the N f R M ,  the Commission acknowledged that “operator and franchising authority 

practices \bith respect to chainel deletions and channel movements have varied considerably” 

tiuc to disagrcemcnts over the scope o f  thc sunset provision in Section 76.922(g)(8) ofthe 

Commission‘s rules.72 That sunset provision plainly states that “Paragraph (8) of this section 

sliall cease to be effective on January 1 .  1998 unless renewed by the Commi~sion.”~’ The 

provisions terminated on the face of this sunset provision include Sections 76.922(g)(4)-(5), 

which required a pro-rata “residual” adjustment when channels were deleted from the BS’r or 

shifted between the BST and CPST. The fact that (he Commission ncver acted to “renew” these 

provisions prior to January 1 ,  1998 is beyond dispute. 

Stating that the intent of the sunset provision “has been the subject of some debate,” the 

Commission solicited coinnient on how its rules regarding the impact of channel line-up changes 

on regulated rates should be “revised or interpreted,“ including whether the “pro-rata” rate 

diustrnent methodology contained in Section 76.922(g)(4) should be ‘ ~ e i n s t a t e d . “ ~ ~  The 

Commission also attempted to clarify, on an interim basis, how rates should be adjusted to 

Xrr/e Order at 1 421 (cmphasis added) 71 

’’ !NPRM at 117 16, 55. 

71 47 C . F . R .  4 76.922(g)(8). 

/d at  17 15. 18, 20 7-1 
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account for BST channel changes.” However, less than two months after issuing this interim 

clarification, the Commission. on its own motion, reconsidered its decision, acknowledging that 

cable operators reasonably could have understood the sunset provision to have eliminated the 

pro-rata residual adj ustmcnt methodology.’“ 

Notwithstanding the foregoing, NA’fOA has attacked the Commission for suggcsting that 

its rules were at all ambiguous and for offcring any relief to cable operators who acted in 

reasonable reliance on the plain language of a published I;CC reg~ilation.~’ Furthermore, 

NATO,\ targets l i m e  Warner Cable specifically, suggesting that Time Warner Cable’s strict 

interpretation and application of the sunset provision in cases involving the movement of 

channeis li-om BST to CPST was “absurd” and “could no[ have been adopted by Time Warner in 

good faith.’”* The ad hominem accusation leveled by NATOA against Time Warner Cable is 

particularly disappointing and beyond the pale of reasonable advocacy, especially given that it is 

based on willful distortions of thc language and history of Section 76.922(g) by NATOA. 

First, in applying a straight-forward interpretation of the sunset provision, Time Warner 

Cahlc simply was following the plain language of Scction 76.922(g)(8). That language expressly 

states that the sunset applies to “Paragraph (g) of h i s  section,” without limitation to particular 

porlion:j of paragraph (g). ‘l’hus, under well-settled principlcs ol‘statutory and regulatory 

construction, Time Warner Cable was ahsolutcly justified in  reading the sunset provision as 

terminating, infer alia, the residual adjustment provisions in Section 76.922(g)(4) and (5 ) .  

I d  at 55 

See In the iLlui/~v of Revi.c.ions 10 Cuhle 7i.levi.rion Rare Regulations, Order, 17 FCC Rcd 

NATOA Comments at 40-46. 

7 5  

’(1 

15974,12 (2002) (rcvising 7 55 ol‘thc ,VPRM) (“Rule Regularion Rulemaking Order”). 
77 

’’ NATOA Comments at 42-43 (cnipliasis in original). 
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Indeed. adopting an interpretation of the plain language of Section 76.922(g)(8) that effectively 

hould insert within i t  a condition preserving certain provisions of Section 76.922(g), while 

allowing others Lo sunset, “is not to construe the [provision] but lo amend it.”” NATOA 

chastises thosc who seek to abide by the plain language of FCC regulations as overly 

‘‘I iteral iqt.”XO 

VATOA specifically accuses Time Warner Cable o f  acting in  bad faith by relying on the 

plain language of Section 76.922(g)(8), suggesting that Time Warner Cable was attempting to 

take advantage o f  a “typographIca1 error.’”’ This contention on the part of NATOA simply is 

not credible. The language of Section 76.922(g)(8) at issue has existed unchanged as part of the 

Commission’s rules since 1994. Moreover, i n  its 1999 “regulatory streamlining” proceeding, the 

Commission rejected a specific request that it adopt language clarifying that the sunset provision 

did not terminate all ofthe provisions of Section 76.922(g).*’ In other words, the Commission’s 

actions :since 1994 are completely consistent with the conclusion that the broad scope of Section 

76.922($)(8) was intentional, not accidental.”’ 

See Detroit TYLIS/ C:o. v. The 1homa.r Hurlurn. 293 U.S. 21, 38 (1934). 

NA’TOA Comments at 42. 

Id. 

.See Ivr ihe .blotter of 1998 Bienniul Regulatory Revienj -- Streamlining of’Cahle Television 
Sercice.s Purl 76 Public File und Norice Requiremen/.%, Report and Order, 14 FCC Rcd 4653, 
7 3 1 ( 1  999) (“Public File S/rearnlining Order”). 

As indicated, in  the NPKM, the Commission raised the issue of whether the pro-rata residual 
a(i.iustment methodology should be “reinstated.” ‘VPRMat 1 20. In the regulatory streamlining 
rulemaking, the Commission made a similar comment, noting that the requested “clarification“ 
01‘ Section 76.922(g)(X) required “reinstatement” of the provision in question. See Public File 
<S/reuwiliniqq Order at 7 3 I .  Both of these Commission pronouncements arc wholly consistent 
u i t h  the view’ (hat Section 76.922(g) sunset in its entirety or .January I ,  1998 in  accordance with 
its express lcrnis. 

14 

80 
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Second. even if there was reason to look outside the plain language of Section 

76.9221:g)(8) in order to establish its meaning, the evidence overwhelmingly supports the 

conclusion that Section 76.922(g)(8) means precisely what it unquestionably says. This evidence 

includes not only the above-described refusal by the Commission to “fix” the provision in the 

regulatory streamlining provision, but also the adoption by the Commission of several rate 

dccisions denying cable operators any adjustment (other than external costs) for channels added 

alier January 1 ~ 1998.’4 If the Commission did not intcnd for all of Section 76.922(g) to sunset 

on January I .  1998, including the residual adjustment provisions, these cases would have been 

dccidcd differently. 

NATOA simply ignores this record and points instead to language in the rulemaking 

order that accoinpanicd the adoption ofthe sunset provision in 1994.’’ According to NATOA, 

4 e .  tg., Cox C‘cihle oj  Loui.yicinu Melro Sysrem, I 3  FCC Rcd 24246: 8, n. 15 (Cable Serv. 
Bur. 1998); C’uble Michigun, Inc., 13 FCC Kcd 24228,T 5, n. 1 1 (Cable Serv. Bur. 1998) 
(explaining disallowance o l  adjustment by rcferencing Section 76.922(g)(8) sunset provision). 

NATOA Comments at 40-41 (citing In the Muire? oflmplementulion ofSeclions oflhe Cahle 
7’elevision Consumer Proleclion and Competition Aci o f l Y Y 2 :  Rate Regulalion, Sixth Order on 
Reconsideration, Fifth Report and Order, and Seventh Notice of Proposed Rulemaking, 10 FCC 
Kcd 1226.7 98 ( 1  994)). In a vain effort to show that the sunset provision did not apply to the 
pro-rata rcsidual niethodology, NATOA also cites a decision issued by the Cable Services 
Bureau granting a stay o f a  local ratc order in which the franchising authority ruled that the pro- 
rata I-csidual rule had been sunset by Section 76.922(g)(8) and that the cable operator could not 
increase its BST rate when i t  shifted a channel to BST liom CPST. NATOA Comments at 40, 
11.80 (citing TCI Cuhlevi.~ion qfDu/las, Inc., 14 FCC Kcd 9252 (Cable Serv. Bur. 1999) 
(“Furmer.s Brunch“)). Reliance on this decision is misplaced. As the Commission has 
consistently noted, including in the Furmer.~ Brcinch case itself, in cases in which other elements 
strongly favor interim relief, the Commission may exercise its discretion to grant a stay without 
establishing whether the petitioncr is likely to succeed on the merits. ld. a tT2;  see u/.w 
~~‘~h Ie i~ i , s i on  of’hre+i; York, el. n l .  I O  ITC Rcd 12279 (Cable Serv. Bur. 1995) (granting stay of 
rate ordzr without any assessment of likelihood of success on the merits in light of potential for 
irreparable hami to operator (who would not be able to recover revenues lost due to a forced 
rollback and/or refund payments) and the absence of harm to consumers (who can be made 
&hole. ilnecessary, by refunds with interest)). In any event, the Farmers Brcrnch stay order 
csscntially lost any precedential value it might otherwise have had when the Cable Services 
Bureau, a year after granting the requested stay, granted a,joint motion filed by the LFA and the 
(Ihotnotc continues) 

8.1 

X5 

27 



the discussion surrounding the adoption or  the sunset provision suggests that the Commission 

intended for paragraph (g) to ”revert to the former language of that section.”86 However, to the 

extcnt that NATOA is suggcsting that the former language of the rule would include the pro-rata 

residual adjustment methodology, they are again willfully misrepresenting the rule’s history. 

As the iVP RMmakes clear, the pro-rata residual adjustment methodology was first 

adopted in the same order as the CAPS adjustment rule and the sunset provision i t~e l f .~ ’  Thus, 

thc “formei- language” that NATOA claims survived thc sunset was the “per channel’‘ (or “Mark- 

up”)  methodology first adopted in  the Second Order on Recon.videru/ion, Fourih Reporf und 

Ordei., (und Fifih Nolice of Proposed Rulernuking,Kn not the pro-rata residual. 

Recognizing that thc per channel adjustment rule was the “former” rule in  effect prior to 

the adoption of both the sunset provision and the pro-rata residual methodology, the Commission 

actcd to clari€y its interim niethodology for adjusting rates to reflect channel line-up changes so 

as to “grandfather” ratc adjustments bascd 011 thc per channel adjustment approach.89 As 

indicated, NAI’OA believes that the Commission, in  adopling this clarification, is “facilitating 

evasions” of its rules by cable operators. At the same time, NATOA asserts that the clarifying 

order is evidence that Time Warner Cable‘s position regarding the scope ofthe sunset provision 

cable operator to voluntarily withdraw and dismiss the pending appeal ”without benefit of 
substanlive Commission review.” 7Y.’f (’uhlevision of’Dnllas, fnc., 15 FCC Rcd 10889,l 1 
(Cable Sew. Bur. 2000). Indeed, the fact that the case remained pending for a year before it was 
withdraw11 ~ notwithstanding the Commission’s assertion that i t  expected “to address the merits 
of the operator’s appeal quickly” - indicates that the substantive outcome of the case was not as 
clear as NA’IOA sceks to imply. 

NATOA Comments at 3 1-42. 

.VPRA.Iatfll 12-13, 55. 

’V 

87 

8X 9 I’Cc Rcd 41 19 ( 1994) (“Second Rccon.ciderri/ion Order”). 
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is ”frivolous” and that Time Warner Cable could not “conceivably have believed” that it was 

allowed to niove channels from the BST to the CPST without at least applying the per-channel 

adjustment methodology.”” 

Again. the argumenL advanced by NATOA ignores the very plain language and history of 

the residual rule and the sunset provision. Time Warner Cable’s approach, which has been to 

adjusl its rates to rcflect the reduction i n  external cos& associated with the movement o f a  

clianncl nr  channels from the BST to the (:PSI‘. is absolukly consistent with the plain language 

orsection 76.922(~)(8), which nowhere provides for the resurrection of the per-channel 

adjustment methodology.” Furthermore, Time Warner Cable’s approach is completely 

consistent with, and dictated by: the decisions cited above in which the Commission itself, citing 

the sunset provision, refused to permit operators to take per-channel adjustments after December 

31: 199’7.’* In short, Time Warner Cable’s position was not in any way frivolous or indicative of 

bad fa i t h .  

In conclusion, Time Warner Cable submits that, as proposed by NCTA in its comments, 

the Cornmission should “grandfather” exisling rate calculalioiis made on the basis of a good faith 

interpreration of Sectioii 76.922(g)(8). including calculations that, consistent with the plain 

language ofthe sunset provision and the Commission’s own decisions, do not include any pro- 

rata or per-channel residual adjustment for the deletion of BST channels or the movement of 

NA’I ’OA Comments at 44-45 

Insofar as N.4TOA suggests that Time Warner Cable could not have believed that neither the 

~111 

91 

per-channcl 110r pro-rata residual adjustment methodology survived the sunset of Section 
76.922(y). it should be noted that thc per-channel methodology itself was not adopted until the 
. ~ ’ ~ L ~ o J I c /  Recon.siderution Order, nearly a year after the initial rate rules were implemented. See 
.\ iPRMallI 12. 
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BST channels to CPST.93 Time Warner Cable also supports NCTA’s proposal for the adoption 

of a new culc that would apply the per-channcl adjustment methodology (determined without 

rcferencc to tinregulated CPST channels) on a going forward basis to BST channel additions, 

deletions. and shifts o n  an equal basis.” 

.SL‘C. ~ . g ,  C’OY C’trhle o j  Loiri.si~in~i Meiro aSj~stem, .supra; Cable Michigan, Inc., suprti. See a h  ‘12 

Public File Breunzlining Order at 1 31 (refusing to “ reinstate” per channel adjustment 
inehdology which had been sunset by Section 76.922(g)(S)). 

NCTA. Comments at 4-5. 

See dso Comcast Comments at 24-28; Cablevision Comments at 5-6; Cox Comments at 12- 

‘13 

‘91 

15. 
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CONCLUSION 

'Time Warner Cable reiterales its agreement with NCTA and others who suggest that the 

Commission's rules and policies relating to the regulation of cable rates can and should be 

updated in light of the suiiset of CPST regulalion without a major rewrite. l i m e  Warner Cable 

endorses the proposals by NCTA to clarify and fine-tune numerous aspects of the Commission's 

cable rate regulation rules. Specifically. Time Warner Cable urges the Commission to adopt the 

Larious suggestions, set forth i n  detail in these reply comments, for streamlining the process for 

cft'ective competition detcrniinations; lo rcvise Section 76.984(a) of its rules to delete the 

outdated reference to CPST: and to establish logical and easy to administer 

regulations to govern rate adjustments tlowing from any future additions or deletions of channels 

from BS'I'. 

Kespectfully submitted, 

TIME WARNER CABLE 

Steven N. Teplitz 
Vice President/Associate 

General Counsel 
AOL Time Warner Inc. 
XO0 Connecticut Avenue 
Washington, D.C. 20006 
202-530-7883 

Arthur H. Harding V 
Seth A. Davidson 
Craig A. Gilley 
Lisa Chandler Cordell 

Fleischman and Walsh, L L . P  
1400 16Ih Street, N.W. 
Suite 600 
Washington, D.C. 20036 
202-939-7900 

Its Attorneys 

Datcd. December 4, 2002 

151>19-1 I)OC 

31 



EXHlBlT A 



D I R E C T V  

February 28,2002 

M e r r i l l  S. S p i e g e l  

vice P r e s s d e n !  

G o v e r n m e n t  A l l a i r r  

Arthur H. Harding, Esq. 
Fleischman and Walsh, L.L.P. 
1400 Sixteenth Street, NW 
Washington, DC 200036 

Dear Mr. Harding: 

I am writing in response to you letter of February 13,2002 to Robert M. Hall, General Counsel 
of DIRECTV, Inc., regarding data your client, Time Warner Cable (TWC), is seeking to obtain. 

The data sought by TWC, pursuant to 47 C.F.R. 9 76.907(c), is currently available, in a 
complete and accurate form, through the SkyTRENDS program. It is my understanding that 
while the difficulties of dealing with and verifying the multimillion-field ZIP+4 databases have 
occasioned delays in the past, that is no longer the case. I can assure you that SkyTRENDS 
receives accurate and complete data files from DIRECTV. 

The numbers that TWC requests for purposes of preparing effective competition petitions are 
available within 15 days of a valid request. As you are aware, such a request must include 
complete and accurate information on the ZIP+4 areas covered by each franchise area under 
consideration. If such data is not easily obtainable by TWC, the SkyTRENDS program can offer 
assistance in compiling it. 

Because the ZIP+4 data TWC is requesting is currently available through SkyTRENDS, 
DIRECTV will refer your requests to that program. 

Sincerely, 

Merrill S. Spiegel 

cc: Robert M. Hall 
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EXHIBIT B 



T R E N D S  

ZIP Code Identification Methodology 

SkyTRENDS uses a two-stage process for identifying and mapping 5-digit U.S. Postal 
Service ZIP codes to cable franchise areas. 

First, our cable clients provide SkyTRENDS with a list of franchise areas, associated 
counties and franchise type (city, village, town, unincorporated county, etc.). 

Using Census boundary files and U.S. Postal Service ZIP code boundaries, 
SkyTRENDS maps all 5-digit ZIP codes to each franchise area. Because ZIP codes and 
place boundaries are managed by two different Federal agencies with two distinct 
purposes, these boundaries often do not match. 

In order to find all of the ZIP codes associated with a franchise area, SkyTRENDS, using 
3'' party mapping software, searches to find all cases where a ZIP code boundary 
intersects a franchise boundary. This results in a list of ZIP codes that are either wholly 
within, partially within or border on a franchise area - the "found set." 

In addition to this "found set." the process also produces, for each ZIP code, the total 
square mileage of that ZIP code and the square mileage, which falls within the franchise 
area. This, in turn, yields a % overlap of the ZIP code in the franchise area. 

SkyTRENDS does not provide direct-to-home (DTH) satellite subscriber reporting in 
cases where a ZIP code's geographical overlap into a franchise area is less than 1 %. 
We assume, for purposes of this reporting, that these reflect the situation of a ZIP code 
simply bordering on -but not actually within or a part of-the franchise area. 

The Sofhvare 
The SkyTRENDS ZIP code identification process uses DynamapW5-Digit ZIP Code 
boundary software and StreetProB boundary software. 

The DynarnapB 5-Digit ZIP Code data product is a graphic representation of the ZIP 
Codes assigned by the U.S. Postal Service. The ZIP Code maps cover all fifty United 
States and the District of Columbia. The source of these data is Geographic Data 
Technology, Inc. (GDT). GDT created these data using a combination of its 
DYNAMAP/2000 data, the United States Postal Service (USPS) ZIP+4 Data File, the 
USPS National 5-Digit ZIP Code and Post Office Directory, USPS ZIP+4 State 
Directories, and the USPS City State File. The ZIP Code data is updated quarterly. The 
United States Postal Service has contracted directly with GDT to map all ZIP codes. 



T R E NKD S 

Streetprof3 was developed from Geographic Data Technology's (GDT) proprietary 
database of information, which was originally developed from U.S. Census Bureau's 
TIGER/Line files, and significantly enhanced from GDTs 5,200 data sources. The 
Streetpro software is updated annually. When running ZIP Code identification reports or 
ZIP+4 reports, SkyTRENDS always references the Census Bureau's Geographic 
Change Notes at http:lleire. census,go.v/popesffarchiv_es/files/boundary. php for any 
changes since the last updates. 

- 

Data Considerations 
It must be recognized that the U.S.  Postal Service adds, deletes, splits or otherwise 
modifies dozens of ZIP codes each month and these changes will not always be 
reflected in our identification reports due to lag times in software releases of the 
quarterly updates of Dynamap's 5-digit ZIP code files. Moreover, discrepancies among 
U.S. Postal Service files can occur, and ZIP codes and Census areas are managed by 
different agencies and are based on different methodologieslgeographies, which can 
lead to boundary layering difficulties. Thus, while no known source can provide results 
that are always 100% accurate, we feel that our ZIP code identification process is the 
best available option for identifying franchises and their associated ZIP codes. 

Please note that, as with our ZIP+4 reporting, the accuracy of the results will depend in 
large measure on correctly identifying the franchise areas at the outset. 



EXHIBIT C 



June 11,2002 

Gary R. Matz, Esq. 
Assistant General Counsel 
Time Warner Cable 
290 Harbor Drive 
Stamford, CT 06904-221 0 

Gary: 

This letter should serve to confirm that SkyTRENDS does not, under any 
circumstances, break out its direct-to-home (DTH) subscriber counts by provider. 
DTH counts are always provided as an aggregate total of Dish Network, DirecTV 
and C-Band subscribers by franchise area. 

I f  you have any questions or concerns, please don’t hesitate to call. 

Sincerely, 

M u g  Larson 
SkyTRENDS 
(303) 271 -9960 
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