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SUMMARY 

LDMI i s  an Integrated Communications Provider, i.e., iI offers consumers 

solutions to all of their voice and data telecommunications nccds without regard to 

hisloric i.cgulatory-created labels. I t  supports AT&T’s petition and urges the 

Coniniission lo in i t i t i le  ii r~ i lc i i i r~ l i ing proceeding for the purpose of establishing 

appi’opiia~e r t ~ l c s  to eiisi ire [ ha t  iiicutiibenr local exchange carrier special access rates are 

j u s t  and reasonable and are not unreasonably discriminatory. Thc unintended 

consequcnccs of the Commission’s 1999 deregulation of ILEC special acccss rales 

combined with Coiniiiissioii rules which makc loop/transport combinations (commonly 

kiio\$ti as Enhanced Elctcndetl Loops or EELs) ;is  inb bundled network cIcnlcnLs priccd at 

TELRIC rates tiiiavailahlc to many competing providers have enabled Lhc TLECs to create 

a price squeeze. This price squeeze is causcd by the interplay o f  1 )  favorable pricing o f  

loop/transport to preferred customers; 2) limitations on EELs which render [hem 

unavailable lo  many ICPs; and 3 )  unregulated special access pricins which yields 

“creainy i.etiinis” soinctinics in  ckccss o f  f i f ty percent to 1I.ECs. 

’The predictions which underlied the Commission’s 1999 decision to deregulate 

special access pricing have not been borne out. The Commission has an obligation to 

revisit that decision in  light of current circuinstances and to adjust its ru les  for rcgulalion 

01 ILL(’ spccial access as needed io ensure lawi‘ul rates. Pending completion or the 

rulemaking process, LDMl urges the Coniniissioii to takc interim action to stop tllc I-apid 

MI tlt1coiiii-ollc.d cscaiatiori 01‘ ILEC special access prices. While there niay be other 

intei-im steps which could be taken, LDMI agrccs that an interim prescription based on an 

I I .25 percent rate o f re lun i  has merit and should be considered for adoption. 
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COMMEN‘I‘S OF LDNll TELECOMMUNICATIONS. INC. 

LDMI Teleconiinunicatioiis, Inc. (“LDMI”), by its attorneys, hereby submits ils 

comments in support of the above-captioned petition filed October 15, 2002 by AT&T 

Coi-p. (“.4T&T).l and states as foIlo\bs: 

INTRODUCTION 

LDMl is ii coiiipclilive provider o f  tcIccoinnit~nications serviccs headquartered al 

Hanitramck, Michigan. Although established initially i n  the early 1990s as a provider oC 

interexchange services, LDMI has evolved into a fu l l  scrvice telecoinmtinications 

Iii.ovidcr offcriiis customers competitive local cxchange voice and data serviccs as well as 

long distance scrvices. Indeed, L D M I  is an lntcgraled Communications Provider (ICP). 

That is. it orrers to c o n s t ~ ~ i i e ~ ~ s  o f  all sizes ~ busincss and residential ~ solutions to their 

’ By Public Notice issued October 29, 2002, the Commission invited comments on 
41’&T’s petition. See Public Notice ~ Wireline Competition Bureau Seeks Comment on 
.AT&T’s Petition for Rulcnialtinq to Refonii Requlation of Incumbent Local Exclianqe 
Cai-1-icr Rates foi- Interstate Spccial Access Services, DA 02-291 3 .  



telecoinm~inicaiions reqiirenients without regard to the market scgmentation definitions 

such as local excliangc, intraLATA, interLATA, exchange access, voice, data, intrastate 

a n d  interstate ~~ which havc their genesis in an earlier era and which are based on 

rcgiilaIoi~-crealed scrvicc boundaries which [lie 1996 Tclcco~nnitinicalions Act was 

enacted to eliniinale. 

Like i>ii-tually all ICPs, i i ic luding h o s c  still branded \vil l i  [hc labels “CLECs” or 

“IXCs”, LDMT is dependenl on access to essential facilities and services providcd by 

incurnbcnt local cschange carriers (ILECs), including the largest of the ILECs ’- the Bell 

Opcrating Companies (BOCs). Will1 the largest portion of its customer base located in  

Michigan, its headquarters slatc, LDMI is especially dependent on SBC Corporation’s 

Ameritecln Michigan affilialc for such services and facilities. 

LDMI aiid other compelitive lCPs do not enjoy the benefit of owning tibiqtiiloLis 

networks extcnding to each custoriier’s premises built over many decades with inonopoly 

riiicpayer-runded dol1ai.s. For that rcason, LDMI, like other competilive pi.ovidcrs, mils1 

titilizc stich connections of tlie inciin~bent companies. Under the current regulatory 

environnnent established by  the Cornmission, when those connections and transport 

facilities are used to provide what are perceived to be “local” service, they are called 

Enhanced Extended Links, are provided as Unbtmdled Network Elements subject to 

Scclion 251 (c)(3) o r  thc Comniunications Act of 1934, as amended,’ and are priced based 

on the Total Element Loiig Run  Incremental Cost (TELRIC) methodology promtilgated 

by [fie Coriirriissioii arid implemented by tlie state commissions (including the Michigari 

Public Scrvice Commission). When those same facilities are used for the origination or 

47 U.S.C. 3 25  I (c )  ( 3 )  

2 



terniinalion of services labclcd as long distance service, they are called “Special Access” 

and are priced iii accordance with rules and policies established by the Commission for 

acccss scrvices 

Notwithstanding the facts that the facilities are physically and operationally 

Identical and Lhat the historic ilisliric1ioii between “local” and “long distance” 

tclcconimtinicatioiis is rapidly eroding, the regulatory construct currently applicable to 

Lhcsc facilities C ~ L I S C S  dramatic pr ice differences depending on whether they are provided 

as Unbundled Network Elements or as Spccial Access. As a provider of competitive 

local cxchanyc and Intel-excliange services, LDMI is disappointed tha t  the C’ominission 

has chosen to rcstricl the availabilily of EELS at TELRIC-based prices and tirges the 

Conimission to revisit that issue at the earliesr opportunity. These comments, however, 

are direcled a1 the specific special access pricing issues raised in AT&T’s petition for 

~~tileiiialting ~ a petition w3hich LDMI enthusiastically supports. 

1. The Unintended Corisequences of Deregulated Special Access Rates Combined 
With Limitations on the Availability 0 1  Loop and Transport Combinations at 
T E L R I C  Prices Has  Created a Price Squeeze Which Has Undermined 
Development of Competine. Networks 

Uiiclcrlyi~ig AT&T’s petition 6 1 -  ~riileiuaking is one simple premise based t~pon 

irieliitable factual evidence: the Commission’s 1999 decision to “deregulate” incumbent 

local exchange carrier spccial access services based upon anticipated competition in lhe 

pIovision of those services has not produced the anticipated results. 

Flexibility Ordel-,j the Commission granted the wish oE the major ILECs, including the 

Bell Operating Compaiiics in general and Ameritech in particular, to be relieved of price 

In its 

’ Access Charqe Reform. et (11, 14 FCC Rcd 14,421 ( 1  909), u r d  sub noiii. WorldCom, 
Inc. et a1 v .  FCC, 238 F. 3d 449 (D.C. Cir. 2001). 
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cap  rcgul:ition o f  their special acccss rates based not upon any demonstration that they 

\\ere subject to actual compelition and no longer possessed market power in  those 

services, but rather based on a “proxy” for erosion of inarket power, ;.e., that other 

providers had collocated in those companies’ central offices anywhere within a 

Mctropolitan Statistical AI-ea (MSA). In  the Priciiix Flcxibility Order, the Commission 

iiiiidc. tlic pi-cclicri\c judgiiierit I h i i t  sticli collociltioii wotild act lo mhin thc priccs for 

special access services and that market forces would be sufficient to protect consuincrs 

and ensure rates that are just and reasonable. 

Unforlunatcly, as AT&T’s petition and supporting documentation deinoiistrates 

and as LDMl has learned all too well, however reasonable the Commission’s predictive 

judgmenl may have been in 1999, hose  predictions have not been borne out by actual 

experience i n  the marketplace. What has occurred since 1999 with respect to special 

access pricing is well-documented and uncontradicted. Special access rates h a w  spiraled 

upward Lo cxorbikint levels. 

.As noted by AT&?. [lie Bell Operating Conipanies’ rates of return on special 

access services, based on ARMIS data on lile with the Commission, are outragcous. 

None are more outrageous than the return levels of SBC Corporation ~~ parent of  

Amcritech Michigan, which is LDMI’s primary vendor of special access scrvices. 

According lo that data, in  2001, SBC earned a relum on special access of nearly fifty-five 

percent! Such outlandish returns are undersrandablc when one considers the r a t a  which 4 

ai~c charged by Ainerilech Michigan Tor special access. In  November 2001, L,DMl’S 

Scnior Director oCRegulatory Arfairs, Jeny W. Finefrock, submitted testimony on behalf 

‘ AT&T Petition a l  8 
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of thc Conipetilive Local Exchange Carriers Association of‘ Michigan and several of its 

incmbcr coinpanies in a formal complaint proceeding before the Michigan Public Service 

Coniniission.s In his testimony, Mr. Finefrock described Ameritech Michigan’s pricing 

bchavior and providcd graphic and compelling examples o f  how cxccssive are those 

Ir3tcs. For exaniplc, Mr .  Finerrock indicated that Ameritech Michigan’s standard rate for 

an eighteen mile DS-I facility provided pursuanl lo  its special access tarifr on file with 

d i e  Coniiiiission is $l , l29.16 per month, wi th  an installation charge of $ I  ,493. If a 

customer elects to obtain that facility subject to a fivc ycar service commitment (thcreby 

foregoiiig any opportunity either to construct its own facilities or to consider other 

supplicl-s (or 3 f ive year pei.iod willioul incurring bui~densonie termination charges), the 

iiioiithly charge uould bc $502.80 wi th  a n  iiislallalion chargc of $50.00. Incredibly, the 

iclcntical facility is made available to certain end users and Internet Service Providers in 

Michigaii at a rate of $195 per month with no installation charge. Other examples of 

csccssivc ILEC special access prices both within a n d  outside Michigan abound. 

Wheii a company ivhich enjoys a de /iic./o monopoly iii thc provision of a n  

essential service is perinilted by a Conimission regulatory policy based upon predictive 

judgments and proxies for actual competition to chargc potential competitors and captivc 

custoincrs nearly six linies what it charges selected customers (not considercd to be 

CLECs or IXCs) for the identical facility or service, albeit i t  with a different nanie, and 

those customers have no alkmative soLirce for oblaining sticl i  facilities or services, i t  is 

’ Case No. U-13193 In the matter of the complaint of the Competitive Local Exchanye 
Carriers Association of Michigan. CMC Telecom, Inc., Long Distance of Michigan, Inc., 
McLeod USA Telecommunications, Inc.. MichTel, Inc.. and the Association of 
Conimtinications Enterprises aqainsi Anieritech Michigan for anticompetitive acts and 
~ iicls .. violalinq the M icliiqan Telccoinmunications Act. 
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no wonder that tlie company is able to ciijoy a rate ofreturn in excess of fifty percent. As 

AT&T’s petition notes, ILEC special access pricing under the Commission’s 

Flexibility Order epitoniiLes thc very sorts of “creamy returns” which the U.S. Court of 

Appeals for the District of Columbia Circuit has found so inappropriate.“ 

The fact that the market forccs anticipated by tlie Conimissioii ill IO90 to 

somelio\\ discipline special access pricing liave not had that effect is well-documcnted 

and is beyond serious qucstioii. However, the importance of revisiting (he need to 

appropriately regulate special pricing and to impose a regulatory regime which will 

ensure rates which arc just and rcasonable and which are not unreasonably discriminatory 

IS aboul far more than just prcventins monopolists’ ability to enjoy “ci-eaniy returns.’’ It 

is also about promoting competition and achieving the public interest objectives 

tinderlying the TclcconiniLinications Act of 1996 as wcll as the Commission’s own often- 

stated goals. 

As noted above and as has been explained by AT&T, special access services are 

physically and operationally identical to EELs with thc difference being EELs are, 

pursuant to Commission rule, to be used for “local” competition, whereas special access 

is to be used for origination and termination of “interexchange” trallic. There no longer 

is such a “bright line” between local and interexchange markets ~ except perhaps in 

Conimission regulatory requirements. In the real world, customers demand solutions to 

all of their telecommtiiiications needs, and carriers seek to fulfill those needs. These 

C U S ~ O I I I ~ I ~  demands and expectations liave led to the emergence of the ICP concept of 

scrvice provider. Whcn LDMI wishes to acquire “last mile” facilities from Alnetitech 

“Fanners Union Credit Exchanw. Inc. v .  FERC, 734 F.2d 1486, 1502-1503 (D.C. Cir. 
1984). 
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Michigan so tha t  it can scrvc a customer beginning at the customer’s premises, i t  does not 

do so for the specific purpose of being the customer’s long distance carrier or thc 

customer’s local exchange service provider. Il does so for the purpose of‘ being the 

customer’s scrvicc provider, without rcgard to distance. 

Witlioiii its own conncclions to each and every customer premises, I ~ D M I .  like al l  

other non-ILEC telecointiittnications scrvicc providers, is necessarily reliant on access to 

tlic ILEC”s c~nncctioii to that customer in  order to serve tlie customer. Notwitlistanding 

any predictions, speculations, or expectations that the Commission might have harbored 

in 1999, the simple and undeniable fact is that now and for thc foreseeable future, LDMl 

and similarly-situa~ed ICPs liavc no other sotii’ce for those “last mile” connections to their 

customers. That is true irrespective of whcthcr the cuslomer will use LDMI’s servicc for 

long distance calling, for local cxchange calling, lor voice or for data, or, as is the 

situation for many of its customers, for all of its telecoinmunications needs without 

rcg;trd lo scrvicc labels. Nothing in  the 1996 Act or its legislative history indicates that 

Congress’ intent in requiring the ILECs to open their networks and to allow competitors 

I O  LISC those networks 011 an unbundled element basis to compete with those companies 

w a s  to be limited to seivices that the Commission considers to fall on the “local” side of 

tlie local!long distance “briglil line” ~ a line which no longer exists in  the real world. 

The distortion of the 1996 Act described in the preceding paragraph is amplified 

by the fact that the special access rates wliicli LDMl and other ICPs are rcqtiired to pay 

tot- r~iosc “last nii~e” coiinectioiis are essentially deregulated, unrestrained by market 

forces, and arc yielding returns of more than brty percent in some cases for those 

companies who are allowcd to charge those prices, 
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In  the nearly sevcii ycars since enactment of the 1996 Act, niucli has been written 

and said about the impot-uncc of facililies-bascd competition. LDMI concurs that in  the 

lony run, competition to servc customers over alternative networks will produce Ihc 

tmporlant public interest benefits of lower prices, increased choice and improved service 

qtialily. Howevcr, in deierrniniing wlicn unbundled netwo1.k clcnnenls should be availablc 

froinn ILECs and how spccial access should bc priced, the Commission should realize that 

Facilities-based competition does not occur simply by passing legislalion and 

aiinoiincennenis that government regulators favor i t .  I t  takes time and capital to construct 

competiny networks. Investors need incentives to commit the resources to build those 

nctworlts. As noted in  AT&T’s petition as well as i n  Mr. Finefrock’s Novcmbcr 2001 

testimony in thc Michigan PSC proceeding, today those incentives do not exist. To the 

contrary, the current “pricc sqttcere” sanctioned by the Commission has crealed 

cnormous disincentives to invcst in competing networks. 

Under (he current regulatory environment, the BOCs, including, for example, 

Atnerilech Michigan, and other ILECs, have the ability to demand unregulated high iates 

Tor those “last innilc” spccial access facilities whilc, at the same timc, offering physically 

and operationally identical services and lacilities to “ordinary” customers (i.e.,  anyone 

other than a customer deemed to be an “IXC” purchasing the service for long distance 

access) a t  far more favorable prices. Ameritech Michigan and others have exploited this 

opportunity by ofl‘ering favorablc pricing to those “ordinary” customers willing to 

coininit to long-term agreements. Once a customer is effectively “locked in”  to the 

iiicumbcnt’s “last mile” Facility for live years or more, there is no opportuniiy for otlner 

vendors to coinpetc for those curtomcrs’ business. With the customers erfeciively 
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precluded rrom moving their traffic, there is no economic justification for olher vendors, 

including Ic‘Ps, to invest in coristructing conipeting nelworlts. The inevitable 

consequence 01 this price squeeze created by the interplay of 1) favorable pricing [or 

prefcrrcd customers, 2) limitations on EELS which render them unavailable for niost 

ICPs, and 3) unregiilated special access rates yielding “creamy returns,” has impeded thc 

development of the facilities-based teleco~nniunicatio~ls service compctition (without 

rcgard to scrvicc calcgory 01- distance) which the I996 Act was intended to foster 

Ide;tlly, all three ractors enumerated above which have created the price sqticcze 

and discouraged investinent in alternative networks would be addressed in a simultancous 

nianner. LDMI recognizes that such siniultaneous treatment of multiple facets o f  the 

same problem may not be feasible. Accordingly, LDMI respectfully urges the 

Coniniissioii to at leas[ start the process by addressing one of those facets: the 

cxccssively high special rates being charged by Anieritech Michigan and othcr ILECs in 

thc wake of the Commission’s Pricing Flexibility Order, and the unintended 

consequences of that order, 

11. The Commission Has the Authority and the Statutory Responsibility to Revisit 
the Appropriate Regulation of Special Access Rates Based on Current 
Circumstances and To Establish Interim Rates Pending Completion of that 
Review 

AT&T’s petition requests that the Commission commence a ruletnaking 

proceeding for the’ purpose of reforming and tightening the rcgulation of price cap 

IL.ECs’ special access services. As described above, the current system of allowing 

pricinz flexibilily bascd on proxies for competition which have proven unreliable has led 

to rapidly escalating prices for what remain monopoly services, and have had the 

perverse cffcct of actually impeding development of facilities-based competition. There 

9 



is a demonstrable need to revisit the Pricing Flexibility Order and the rules promulgated 

therein rcgarding special acccss pricing. 

Those entilies who inost bcnefit lrom those rules, ; . e . ,  the price cap ILECs, can be 

espccled to oppose AT&T’s petition by characterizing i t  as an untimely pclition for 

irecoilsideration of the Pricinq Flexibility Order. I t  is nothing o f  the sor t  Rather, the 

Coinmission is being asked to deteniiine what is the most appropriate means for 

rcgulatiny special access pricing to ensure lawful rates based on current circumstances ~ 

not based on circumslances that the Commission in 1999 thought might occur in thc 

future. Adjusting rules and policies based on current conditions is neither improper nor 

unusual and is indeed a essential aspect of the administrative process. As Judge Harold 

Leventhal of the U.S.  Courl of Appeals for the District o f  Columbia Circuit stated long 

ago in il different, but analogous, context, “a month of experience will be worth a year of 

lieari ngs.” 

Significantly, the rules adopted in the Pricing Flexibility Order were adopted 

without the benefit o f  any hearings. More importantly, the telecommunications industry 

and the Coinmission have had inany months of experience (more than three years’ worth 

of- euperience) since those rules w e i ~  proniulgatcd i i i  1999. Moreoimr, the Aniericaii 

Airlines court expressly recognized that regulatory agencies have an obligation to make 

re-examinations and adjustments to their rules and policies in the light of experieiice.’ 

The cxpcriciice gained in  the area of special access since 1999 includes substantial rate 

iricrcnses, poor service, “creamy i.etums” as high as fifty percerit or greater, and captive 

American Airlines. Inc. v.  CAB, 359 F.2d 624 at 633 (D.C. Cir. 1966). 
’ I d ,  ci f i / /g 10 National Broadcasting Co. v .  U.S. 3 19 U.S. 190 (1  943) and United States 
v .  Storer Broadcasling Co.,  351 U.S. 192 (1956). 



customers \vho have no competitivc alternatives to those services. Consideration of rules 

and policies t h a t  are appropriate for special access pricing based on tliai experience is 

long ovcrdue. L D M l  c o n c m  with ATKtT that a rulemaking proceeding looking toward 

the establishnient of pricing rules for special access which will cnsure lawful rates should 

hc II nder taken i m inedi a tel y. 

Altllou$ LDMl urges the Commission Lo bcgin the rulemaking process 

~otrliwitli, iL rccogiiiaes that l l ic rulemakiiig process talces time. A notice of  proposed 

rulemaking must be issued, comments and reply comments tiled, and the Coniinission 

staff must revicw and analy7,e the extensive record likely to be conipiled iri thal 

pi.oceeding, rules must bc crafted, and a report and order writlen lo be considcred by the 

Coniniission. 1L is unlikely that this process could be complcted i n  less than a year ~ 

perhaps longcr. For that reason, LDMl shares AT&T’s concerii that immediate interim 

action to stop the rapid escalation of special access prices must also be taken. While 

there [nay bc other possible interim solutions, an interim prescription bascd on an 1 1.25 

percent rate of  rcttirn has inerit and should be considered to adoption.‘ 

” lhe Commission’s authority to mandate interim rate level ceilings has been long 
acltnowledged and well-documented. &, e.g. ,  Lincoln Tel & Tel. Co. v .  FCC, 659 F.2d 
1092 (D.C. Cir. 1981). 



CONCLUSION 

For the reasons stated in these comnients, LDMT supports AT&T’s petition for 

ru l cmak ing  and respeclfully asks that the Commission coiiiiiieiicc a rulemaking 

proceeding to re-examine Ihc appropriate nieans for ensuring just and reasonablc special 

access ratcs, and thal i L  implemenl a n  interim prescription based on a 11.25% rate o f  

return for spccial access. 

Respectfully submitted, 

LDMI TELECOMMUNICATIONS, INC. 

GREENBERG TRAURIC, LLP 
800 Connecticut Avenue, NW 
Washington, DC 20006 
(202) 33 1-3 100 
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