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SUMMARY

Nextel Communications. Inc. ("Nextel”) applauds the Commission’s initiation of this
rulemaking proceeding to reevaluate and clarify the implementing rules for the Telephone
Consumer Protection Act of 1991 (“TCPA*). Nextel supportsclear rules under the TCPA
because, if we have learned anything in the last decade since the law’s enactment, it is that in the
absence of clear rules, lawyers rush in. Indeed, the TCPA, and the ambiguity surrounding its
reach and scope, have spawned an entire class action litigation industry focused on reaching
"deep pockets* rather than restraining bad actors or protecting consumers. The Commission’s
work in this docket takes place in the midst of this litigation explosion, and the Commission
should be mindful of this context as it pens the rules.

In particular, the uncertainty surrounding certain aspects of the rules governing
unsolicited facsimile advertisements has provided fertile ground for litigation, and the
Commission should take immediate steps to clarify the applicable legal framework that will
apply in pending and future lawsuits under the TCPA. Nextel asks the Commission to preserve
the established business relationship rule, which makes clear that a fax advertisement to an
existing customer is not unsolicited unless the customer advises the company that he or she does
not wish to receive such communications in the future. Moreover, the Commission should make
clear that, in any enforcement proceeding or private action, the burden is on the plaintiff to show
that a fax was unsolicited. Further, the Commission should clarify that the TCPA only applies to
unsolicited advertisements sent to fax niuchines, and not to personal computers, fax servers or
other devices that are excluded from the statutory definition of a receiving fax machine. These
devices fall outside Congress’ definition of a “teleplione facsimile machine” because they are

incapable of either transcribing text and images from paper into an electronic signal, or



transcribing information contained in an electronic signal onto paper. Because the recipient has
the choice to open, read, save, or delete such a fax transmission from his or her computer without
ever printing or reducing it to paper, these devices also do not impose on consumers the costs
that justified the TCPA’s prohibition against unsolicited fax advertising under the First
Amendment in the first place. Finally, notwithstanding the attempts of class action lawyers to
extend Section 217 of the Telecommunications Act of 1996 to the TCPA, the Commission
should confirm that carriers are not strictly liable for the acts of independent contractors under
the TCPA and that common law agency principles dictate whether a person is liable under the
TCPA.

Nextel, like many other businesses, uses a variety of marketing tools to attract new
customers and to communicate with existing customers. Nextel’s ability to communicate
information about its products and services is essential for long term company growth in the
highly competitive telecommunications industry; and these communications are protected by the
First Amendment. The Commission’s rules must preserve the ability of businesses to
communicate freely with customers within an established business relationship. Thus, for
example, general registration on a national or state-level do-not-call list should not vitiate the
customer’s more specific established business relationship with a company.

In regard to . .or:.arkefing tools, N e tel urges the Commission to avoid unnecessary
and costly burdens on legitimate marketing activities in today’s precarious economy. For
example, the Commission should prohibit companies from deliberately falsifying or blocking
transmissions of accurate caller ID information, but also should recognize that certain cost-

effective telemarketing technologies lack the capability to transmit caller ID information that



would be meaningful to consumers. Consequently, the Commission should not require the use of
telecommunications equipment that supports the transmission of caller 1D information.

If the Commission establishes a national do-not-call system under the TCPA, it should
ensure that this system does not simply add another cumbersome and confusing layer to the
patchwork of existing and future do-not-call systems established by the states and the Federal
Trade Commission (“FTC™). In addition to reconciling the FTC and state frameworks with the
Commission’s do-not call system — includingpreempting state requirements where necessary,
as required by Congress — the Commission should ensure the accuracy and efficiency of the
system through such actions, for example, as a requirement for annual renewal of subscribers’
do-not-call registrations in order to take account of subscriber phone number changes.

Commission adoption of a national do-not-call system may render unnecessary any
detailed requirements for the maintenance of company-specific do-not-call systems. Regardless
of whether the Commission adopts a national do-not-call system, however, it should not add
burdensome new requirements to its company-specific do-not-call rules — such as the
establishment of web sites or toll-free numbers for registering do-not-call requests or the
provision of notification to consumers confirming such registration —which would do little or
nothing to prevent continued abuses by unscrupulous telemarketers, but would inflict undue
burdens and costs on responsible telemarketers. Furthennore, the Commission should adopt a
safe-harbor provision for telemarketers who make good-faith efforts to comply with the do-not-
call system and other TCPA rules.

Next, the Cornmission should consider the unique characteristics of mobile telephone
service in its reevaluation of the TCPA framework. The Commission should confirm that

wireless telephone numbers are not “residential numbers” for purposes of enforcing its rules
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governing live telephone solicitation calls. The TCPA reflects unique Congressional concerns
with protecting the privacy of telephone subscribers in their homes — cencerns that are not
implicated by the overwhelming majority of calls to wireless subscribers. In addition, the
Commission should adopt rules to ensure that wireless customers are not subjected to and forced
to pay for autodialed and prerecorded calls in a number portability regime. Specifically, the
Commission should adopt a program that would enable telemarketers to access the information
necessary to purge numbers used by wireless customers from their calling databases, regardless
of whether those numbers are in NXX codes assigned to wireless providers. The costs of such a

program should be bome
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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of

CG Docket No. 02-278
CC Docket No. 92-90

Rules and Regulations Implementing the
Telephone Consumer Protection Act of 1991

To: The Commission

COMMENTS OF NEXTEL COMMUNICATIONS, INC.

Nextel Communications. Inc. (“Nextel”), by its attorneys, hereby submits these
comments in response to the Federal Communications Commission’s (“FCC’s”) Notice of
Proposed Rulemaking seeking comment on whether the FCC should revise its rules that
implement the Telephone Consumer Protection Act of 1991 (“TCPA”).” Nextel applauds the
Commission‘s efforts to reevaluate the TCPA implementing rules to provide clarity and
consistency in light of the intervening changes in technology and business arrangements and the
recent regulatory activities of other federal and state authorities. Nextel urges the Commission to
ensure that legitimate telemarketing activities are protected from unnecessary and costly new
requirements, which would impose economic hardships, even on financially healthy companies
like Nextel. The Commission should craft these rules with the goal to prevent undue burdens on

legitimate marketing efforts and commercial freedoms of speech.

" In the Matter of Rules and Regulations Implementing the Telephone Consumer Protection Act
of 1991, Netice of Proposed Rulemaking, FCC 02-250, CG Dkt. No. 02-278, CC Dkt. No. 92-90
(rel. Sept. 18,2002) (“Netice ” or “NPRM”);Pub. L. No. 102-243, 105 Stat. 2394 (1991),
codified ai 47 U.S.C. § 227.



BACKGROUND

Nextel operates a nationwide digital mobile network that provides more than 10 million
customers with an array of fully-integrated, all-digital wireless communications services,
including digital mobile telephone service, two-way radio service, and mobile messaging.

Nextel also offers its customers a bundle of wireless Internet access and related Web services
including advanced Java-enabled business applications. Using Nextel’s Internet-enabled
handsets, its customers can search the Internet, access wireless websites, send and receive email.
and access office email accounts, events and calendar lists.

Nextel‘s responsible use of telemarketing has played an important role in the growth of
the company and in Nextel’s efforts to maintain its relationships with customers. Nextel
representatives call customers to notify them when their subscriber agreements are about to
expire, alert them to the availability of new services and upgrade options, and inquire about and
resolve any technical or other problems they may be experiencing with their service.
Unnecessary restrictions on these activities could severely impair the quality, pricing and variety
of services available to Nextel’s current and prospective customers.

Nextel has complied diligently with the Commission’s company-specific do-not-call
requirements. Although only a small fraction of the outbound telemarketing calls made by or on
behalf of Nextel result in do-not-call requests, Nextel’s do-not-call database currently contains
approximately 440,000 records, and Nextel has incurred considerable expense to ensure that
these requests are honored.

Telemarketing promises to play an important role in Nextel’s future, as it has the
potential to become one ofthe company’s most cost-effective means of expanding its service to

new subscribers. Indeed, telemarketing offers prospective wireless customers certain advantages



that cannot be duplicated efficiently through other marketing channels or media. Most

importantly. telemarketing allows sales representatives to tailor Nextel’s diverse service and

equipment offerings to the needs of individual customers, answer customers’ questions before

they commit to a purchase, and resolve all the details of a transaction with a single call.
DISCUSSION

I A National “Do-Not-Call” Database Should Only Be Adopted With Certain
Conditions.

The Commission seeks comment on whether it should establish a national “do-not-call’’
database that would contain the telephone numbers of residential subscribers who object to
receiving “telephone solicitations.” as defined by the TCPA.* In considering any such database,
the Commission must ensure that it does not simply add another cumbersome, confusing and
costly layer to the multiple existing and future do-not-call systems from the states and the
Federal Trade Commission (“FTC™). Any national do-not-call system the Commission adopts
must avoid imposing undue burdens on legitimate marketing efforts and commercial freedoms of
speech by (1) eliminating the burdens on consumers and telemarketers that result from disparate
federal and state do-not-call systems, particularly state do-not-call laws which are preempted
with respect to interstate calling; (2) keeping the national database current by requiring annual
renewal of subscribers‘ do-not-call registrations; (3) abolishing costly requirements for the
maintenance of company-specific do-not call lists; and (4) providing a “safe harbor” for

telemarketers that make diligent efforts to comply with the law.

* See 47 U.S.C. § 227(a)(3); NPRM at ¥ 39-42



A. The Commission Must Preempt State Do-Not-Call Laws.

Congress required that any federal do-not-call registry should supersede state do-not-call
lists and related procedural requirements. Specifically, the House Report accompanying the
TCPA states that “the House Committee [] believes that because state laws will be preempted,
the Federal statute must be sufficiently comprehensive and detailed [to] ensure States’ interests
are advanced and protected.”3 The TCPA’s Senate sponsor, Senator Hollings. likewise stated
that “[pJursuant to the general preemptive effect of the Communications Act of 1934, {s]tate
regulation of interstate communications, including interstate communications initiated for
telemarketing purposes, is preempted.™ Congress’ determination that any federal do-not-call
regime must govern interstate telephone solicitations exclusively is consistent with the general
preemptive effect of the Communications Act of 1934 over state regulation of interstate wire
communications.’

In addition, both the language of the statute and the legislative history indicate that
Congress also intended the national do-not-call database to be incorporated into any state do-not-
call laws applicable to intrastate telephone solicitations. Specifically, Section 227(e)(2) states
that “if. . . the Commission requires the establishment of a single national database of telephone
numbers of subscribers who object to receiving telephone solicitations, a [s]tate or local authority

may not, in its regulation of telephone solicitations, require the use of any database, list, or listing

* House Report, H.R. REP. No. 102-317, at 20 (“House Report™).
* 137 ConG. REC. S18781 (Nov. 27, 1991).
47 U.S.C. § 152(a).



system that does not include the part of such single national database that relates to such

et

[s]tate.”™ The House Report explained the intent of this section as follows:

[1]f the FCC requires establishment of the [national do-not-call]

database permitted in subsection ¢(3), State or local authorities'

regulation of telephone solicitations st be bused upon the

requirements imposed by the FCC. State and local authorities may

enforce compliance with the database, or functionally equivalent

system, or a segment thereof.'
Accordingly, Congress intended to preserve the state's authority to regulate intrastate telephone
solicitations but only on the condition that the states incorporate into any do-not-call laws they
might choose to adopt the segments of the national database applicable to intrastate calls within
their respective territories.

Further, as a policy matter, the proliferation of different state and federal do-not-call
requirements increases costs and confusion for consumers and companies alike. Consumers
have to learn about and comply with the registration requirements and costs for different do-not-
call systems, and undoubtedly many consumers will be confused about the coverage of these
various systems. For companies struggling to develop marketing solutions in today's
challenging economy, the potential of fifty different sets of do-not-call requirements would
negate any efficiencies gained from centralized operations. Consequently, for both legal and
policy reasons, any Commission effort to establish a national do-not-call system should have as

its primary objective the elimination of concurrent obligations for consumers and companies to

deal with a patchwork ofdifferent state and federal do-not-call rules. Both public policy and the

47 U.S.C. § 227(c)(2).

" House Report, H.R. Rer. No. 102-31 7, at 25 (emphasis added).



statute’sexpress terms mandate preemption of state do-not-call systems if the Commission
adopts a national do-not-call system.

B. The Commission Should Require Annual Renewal of Do-Not-Call
Registrations.

Section 227(c)(3)(I) of the TCPA states that national do-not-call regulations shall
“specify the frequency with which such database will be updated . ...”* Given that telephone
numbers change for at least sixteen to twenty percent of the population every year,” almost all of
the names and numbers listed in the proposed national do-not-call registry would roll over to
new subscribers in a five-year period. The Commission therefore should adopt a system that
would purge names and numbers from any national do-not-call list if they have been on the list
longer than twelve months from the date of a consumer’s initial registration, or from any
subsequent renewal. Annual renewal of national do-not-call requests should not prove unduly
burdensome for consumers in light of the automated registry systems that apparently are

available.”

5 See 47 U.S.C.§ 227(c)(3)(1): NPRM at 4 43,

See Comments of The Direct Marketing Association and The U.S. Chamber of Commerce in
FTC’s Telemarketing Sales Rule Rulemaking Proceeding (FTC File No. R411001), at 12 (April
2002), available at http://ww. ftc.gov/os/comments/dncpapercommenrs/04/dma(pstfvisited
Nov. 12,2002); Rules and Regulations Implementing the Telephone Consumer Protection Act of
1991, Report and Order,7 FCC Red 875299 11-17 (1992) (“TCPA Report and Order”) (citing
Comments of AT&T in the FCC’s Telemarketing Rulemaking Proceeding, CC Dkt. No. 92-90
(1992)).

10 See Caroline E. Mayer, £TC Anti-Telemarketer List Would Fuce Heavy Demand, Washington
Post, March 19, 2002, available a: http://mw._washingtonpost.com/wp-dyn/articles/A47200-
2002Mar| 8.html (last visited at Dec. 9, 2002) (“To collect names, the agency is not planning 10
rely, as most states have, on operators or the Internet. Consumers who want to sign up would
have to call in from the phone number they want listed on the do-not-call registry. The number
would be automatically ‘captured’ in the database, and the consumer would have to verify it by
entering the number again. ‘That’sall we need,* [J. Howard Beales I,


http://www.ftc.gov/os/comments/dncpapercommenrs/O4/dma.pdf
http://www.washingtonpost.com/wp-dyn/articIes/A47200

The Commission also should bear in mind the potential for abuse of the national registry
system, and adopt reasonable authentication procedures to ensure that only line subscribers of
record will be able to place their numbers on the proposed national do-not-call list. Finally, the
Commission should allow telemarketers who obtain actual knowledge that a number included in
the national registry has been reassigned to remove that number from their suppression lists.
These safeguards are essential for the Commission to ensure that the national registry accurately
reflects consumers’ preferences and does not unnecessarily burden legitimate commercial
speech.

C. The Commission Should Not Impose Burdensome Company-Specific “Do-
Not-Call” Rules.

The Commission’s adoption of a national do-not-call system may render unnecessary any
detailed company-specific do-not-call requirements. Regardless of whether the Commission
adopts a national system, however, it should not add unnecessary new requirements to its
company-specific do-not-call rules, and thereby impose burdensome costs on companies coping
with difficult economic conditions.” The Commission raises the possibility of requiring
telemarketers to provide a toll-free telephone number and/or to establish a web site that
consumers could use to place their name and number on a company-specific do-not-call list."?
The Commission also asks whether companies should be required to “respond affirmatively to
such requests or otherwise provide some means of confirmation so that consumers may verify
that their requests have been processed.”” Nextel urges the Commission to refrain from

adopting these additional requirements, ::ccause they would do little or nothing to prevent abuses

"' NPRM at ¥ 4
“1d
13

Id at9 4



by unscrupulous telemarketers, but would unduly burden legitimate businesses that faithfully
honor consumer do-not-call requests.

Requiring telemarketers to establish a toll-free number or web site to register do-not-call
requests is unnecessary in light of the relative ease with which consumers can assert their rights
under the existing company-specific do-not-call rules. Under the current rules, a consumer who
does not wish to be called by a particular telemarketer need only say so during the course of the
telemarketing call. Nextel and the vast majority of other legitimate companies engaged in
outbound telemarketing document all such requests at the time they are made and take
appropriate steps to ensure that they are honored. The Commission notes that some
telemarketers may “hang up before consumers can assert their do-not-call rights” and fail to
honor consumers’ do-not-call requests.'* While this may be true in isolated cases, requiring a
web site or toll free number to register do-not-call requests would do little, if anything, to prevent
continued abuses by such telemarketers. Telemarketers who fail to accept or honor consumers’
do-not-call requests during a telemarketing call are no more likely to accept or honor such
requests if they are made via the Internet or a toll-free telephone number.

Rather than serving to prevent abuses by unscrupulous telemarketers, the addition of new
requirements to the Commission’s company-specific do-not-call rules would serve only to
increase the burden. id < usts for legitimate - :lemarketers. For example, Nextel estimates that,
apart from other implementation and administrative costs, it would incur annual recurring costs
of approximately $1 00,000 to 5200,000 to staff and administer a toll-free do-not-call request

line. The speculative and negligible benefits from such a requirement cannot justify the

14 at 626609.



additional costs on Nextel and on the vast majority of other responsible telemarketers that are
following scrupulously the existing rules at the same time that they are striving to increase
operational efficiency and reduce their marketing costs.

A requirement for telemarketers to affirmatively contact consumers to confirm the
removal of their names and numbers in response to do-not-call requests similarly would impose
unnecessary costs on companies and, ultimately, consumers to whom they must pass these costs.
Unscrupulous telemarketers who currently ignore do-not-call requests under threat of civil
forfeiture penalties and statutory damages actions are equally likely to ignore any confirmation
requirements that the Commission may adopt. Moreover, it is difficult to imagine how such a
requirement would be administered without both inflicting unreasonable costs on legitimate
telemarketers and intruding on the very privacy interests that the TCPA was designed to protect.
For example, it would be cost-prohibitive for telemarketers to follow up every do-not-call
request with a direct mail confirmation notice. It is also unrealistic to think that consumers who
object to being called by a particular company would be willing to divulge their mailing address
to that same company for purposes of receiving confirmation of a do-not-call request. Nor is it
likely that such consumers would want to reveal their email addresses to telemarketers, and it
goes without saying that they probably would not welcome a follow-up telephone call from the
telemarketer for any reason, including confirmation of their do-not-call requests.

Enforcement of the Commission’s existing rules: rather than



of action available t0 consumers, ” the threat of forfeiture actions by the Commission,” and the
law enforcement authority of state attorneys general,” provide far better tools to promote
compliance with the TCPA.

D. The Commission Should Provide a “Safe Harbor” for Sellers and
Telemarketers That Make a Good Faith Effort to Comply With TCPA Rules.

Finally, to provide certainty in the marketplace and encourage compliance. the
Commission should adopt a “safe harbor” provision for companies that affirmatively strive to
comply with the TCPA rules. Among other rules, this safe harbor should shield telemarketers
from labilitv if they have made a diligent, good faith effort to comply but inadvertently call a
number that appears on the Commission‘s do-not-call list. Specifically, the Commission should
adopt “safe harbor” criteria that would shield marketers from liability for inadvertently calling a
suppressed number if, within thirty days of making the call in question, they had obtained and

reconciled their lists against the names




s0.”'* The Commission should apply the same safe harbor rationale in implementing the TCPA
rules, including any do-not-call scheme it may develop.

IL The “Established Business Relationship” Rule, As Currently Applied by the
Commission, Is an Integral Part of the TCPA.

The Commission requested comment regarding the “established business relationship”
rule under the TCPA and its relationship to the Commission’s rules for the protection of

customer proprietary network information (“CPNI™)
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decision to open a line of communication with that company, in contrast to other companies with
which the consumer has not chosen to do business. Consequently, the individual relationship
between a company and its customer must prevail over the customer’s registration on do-not-call
lists that are not company-specific. but merely reflect the registrants’ general preference not to
receive such solicitations from companies with which they have no existing relationship

The House Report emphasized the importance of the established business relationship
rule as a means of allowing businesses to place calls that “build upon, follow up, or renew,
within a reasonable period of time.” customer relationships.”> Congress recognized that
“consumers who previously have expressed interest in products or services offered by a
telemarketer are unlikely to be surprised by calls from such companies or to consider them
intrusive.””’ The House Committee elaborated on this principle by stating that, pursuant to the

established business relationship rule,

magazines, cable television franchises, and newspapers all could
call their current subscribers to continue their subscriptions . . .
Similarly, credit card companies could call current cardholders,
including holders of affiliated cards. Stockbrokersor lawyers
could call current clients at home to discuss existing portfolios or
ongoing legal cases. In the case of mutual funds, calls by the
fund’s manager to existing shareholders would not be covered [by
the TCPA]. In addition, if an investor had written to a mutual fund
or responded to an ad requesting additional information, the fund’s
manager could make follow-up calls. [without being] subject to
[the TCPA’s] restrictions . . . [Moreover, a] magazine publisher
would be able to call someone who has let their subscription

“1d.
* House Report, H.R. REP. No. 102-317, at 13
*1d. at 14.
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After conducting a lengthy rulemaking. the Commission in 1992 likewise “conclude[d].
based upon the comments received and the legislative history, that a solicitation 1o someone with

whom a prior business relationship exists does not



