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WurldCoin oppose\ h c  adoprion of II iiational "do-noi-c311" (NDKC) l i s t  

for  lie lolowin: rciisons. I [lie ultiiiiiile cos[\ Io coi~siiint.rs. in  rernir of i i i c r t ~ ~ ~ c c l  /IIICC\ 

and Iosq of information. ourweighs rlii. htmefiti ol such i~ l is. 2 )  ii TIINC \ v c ~ i l d  ti.i\c .I 

dc,.. .isrding ~ , iinpacr 011 i t i e  ~ ~ i n p e r i i i v ~ i i t ~ s  ol  the ~ z l e c o n i i ~ i u ~ i ~ c ~ t i ~ ~ i i s  itidusti.\ 

~ ~ i i i ~ r i c u l x l y  siiice i t  s u b j t ~ n r i a l l !  f , ivors  iiicumbziir providers: 3 )  there arc 110 si;nitic:int 

clianpes in relevant circumstilnces siiice t l ie  Commission tirsr considered and dccliiied to 

impleinenr NDNC: 5 )  such  ii r e g m e  would pose 1 1 1 i ~ o n ~ t i t r i ~ i o i i ~ 1  restriclions on 

coiiiiiicrciiil free spcccii: 5 )  ;idoptin: rl nation31 no cal l  l i s t  in conjuiictioii wi th [he 

Federal Triide Conimissiori's (FIX') proposal would v io law rhe requirements 01 [hi. 

Telephone Con~umer Protection Act (TCPA): and 6) implemenring hDNC would impow 

iiii undue burden on common camiers. 

Wol-ldCom penerdly supports thc cnminei i t  hein: f i lcd today by The Direcl 

Miirkcrinp Association (DM4). specifically .'Parr 1 ~ Comiiients I<rp:irdinf the Current 

Rules." WorldCom. tor [ l ie most part. opposes any moditicarioi~s lo [lie curreiir 

regulations on lelemiirkering practices. WorldCom does. however. urFe the Commission 

tn revisi t  i t s  rule requirin_r Ihar company-specific .'do-nor-cnll" requests be honored for 

rcn years from the rime [ l ie  requcst i s  mad? WorldCom rccornmends ;I f i v t - y e i i r  pcrind 

Moreover. WorldCom does not see ;I need fur t l i t  replat io i i  of predicrive dialers. 

However. i f  the Coininissioii chooscs 10 reyul;ile the abaiidnninent r x e  of predicrivt 

dialers tlie mandared riite should be n o  leas l l iai i  ;I .i% rate 

In  e v a h t i n g  the  currenr and proposcd rulcs goveriiing telemarketing prx i i ces  [he 
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Coiiimisbiun should coiiaidei~ the lollnuin: materi; i l  facts. 

1'eleni:irketing beneti ts the econom!. I t  :ener;itcs hundreds o f  mill ions ol'doll:ii~s iii s ; k s  

ii year. It  i s  responsible foi~ neuly  one rhird o1';lll dii~ecL sales 

1-elernarkering i s  beneticid to the individual consumer Fif ty percent o f  sur\'e!;ed 

I~uussholds purchahed :I product or service over the relephone in the pasr year. 

'1'clcm;irketing significanrl) contributes to the reducrion i n  prices of competitive 

services such as telecommunications services. Telemarketing keeps CoiisLimers 

informed of new offerings. 

Telemarketing i s  critical to lhe competitiveness of service industries such as the 

tclecommunic;ltioits industr).. The niajority of al l  MCI sales - includine i t s  new 

conipet i~ive offering. Thc Neighborhood - are the iesult of telemnrketing effort>. 

Some of the regulations beinf considered in this proceedin: could have 

de\,:ist;itinp consequences. In particulir: 

. NDNC ujill have a detrimental impact on development of competition in the local 

telecommunications service marker. MCI has found that i t s  local market 

peiietralioii i s  up to 60% higher in states without a start: ' 'd(>-  

. NDNC u'ill substantially tavor iticumbent relecommunications providers which 

have an esrablished business relationship with nearly all of the CL)II.L : 

region. The 'TCPA exemprs companies wi th an estahli..l,- : : ".:ness relationship 

from the effects 01 such a I lsr .  conscquentl? making the iiicumbents vinually 

exempt from the effects of such a l is t .  

. Regulation Ihar directly or effectively b m s  or severely restrtct?, the us? of 
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prediciive dialer, w i l l  subilmrially raisc marketing costs. MCI tesrs found that 

artcmpis to reduce the abandonmen[ rate on predictive dialers from MCl's currenr 3- 

5 ' 2  riilc io  a 1% rare reduced productivity by 50% 

The Commission also seeks comment on the availabiliry of any technological 

iools t l lar inny a l l o ~ ~  relenlxkererr ro rccognirc numbers thar I].,!. 

(\ireline to  wirelesa lplioiies or recoyi izt  wireless numhers char hav? h e n  assigned from :I 

pool of numbers thar formerly were a l l  wireline. I t  i s  WorldCom's view' that the  time is  

[ lot ripc to rlssess. or addiwss. ihe impacr thar number ponability and niimber poolinf rnny 

have on thc capabililies of ielemarketers to identify wireless numbers ill order to comply 

, :ii ported from 

\I i t l i  the TCPA. 
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WORLDCOM COMMENTS 

WorldConi. Inc. iWorldCom) respectfully submits these comnieiits in response t o  

die C'ommission's Notice of Proposed Rulenrakin; (Noric e). in the above-referenced 

dockets. released on September 18. 2002.' 

In i t s  Noriw the Commission seeks comment on whether i t  should rev is i t  the 

opiioii 0 1  csuhlishin; a nalional do-not-call (NDNC) l is t . '  WorldCom opposes thc 

adoption o ta  N D N C  l i s t  for the followin? reasons: I )  the ultimate costs to coiisuniers. in 

terms of increased prices and loss o t  information. ourueiphs th? beiwfik of such ;I IIst: 2 )  

a NDNC would have a devastating impact on the competitiveness or tli; 

telecommunications indusWy. particularly since i t  subsrantially favors incumlwlt  

providers; 3 )  there arc no signiificanL changes in rele\nnt circumstances since I!i. 

Commission first considered and declined to implement ND\( 

poae unconstitutional restrictions on commercial free speech; 5 )  adopting i~ national no 

-, \LL:: J regime would 
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cal l  l i s t  i n  conjuriction with the Fcdcral 'l'radc Commission's (FT<') proposal would 

\iolJtt. rhe requirements of the Telephone Consumer Protecrion Act (TCPA):.' and 6) 

implementing NDh'C' would impose an undue burden on common carriers 

The Commission rllbo seeks comment on the effectiveness. and need Tor 

modification. o f  i t s  currenl rules governing unwanted telephone solicitations and the use 

ot automatic telephone dialing sysrems. prerecorded or artificial LOIC? messages. and 

telephone facsimiles.* The Commission also seeks comment on the effecLiveness 01' 

company-specific do-not-call l is ts. '  With regard to thcse issucb. V'orldCom supports tlir 

coininents being filed today by The Direct Marketing Associarion IP\l:? I. specifically 

"Parr I ~ Comments Regarding thz Currenr Rules."" WorldCom. for the mosL pan. 

opposes any modifications LO the current regulations on relemarkctii;; ! 

hereby provides additional comment on the effectiveness of  company-spscific lisrs, the 

henefits of predictive dialers. and our concern with the proposed regulations of predictive 

d i a l e ~ s .  

Furthermore. the Commission seeks comment on any future developmenrs that 

may effect telemarketing to wireless phone numbers. I n  particular. the Commission seeks 

comment on the availability ol'aiiy technological tools that may allow telemxketzrs to 

'S<.<' -17 u s.c i' 227 
' N n i r < r . .  palm>. I and I I 
' I d ,  pxuas. I and 14. 

WorldConi. however, does no1 suppori DMA's propuaed siandard lor a milximum ze l l~ng  011 Ihc 
ahmndunrneni rale 01 predlcrive dlalerz. 111 p3rucuIx rhe i i i r i c  period o\er w h c h  l l ie rale should Ibc 
mcaured S w  m/rn, pp 13-14 Addiimn3ll>. the Conimi>zion w e b  comrneni 011 ihe Allorncy5 Gcileral 
interprernrion ot starc aulhonry In refulnre ie lemrke t ing  calla vriginaung ouislde of the srnrc Noiicr .  1,3rj 

63 WorldCum supporr the cummenih DLIA i s  tiling ioday on this nialicr S i x e s  do no1 h a \ c  ~ u r i ~ d ~ c u o n  io 
~ p p l !  \MI? ldws re+ming ielephrlne ~ ~ I I C I L ~ I ~ ~ I I ~  io  ~niersialc c ~ l l i  

icquircmeni on compnnyspecll ic 11srs. . T I C  i ~ J r ( # .  p 40 

Y 

Ai. d~scusb in second ha l lo f  thew comment>. WorldConi supporrs a reducrlon ~n ihe [en-"car rcrrni lon 
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rrcogiiize numbers thal h a w  been pnrtcd trom wirzline [IO wireles pinoties or r<cogiiizc 

~ i r c l c s s  numbers th31 hale been assigned lrnm :I pool of numbers that fornierl) wsi's al l  

wireliine.h I f  is WorldCom's V I C U  dirlt [tie t i m e  i $  iioi ripe to asses\. or ;iddress. [lit ilnpilci 

that iiumber portahility dnd nuinher poolin: iniiy h a w  on the capabilities of tclcm~rherers 

to idrni i fy wireless inumbers iii order Io  comply with the TCPA. 

THE COMhllSSlON SIIOULD NOT ADOPT A NATIONAL DO-NOT-CALL 

In i t s  N o r i w  [lie Commission seeks comment on whcrher i t  should rev is i t  t l l i l  

option ofestahlishing NDNC 

llie reason5 d i s c u s d  below 

1. 

WorldCom opposes the adoption of ;I NDNC l ist for 

THE DISADVANTAGES O F  A NATIONAL DO-NOT-CALL REGIME 
VASTLY OUTWEIGH ANY ADVANTAGES SUCH A SYSTEM OFFERS. 

111 dekrmiiiing wlncrlicr to .idol'[ NDNC. .  pursciant to Ilic. TCPA. rhc Commission 

must undertake a ful l  and rhorough evaluation. considerin: all advantages and 

disadvantages of such 3 regime.'" The dis;id\~~int;yes xt subsunrial. NIINC' pows :I 

inegativc i m p a a  on l l i e  economy and the compeLitivenets of the telecoininunications 

m a r h  and s t i l l  poses cosr. accuracy and p r i v x y  coiicerns. The potential benefirs of such 

u l is[  are indeterminate. and there already exists ;I prmic:il incchanism for consuniers to 

prcvenr unwanted telephone ~ol ic i~: i t io i is  
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Teleniarker~ng. undei~ 1111. Corntn is~~on 's  curreni rcgulatiotii. ii rl cosl-efILci ive 

tool for companies to introduce n e u  products. services. and service providers into 1111. 

markctplace. I[ provides c o ~ i i u ~ n e r i  IICCZS~ Iu goods and services tlidi arc 1101 geiiriull! 

sold iii t l ie retail inarket. such ;is lelecommunicuiions. As such. teleinarketing i s  beiieficial 

to conipmies and consumcrs a l i kc .  ' l h e  beiiefit in consumers i s  evident by i t ?  siiccess 111 

general. releniarke[ing genrriiles / i I i f idwd! qf hillioii., of dollars a year i n  s:iIes." I t  

;iccounts for :ippronimateIy onc third of the direct sales i n  the United States." 

Consequently. curbing [h i s  foi.m 0 1  m;irke[iii: could h;ivc a dramatic negative inipacr on 

tlie economy. 

Moreover. ieleniarhering i s  criiic;il 101 vigorous competition in the 

telecommunications industry. As discussed below" aiid in  the attached exhibirs. 

telemarketing provides new entrants a cost-effective means to inform consumers of their 

clioiccs in Ioc;il and long dislance providers and services and instisates zealotis price 

competirioii." Addition;illy. duc to the statutory exemption foi~companies with ai1 

existing business relationship. NDNC n'ill provide incumbents ;I considerable 

competitivc advantage. With [he adveni of local telscommunications competition. i t  is 

nou' more important than ever for the Commission to recognize the value o t  

telemarketing and to refr:iin from imposing undue burdens or costly regulations 011 the 

Page 1 ' 



priiclice 

Furthermore. in i i s  in i r i~ i l  e\'alti;iiton of rhr c o w  and benefits ofcre~i r i i i f  :I NDNC 

database !he Commission dzrermiiird tliiit ilir disadvnritafes outweighcd a i l?  possibl i .  

:idviiiiiages." The Commission concluded rhar ;I iiatioiial database would be cosil!. 

diff icull 10 estahlish aiid mnintairi in .I rciiscinably ;iccuriiIe form. and posed ;I r isk 01 

~ I S L I S C  o f  consumer ii i lormiilion by u n c r u p u l o u ~  entities "' The Commission also 

dslertninctl that 3 pov2riiment-slioiisored no cal l  daiab;is? u'iis contrary IO the puhlic 

interesl." As discussed thc record does nor reflect that rhe Commis\ion's 

previoua conceriis r e y d i n p  cosr. iiccuracy and privacy have been alleviated. or t h ; ~  21 

povernmeiit~sponsored iio cal l  lis1 would be in the public interest 

The Commission states in i i s  Norite thar i t  has received TCPA-relared complaints 

and inquiries." The ('ommission. however. does nor discuss how these complainrs relate 

I O  ii lack of NDNC. or how they would he remedied by such a rezirne. I1 appears the 

primary. i f  not the on/!. advanrage NDNC oflers over company-specific l ists i s  that " it 

iniglil provide consumers \r i th rl one-srzp method for pre\en~i i ip rzlzmarketinfi calls."" ' 

Yet i t  is nor clear t l ial  the inaiority of con~ii iners demand this une-slep method. In f ~ i .  ii 

receni survey o f  residents iii stares wirh go\ernmenl-sponsored DNC l i s s  revealcd thar. 

ofilie respondents iiware of t l ieir  state's DNC l is t .  the majority of households chose not to 

register on the list." 
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m:iy learii ot v ia  telephone so l i c i t i ~ t i o~ i~ .  but when they are provided an offer thar inreresrs 

tliem. consumers respond favorably to. and benefit from. that telephone solicitation. This 

i s  evident by 11 i t  facl that. according t o  ;1 recent survey. one-half of rhe liouaeholda 

surveyed acquired it1 least 0i1r product or service over the telephone in the past year. wi th 

the ~ i i s t  majorily reporting satisfaclion with the experience." Iii f x r .  even somc of those 

thar placed their number on a state do-not-call l i s t  purchased ai1 ilrin v ia  telemarkeling." 

A .  A N A T I O N L  DO-NOT-CALL REGIME WILL SEVERELY 
HINDER COMPETITION IN THE TELECOMMUNICATIONS 
INDUSTRY, HARMING 'I'ELECOMMUNICATIONS 
CONSUMERS. 

The telecommunications market has unique aspects that make telephone 

solicitations particularly suitable to telecommunications sales and coiiicquently 

ad\,antageous to lelecommunications consumers. According to a recent survey. the main 

rc:isori irspondents provided for being unlikely 10 purchase o w  the phone \ m s  no1 

pri\,acy. rather i l  i s  an inability IO see what they purchase."' This factor i s  not applicable 

10 telecommunications services. As discussed below. in purchasing telecommunications 

services. direcl contacr to discuss the barious options. features and plans is most crucial 

This may explain why telephone services are the second inosi commonly acquired 

product or service purchased over the phone." Telephone solicitmons are the primar) 
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~i icc l i r l i i isn i  lor. and tlic. i nuns  b? \vIiicli conwnic rs  arc iiccusromcd to. piirch;ising 

competitive telecommunici~tio~is s e n  ices Ths niii,jorily of customers who switch scrvicc 

t o  MCI. ;I wholly owned suhsidisr? of  WorldCoin that SKIIS residenri:il 

ielzcommunications srwices. do so in  response to telemarketing efforts. 

Moreover. rls opposed lo other producis and strviccs. the consumers' needs for 

uhicli arc unknown. every household that rt .cr i \es 11 telephone su l i c i t~ t i o i~  i s  ~ ieccssar i l~ :I 

purchaser o f  ielephone serviceb Thus. i t  i b  eyceedinely more l ikely that the consiinicr 

wi l l  bz inizrested in. and bench1 from. the intormation provided during Y telephone 

solicitatioii related to comperilive telephone smites. 

Furthermore. a significant change s i i ice  (~'ongress and the Commission f irst 

considered ;I NDNC ih thc ad\,eiit of competition in the formerly monopolized loci11 

Irkphone markets and the aIIo\v:~ncc of the Regional Bell Operating Companies into the 

lony distance market. This i F  the rzsult ot the Telecommunications Act of 1096. which 

Conyes, ;idopted wbsequcnL to  the  I'CPA. which risked the Commission with 

promoting competition in a l l  sectors o f  the telecommunications industry. The 

Commission cannot ignore the detnmenul impact ol ' i l  NDNC reyimc on compe(1lion i n  

tlie relecommunicarions industrq. As discussed below. NDNC wi l l  I )  infl ict an cxtrenie 

hurden on new entriints o l  the s t i l l  exceedingly monopolized local market; 2 )  diminish 

tclccommu~iications price competition: and 3 )  :rant i ~ ~ c u m b e ~ ~ s  an enormous rnarlct~~l:  

advantage over competitive providcrs due to the statucor! exemption for companies with 

a11 cxisting business relationship. 

Considerin: these unique c ~ r c ~ m ~ i ; i i i c e ~  and potentially devastating 
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consequences. t h t  Comniiuion should retrain troni imposing d NDNC~' tegime on 

common cxners 

(1). A NATIONAL 110-NOT-CALL IWEGIME WILL BE 
DETRIMENTAL TO LOCAL MkZKKET ENTRY. 

I-oca1 compelilion i s  finall! emerginp. Consumel demand for competition i s  

evident by the 7.4 mil l iot i  1oc;iI customers subscribed to MCI across forry stales and the 

D i w i c t  of C'olumbid since il launched loc:il service in New York four years ago.'" 

C'ompetiliiin in  the local market not only lowers prices. i t  allows for unique packaging 01' 

t~ Ieconi inui i ic~t ions ser\<ices such os MCI's new. and notably popular. Neizhborhood 

product. The Neishborhood i s  an innovative all-distaiice telecommunications product thal 

comhines a special feature package and unlimited local and long distance calling for one 

price 

Continued expansion of Iocd competilion. and the associated benefits to 

consu i i im .  is  dependmi uii co i i~ i i i i ie r  iiwueiiesh ot (heir c l io ica.  'I~ransformiiig ii 

monopoly market inlo a competitivc onc i s  a diff icult endeavor. One key obstacle i s  ilirll 

consumers are accusiomed to the well-kno\vn incumbent provider and i t s  services. and 

inany ma! not even be aware of their new options. Therefwe. carriers no[ only need to be 

~ h l e  to technically provision sewice [hey must rllso be able to eff;!crive/v market their new 

bervice offerings. As discussed in the attached declar;ltioii of Andrew Graves. Exhibit A. 

[elemarketing i s  the mas[ cosl-effectiw iva! tu introduce ne\\ ]products and services LO [ l i e  

public. especially local and long distance telecommunications services that customers 
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cuslomize for their specilic needs.'" 1~lie dr3matic impact of telemarketing on opeiiinf 

previously monopolized telzcommunicatioii~ inarketn \vas dcmonsiratzd with MCl's entr! 

illlo Ilic long disuncz niirkri ;tfter tht. divestiture of ATa'I'. which i s  no\v bc~nf   epeere red 

with MCl'a new inrcgr:itcd product. The Neighborhood. The majority of subscribers IO 

The Neishborhood signed up through relemarkerin:. Incredibly. i l l i s  sales cl iai i i i t l  

eiiiihled MCI 10 \velconie over a half ;I iiiilliuii cuslomers within just eight u e e i s  0 1  

introducing the pi~oduct."' 

The cost and extent of NDNC could lorcc companies 10 cease telemarketi i i~ 

;iltoperlirr and. as i resuIL. deprive all consumers of this familiar and cost-effective 

vchicle for obtaining information about compel i i iw products and service oFlerings. Eve11 

ii'relem;irketing u'ers 10 sur\ i v e  the implementalion of NDNC. n l m y  consumers electiii: 

t o  he included in  the national dxabase would be denied valuable information. It i s  

importmt to recognire that consuniers ciinnot anticipate a11 i l i e  offerings or inforination 

the) wi l l  receive via t6lern;irkelinr. For example. the \'as[ ma.joriry [if consumers do not 

know that they have il choice in their local service provider. A N D K C  l i s t  u'ould mean 

that some consumers wi l l  nemr l e x n  that they have rl choice i n  local service provider5 

stopping loc.11 comptlitiou hztore i t  ever gets srarwd." 

M U ' S  experience with state do-nor-call regimes demonsmtes that these l i s t s  

critically limit n cilrrier.s ;ibiliry to introduce residential consumers to i t s  attractiw 

competitive offers. thereby hindering Ihe expansion o f  local competition and consuiiisr 

clioicr. MCI performed n comparison of i [ s  local penetration in slates that h;id s u t e  do- 
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l in t -ca l l  l i s i s  that \ ierz applicable io  M C I  and states ih;11 did not h a \ e  sucI1 a rzgiinc. iiaiiig 

pairb ot similarly sized s t j t c s  where MCI w v i c e  \viis launched at the same time. T h e  

~ i ia lys is  showed i l i a t  M C l s  local inark?[ p ~ n e i i ~ x i o n  i s  up to 6OQj higher iii the stiires 

wirhout 3 stare do-nor-call l is t ."  I r  i s  a p v e  misfortune for the consumers in states 

which ha\e such l i s t s  that they are being denied or delayed access IO valuable information 

on unanticipated yct potentially uelcomed i i w  and innovative products and services 

(2). A NATIONAL DO-NOT-CALL REGIME WILL DlRllSH THE 
BENEFITS OF "INFORMATIVE ADVERTISING" AND PRICE 
COMPETITION THAT TELEMARKETING OFFERS. 

l'elemarketing provides telecommunications coiisumers a substanrial benefit b) 

prmidinp service and product informxion rhat is pertinent to a particular individual and 

by srimulatinp vigorous pricc competition. The Commission already concluded th:ir 

~oiisitmers rsap siyiilic;mt benef i t  when Lelfcommunicarions inarktin: i s  

personalired." Moreover. i t  i s  \ irtuall) iiidisputable t h x  conauiners benefir l roi i i  pi-ice 

competirion. 

.. 

Attached hereio as Exhibit B i s  an economisr's report 01: !!le n r .~ ; i t i ve  impacr of a 

naiional no call l i s t  on the telecommunicatioiis industry. which the l l b l ~  and Chamhei~ 01' 

Commerce suhniitted with ihei r jo in i  comments to rhe Federal Trade C:.V~;.!! ' 1~ . 'I Thc 

reporr diacusses the benefits ofadverrisinf to the competirive process in geiici..:. .,. . 
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cniph;isizes the significance 01 telemarketing In compelition i n  the lclecommunications 

industry in  particular. " I IJn  some imponant cxes. advertisin: increases competition. 

Ic iwrs prices. and benelirs the public."" Specifically. thc report distinguishes b e r w e i i  

"inforrnaLive" advertising and "persuasive" advertising. Persuasive advertising can be 

characterized as advertisin: tlial "seeks L o  alter preferences.""' Fnr -\ample. [he use of ;I 

celebrity inay prompL a cnnsumer's desire i n  a product or service. 

xlvct~rising. on h e  other hand. in lormi  consumers o f  important Iexures of the product or 

w v i c c  w c l i  as price. "In gener:il. economist v i e \ \  price advenisin: as benelicial to 

consumers and oppose restrictions on iL.''~17 

' Inl'omative'' 

Telemarketing. parlicularly in d ie  telecommunications industry. clearly fa l l s  i i i  the 

lalrer category. TelemarkeLing cal ls advertising telccomrnunicationz 'w 

reductions. free minutes. cash awards. new bundlinf arrangements. addirional service 

offerings and other important information on features and functions that consumers need 

IO make educated choices regarding their provider of  telecommunications services." 

'l'elemaketing a l l o w  consumers to ask questions and obtain the information needed to 

choose the service that Fits their individual needs. and provides a simple means to 

subscribe to rhose services. Other forms o f  telecommunications advertising are directed 

ai the public in geiieral and therefore tnay tnot provide [he infnrmation most prrrineiir to ii 

particular user. 

I n  addition LO being a cost-effectix ineans to provide consumers informalion on 
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ollei.inps and services. telcinarketing e n h l c s  c:irrtcrs to rarger customers 01 rivals. which 

ultirnatel) results ill vigoi.nus price colnpetitioti l ike that experienced in the Ion? disr:incc 

telephone marher. Since v i r tudlv c\wryone su lxr ibes to a irlephone service. :I sdss c d I  

to a non-cusiomer i s  necessxily it so1icit;ition tci the cusioiner of ii rival. Since 

relemarketiiig i s  the most cost-effecLive tnieans o f  'Xidin:'' the customer base o f  a ri\'iil 

carrier."' i t  ' ' . . . appears responsible for most cusiomers switching between c x i e r s  i n  

response to offered pi ice reductioiis. Moreover. in order to prevent the loss 01.3 

customer as  a result o f  ii rzlemarksling call by 3 rival. the customer's current carrier 

conLinuously monitors i t s  current prices and offerings to ensure they remain atrractive. 

T h u s .  any policy that l imits such cal ls n'ill h a w  the unintended consequence o f  raising 

the costs incurred by firms i n  making attrnctive offers to rival firms' customers. This cost 

incrc:isc. iii rum. reduces the incentives firms ha\w to 'guard' their initial customers by 

m o d e r a i i n ~  prices "" Consequenil!. limitations on telemarketing calls are l ikely ro resulr 

i n  increased Lelecommunicrition price,. 

Consumers making decisions 3s to whether to get on a general do-not-call list may 

consider the direci cosi to them. such as the fee for inclusion on the lisrs. but  are unlikely 

to considei or IO e\en be awarc of [ l ie indirect costs. e.?.. cotisequential price increases. 

Nevertheless. the Commission inust factor in thew ine\itable price i i icrcxes in i t s  

e\;iIuation of the costs and henefirs 01 ;I NDNC l i s t .  Coiiwmerr may r e t  tircd ol' 

kleniarktxing calls. but ar the s;ime time they lo\? rhe  low rates. free minures. and all  the 



(3). A NATIONAL DO-NOT-CALL REGIME WILL DISRUPT THE 
COMPETITIVE BALANCE. 

A NDNC wi l l  I11vor i~icuinhent p m i d r r s .  This i s  because in  i l i e  TCPA Culiglds> 

excluded trotn regulation cal ls  to persons with whom rhc company had an established 

busincss relalionship '' 

MCI  is unique amon? (he major telecommunications players. in tliai every one 01 

i t s  customers chose i t s  services. largely ;IS a result of M U ' S  telemarketing effons. ATBT. 

011 [ l ie Oilier hand. s l i l l  m;uiiiaiti\ a large porrioii of ' t l ie rtsidci i l ial Ion; disimcc cuw i i i e i . b  

as ;1 rcsuh of its previous incumbency. Mosr significanrly. incumbent local exchange 

carriers (ILECs) inaiiirain nearly 90% of the locdl custonicr baaz " These cirricrs would 

\,ir~ually be exempr l rom rhe effecls of NDNC within their incumbenr region. As a rcsulr. 

NDNC would have virtually no impacr on rhe ILECs' ability to telemarket new services 

such iis long distance services. i i i-rcginn. AT&'I' \ri l l ;11ao h a \ <  ii significant ad\mt ; is t  

over other ne\& entranrs to the local marker as a result of i t s  I x r e  long distance customer- 

base. Meanwhile. a carrier with no history o f  incumlxncy. rhnr consequently h c k s  [he 

associated sizable cuaromer-base. w i l l  be aignificantly tnorc resrricted in  miirheririg thcir 

hervice offerings 

Thus.  incumbents will have more flexibiliry in  their marketing c;lmpaifns. i l l  

particular [l ie ability to  use rhe mosi cost-effect i \e and personal inarketiiig tool lo r  

cotnperirive telecomniunicarions sales. while IICU etiiraiirs will be force I O  use iiioI1: 
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c v s t l ~  and less effictiue t i i ec l i~ i i i s ins .  Tliia places tien or sntallrr competitors a t  .I 

subsr.tnrial markelin; disaduntare Io ~ n c i t t t i l ~ c i l r s  lhX i i l i e ~ d ~ ~  hi lut .  the lion's h r t '  of 

advan rap  

The C'ommissioti has proposzd it dcfiitition of "established businas t~ela~ionsli ip" 

I l ia1  would limit that relationship lo the customer's currenL services." Dependinf oii how 

iiarrou a definirion i ~ l " h ~ r \ ' t ~ ~ "  [he C~'omrnis,ioii i) contetiiplaling. this could mcaii tli;tl ii 

relzciiiiimunication\ ]provider \ ~ o u l d  not hc able [o c o i i r x t  i t s  Ion: distance custoiiiet'i 

u'ho I)ecorne natioiial no cal l  l i s t  participants. IO discuss local sewice wl ie t i  tliose 

customers are not currently aubscribed to local service. This proposed definition. wliich 

conflicts with [he 'ICPA. would nor adequately cure the advantage to the  incumbent. and 

i s  t i o r  in the public inrerest 

Companies niust have flexibility in  communicating with their customers not only 

about their currenL services. bur also Io discuss av;iilable allertiative services or products 

[hey or their affiliates offer.'" Informing cus[omcrs aboul i i e n  service offcrings i s  :in 

impomnt  function of customer scrvice that some consumers expect. especially from their 

telecominunications provider. Consress clearly recognized this need and accordinzly 

specifically excluded "a cd l  or message . . . to any person with whom the caller has an 

esrablished husiness relationship.. . "  from the delinirion of "tzlcphone solicikttioii" iii rhe 
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-1'CPA.'- By slatute. NDNC \vould onl! bc applicable to '7elcphone soIicitrl[ionb."" 

Thus. while [he TCPA grants ths Commission lli? auihority to establish :I NDNC l i s t  th;il 

restr icts whu ;1 companv witliouI 3 established business relation i s  permirted io cal l .  the 

('ommission does iiut have the authoriry to resIricI or proscribe what is discussed on .I 

call permissible under the 'TC'PA 

Moreover. e w n  assuming or,qi(efido the Commission could l imit permissible c a l l s  

to those that have some purpose related LO the cust0iner.s currcnr service. such a 

limitation does not make sense in ;I market where producls are increasingly intqrared. 

e.&. The Neighborhood. Ai1 enhanced version ot rl customer's current service i s  likely 10 

include additional services. Furrhermorc. 3s the Commissiori found in i t s  most recent 

CPNl decision. customers want to be adbised of services that their telecommunications 

providers offer such as "innovative telecommunications offerings thal may bundle desired 

Ielecoinmunications services andor products. save the consumer money. and provide 

other consumer benefits."'" The Commission should be encouraging carriers to provide 

their customers such inlomation. not making i l  more burdensome or costl) 

Accordingly. the Commission should continue with a cornpiin! b!wcific regime. 

which a l l ow  a consumer 10 restrict calls lrom a particular company regardless of an 

exis t ing business relarionship. rathcr than 3 national do nor cal l  l i s t  
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B. THECOMMISSION'S PREVIOUS CONCERNS b'lTH A 
NATIONAL DO-NOT-CALL REGIME H A V E  NO1 BEEN 
ADDRESSED. 

When an agenc) changes i ts  decision 011 a rnarter. the agency must not only provide ii 

reasoiled analysis for i t 5  new decision. i t  mus[ specifically address the reason for the 

divergencc froin i t s  prior decision."' 

111 dcrcrinining the most appropriate m e a x  to protect consumers from telephone 

solicitations to which they ob,jecr. rhe Commission. iii accordance with the TCPA." 

coinpared and evaluated alternative methods and procedures in terms 0 1  theii 

effectiveness. costs and other advantages and disadvantages. Upon caretul consideration 

of the cost and benefirs of creating a national do-not-call database. the Commission 

determined that the disadvanrqes of such 3 system outweigh any posib le advantapes " A  

national database would be costly and difficult to estahlish and maintain in  ;I reasonablp 

iiccuriitr form."" The Commissioii also found that such 3 l i s t  posed ii r isk of in:il;ing 

consumer information available to unscrupulous entities.i' 

First. the Commission's concerns with accuracy have not been resolved. Nearly one- 

fifth o l a I I  telephone numheis s t i l l  change subscribers each year." Given this Ihigh 

lurnover in telephone numbers. mechmisms must be  in place to ensure the number lisred 

i s  s t i l l  associated with the person that registered on thc DNC l i s t .  Frequent updates and 

~~~~ ~~~~~~ 
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rcncwals. ~ ~ l i i c h  uou ld  be costly. ~ r o u l d  he infccssar!' to maintain an accurate lisr. Sonic 

form of verificatioii would also bc iiecessxy to riisure that i t  i s  tlie subscriber who i s  

placing 3 number in thz database. T h e  i inpoitai ice ot accuracy in mainraining tlic lis1 

cannot be underestimated since inaccur;ite data potentially denies inforin;ition io peisoiis 

u h o  did nor elecr to be phcs on the l i \ t .  I t  could d i w  resulr in Leleni;irketiiig ca l ls  to 

those who would have :in expectaurw 01 rcceivinr iio cal ls. 
. .  

Sccond. there i s  no evidence tha t  the cos[ 01 developing and niaintainiiif the database 

113s diminished since the Commission 1x1 evaluated this issue. As the comments of the 

Attorneys General to the FK noted. "states that have established N o  Call dimbase 

systems have done so at considerable expense."" l 'hr Attorneys General expi.essed 

coiiccrn that the R'C's  initial five ini l l ion dolliu estimate would "not be adequate to 

create the database. much less to cover the cosrs ol'maintenance and enforcement. even 

a \u in ing  significant state assislance in tliat endeavor. They also cautioned that state 

experience huh demonstrated that chiiiging niodesr lees Io  companies engaged iii 

telemarketing for access to the "do iiot cal l"  l i s [  could off-seL. hut i s  unl ikely 10 lull!. 

cover. the ongoin: costs ofthe dawbasc systems." As IIMA pointed out iii i t s  coininenls 

to the FIC. it i s  ut ic lex how tlie FTC arrived a[ i t 5  estimated costs.5s Yet. evei i  i l ' t l i?  

FTC accurately estimated the cost o f  collecting name and number in an automated 

iriaiiner. i t  i s  Inr moi'r expeiisive LO coinpik ;I l i s t  1tix i \  cupable of being accurak  iind 


