BEFORE THE

AFeverat Communications €Commission

WASHINGTON D C 20554.

In r= App.ication of

CALOOSE: TELEVISION CORPORATION File No. BPITVA-2C010712AJK
WBZF-LE, WNapl=ss, Flcrida

S g

Fory Comversion to Class b Status

OPPOSITION TO
‘PETITION FOR RECONSIDERATION, OR,
INTHE ALTERNATIVE, FOR DECLARATORY RULING”

Caloosa Television Corporation (Caloosay), by its
sctorney, and pursuant to Zection 1.106{e) of the
Conmmission’ s Putes, herary respectfully supmits 1ts

Opposition to the “Petition for Reccnsideration or, 1n the

I

Alterrative, for Declaratory Ruling” submittsd by Fort Myers
Eroaccasting  Company  {IMBCH. in sugpport whereof, tThe

cliowing 1z shown:

Preliminary Statement

has ©rpe=sn the licensee of Low Power

1oo
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Al

Tzlevizion Station WBSP-LP, Zhannel 9, Naples, Florida since

the =staticorn’s criginal covering license was granted on

Meoaverier 1, 19G0. o Bugust 12, 2001, itz zbove-captioned
srolicat-on for CDlass A televisacn status was granted by the

Conrnlsaeicrn.
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licensee of Television Broadcast Station
WINK-TV, Channel 21, ort  Myers, lorida. FMBC was

allocated UHF Channel 53 for 1its digital television

crerations. Apparently dissatisfied with this digital
allocaticn, THBD filsd e “Petition for Rulemaking” to

supstitate Thernnel 2 for  Chennel 53 in the digital

televisicon takle of allotments at ForT Myers. A “Notice of

Ergp@sg: f'ulema}f_in@” ensued, MM Docket No. 00=-180, which wzas
wwposed D the lilcenszes of WETV(TV:, analcg channel 9,

yida, and of WPLG-DT, digital channel 9, Miami,
FMlorida. It is therefore unclear, and therefore at least as
unlikel a=z Jikely, that Channel 9 is in fact available for
al talevisicon uze at Fort Myvers.

PHMBC filed t= “Petition” on August 30, Z0d1.

Lt

Secticen 1.1050gy of the PRuies, Calcosa was
aiffcrded ten (100 Zays 11 which to file a response; pursuant
t> Feztion 1.4d¢{n; of the =ulez, Lkecause the pleading was

ma1l, Calocsa was alicwed an additional three days

i
i
m
o
i

(=xcluding “holidays”™i 1n which to file a response. The
“ontih  day  subseguent te August 30, 2001 was Sunday,
September =, 2002, Because of the naticnal emergsncy on

Tiuzscday, Septenpsr 10, 2001 whicn led to the2 closing of the
Commiszion, sald dsy 1s not counted 1n determining the due

dats oorsuant Lo Section 1.4iejil). As a result, the due



My

date for this “Jrpoesition” is Thursday, September 13, 2001,
and this pleading is timely filed.

FMBC's Pleading Is Procedurally Defective

4, FMBC sealks inter alia reconsideration of a

Commission action of ARugust 11, 2000 granting Caloosa ths

rignt to Zile an FCC Form 302-CA application for WBSE-LP.
Section -25% of the Communications &eot, 47 U.&8.C. §405,

spzcifically statss that "la] peetitiocn Zor reconsideration

cukb-1c nmotize iz glven of the order, declsicon, report or
action complainsd 2£7 [emphasis supplied]l. With respect to
the Aucus: 11, 2007 letter ruling, pursuant to Section
1.4 {5y of th=z Rules the “Puplic WNetice” date is August
11, 2000, the date which appezsrs on Lhe letter.

Theretfors, 11T was incumbent on FMBC to have filed

D

=z “Petition for Feconslderatlion” relatlve to the August 11,

Zan raling on or kefore Monday, September 11, Z000. By

Tariing to omeel —his deadlir=, TMBC' s “"Petition for

Rzconsideration” is procedurally defective, and the
Coammlission Cannct waelve a statute, Reuters, Ltd. wv. FCC,
721 F.Z2d 946, 9%2 (D, C. Cir. 128¢); see alsoc Virgin Islands

Telephone Corp. v. FCC, 58% F.zd 1231, 1237 (D. C. Cir.

t . SMECT s argument 1s that the Zugust 11, 2000 action

was a nullity lecause the Chief of the Mzss Media Bureau’ s



Video Hervices Divisicon signed the letter, while the June 9,
2000 arder was 1zsused “by the Chief, Mass Media Bureau’. In
fact, th= June 9, 2000 "crder” was an unsigned “Public
Hotice”, DR 00-1227, with the typed words “By: Chief, Mass

Meaia Buresauz” at the =2nd of the narrative statement which

precsded =he list oI staticns. FMEC cites no case on point

Tor 1ts propcsition, which strikes us as a bogus argument.
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Czioosa Limziy filed 3 propar titicn for Reconsideration”

of the adverse June 9, 2000 ruling, and was certainly
entitled zZo re=ly on the lstter roling of August 11, 2000,
whizh was signed by & long-time member of the Commission’s
stafi known Lo the undersigned to have “signing authority”
on Ttelevision and low power television matterst, It FMEC
wishad to 7alidly assert 1ts rights, it was incumbent on it

To file a3 rmetition by Sectesmber 11, 2000. It failed to dc

T Tf FMEC s peTtitlon were sustained, no member of the

52
L

puklic could ever rely for surs con & Commission action,
bzoause vears later & challenging pvarty could raise alleged
procedural cefects on a Jommlssion action.

Hext, FMEC raises matters that, if it thought them

.

propative or important, should have been railsed by FMEC In a

formal “Fatition tao penv” subject to the various

reouiremerts of Jecticn 30904 of the Commurnicaticons Let of

“Counzsel for TM3C, 3 former lang-term smployee of the Commission
e

> this too, which raises questicons as to the good rfaith of hris
ArgumenT




as amendsd, ncludang put not limited to  the
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regquiremant that 1ts oleading pe supported by an affidavit

or affidasvits of a person or persons with actual knowledge

of the facts all=ged. FMBC's “Petition for Reconsideration”
is unsupported by such affidavits, and 1t 1s procedurally
defecTive.

=, Furthermore, one2 Commission licensee does not have

3 wvested 1nterest 1o the disgualification of anothsr

Cormission licensse., Crosthwait v. FCC, 584 F.2d 550 (D. C.

= Tor the feoregoing reascnsg, FMBC’ s pleadinag 1s
orocedura’ly defeative, and must be summarily rejected.

Section 312 (g) Does Not Apply Here

jo.  FMBC next claims that pecause Caloosa had operated

WESP-LF on o2 “minimalis=t” wasis, 1t has viclated Section

312 () of the Commun>catlions Act, and therefcre the

autnori-aton for WESP-LP was “Iforfeited”.

[ As it turred oun, WBSP-LP has nsver been off the
.1 Tor 2FER conzecaTive days, or for one full year The

atute ip guestion, 47 U.S.C. §31Z(g), conly allows the
Cepmissicon to o actomatically cancel a license where the
station has been off the 2ir and has not broadcast for one
foji ear, TMBLC coites no precedent to the contrary. In

zwaere of at l%aSt ()Y

case, WRHC Broadcasting

@™

Corporation, 1% T'CC Rcd 5551 (2000), whers the station in



question, WRHC(RM), Corai Jam_es, Florida, operated for over
two  vezrs, and for more than one full year after the
effective date of Section 312(g) on the wrong frequency
‘1560 kHz, rather than its licensed allocation of 1550 «Hz)
at sr ureuthorized locaticn. This viclation did net incur
th=> automatic license cancellation contemplated by- Section

2124¢{g5%, apparently beczuse the station did operate In some

o [, even 1f FMBC were correct In its Facts (which
s Go por  ccncsds,  pecansze 1ts petiticon IS procedurally
cefective Zor the reasons shown above), Section 317 (g) doas

not apply Sn this cass, because WBSP-LP did in fact return

.- 4~—-&1r before the "~nwear anniversary of its becoming

I

“dar<” tonk place.

FMBC Has No Rights VIS a Vis Channel 9

13, 2lthough tMBC  has  filed an FCC Form  30i

zoplicetion for  digital  operations  on Channel 9, this
zppiicition 12 oa lsgzl nullity, =2nd ma2y not be accepted for
filirg v The  Comniszion. Trnis i3 Dbecauss Secticon

i3.6771c (=) OF :he Fules states that:

Applications may be filed to construct DTV broadcast stations only
on the channels designated in the DTV Table of Allotments set
forth in patagraph (b) of this Section, and only in the communities
listed therein. Applications that fail to comply with this requirement,
whether or not accompanied by a petition to amend the DTV table,
will not be accepted for filing.  [emphasis supplied]




14. Therefore, FMEC fzi1ls 1n its “Petition” to state

baszis fcr a legal <laim upon which relief can be
nted

Conclusion

15. Fzr all of the foregoing reazasons, FMBC has £iled a

ccedurally defective pleading that fsils to state the

sis for a Jegal c<laim upon wnich relief can be granted.

Ttz “Petlition for Rzconsideration, or, 1n the Alternative,
for Declaratory Ruling” must ke summarily denied.

WHEREFORE, 1T is respsctfully urged that the “Petition
fa1 Zeconsideratiosn, or, in the Alternative, for Declaratory
Puiing” f:lec by Fort Myers EFroadcesting Company BE DENIED.

FEzspectfully submitted,

CALOOSA TELEVISION CORPORATION

“TDennis J. Kelly
(0. C. Ear #292631)
Its Attorney

- . KELLTY

FIZo OF DEMNIS
=t filice Box €oal
Ennapcli=s, WD Z1401-051%
Telepnone= 888~-322-5291

B el



CERTIFICATE OF SERVICE

It 15 hereby cartified that a true copy of the
regoing  “Opposition, etc.” was served by First-class
ted Stat=s mail, postage prepaid, on this 13" day of
stemper, 2001 uvoen tne following:
lisl=, Esguire
14 Assoccoclates, LA
v Avanos, Sulte 1450
3171-1715
v Fort Myers Broadcasting Company
Jonathan . Blake, Esqguires
Covinston & Burlling
1201 Feansylvania &venue, H. W,
Wezhinmgton, DC 20004
Teunsgel for Feost Newsweek Stations Florida, Inc,
Kevin F. Reed, Esquire
Low Lohnes & Albertson, P.L.L.C.
1200 New Hampshire Avenue, N. W.
Suite B0QO0
Wasnlngton, 0C 20036
Couns=l for Cox Broadcasting, Inc
Jr., HEsguirs
ﬁ;t%lt?@ﬂ PLL.LLC.
"""" = osvenuese, WL W,
200726
Media Gzneral Communications, Inc.

Dennis J.

Kelly



Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In re Application of

CALOOSA TELEVISION CORPORATION File No. BPTVA-20010712AJK

WBSP-LP, Naples, Florida

For Conversion to Class A Status

To: Chief, Mass Media Bureau

COMMENTS IN SUPPORT OF CALOOSA OPPOSITION

Post-Newsweek Stations, Florida, Inc. (“Post-Newsweek™), licensee of
WPLG-DT (DTV Channel 9, Miami, Florida), submits these comments in support of the
Opposition filed by Caloosa Television Corporation (“Caloosa”) with respect to the above-

captioned matter on September 13,2001.” Caloosa filed its Opposition to defend against a

' Opposition to “Petition for Reconsideration, or, in the Alternative, for Declaratory Ruling,”
filed by Caloosa Television Corporation, File No. BPTVA-20010712AJK (September 13,2001)
(“Opposition™). Post-Newsweek files these comments because it believes that the facts included
herein will be of assistance to the Commission as it considers this matter. In the alternative,
Post-Newsweek requests that the Commission accept these comments as a late-filed opposition
to FMBC’s “Petition for Reconsideration, or, in the Alternative, for Declaratory Ruling.” Post-
Newsweek notes that FMBC’s certificate of service states that Post-Newsweek counsel was
served with the Petition by first-class mail on August 30,2001, and Post-Newsweek does not
dispute that FMBC did, in fact, serve Post-Newsweek counsel by mail. Perhaps because of some
problem with its delivery, however, Post-Newsweek counsel has no record of having received Its
service copy of the Petition and accordingly did not become aware of the Petition until it
received service of Caloosa’s Opposition on September 18,2001. For that reason, Post-
Newsweek has styled this pleading as comments in support of Caloosa’s Opposition, rather than
as an opposition to FMBC’s Petition.



Petition filed by Fort Myers Broadcasting Company (“FMBC”) on August 30, 2001,2 which
seeks to overturn the FCC’s grant of Class A television status to Caloosa’s station WBSP-LP,
Channel 9, Naples, Florida. FMBC challenges the grant of Class A status to WBSP-LP because
it wishes to use Channel 9 for the DTV service of its station WINK-TV in Fort Myers, Florida,
and specifically urges the Commission to take into account the pending rulemaking proceeding
to change its DTV channel (MM Docket No. 00-180) in evaluating the merits of its Petition.’
WINK-TV’s proposed DTV operations on Channel 9 would displace WBSP-LP’s existing
analog service.

As Caloosa points out in its Opposition, WINK-TV has no claim to DTV
Channel 9. Citing Section 73.622(¢)(1) of the FCC’s rules, which prohibits DTV applications
for channels other than those specified in the DTV Table of Allotments, Caloosa rightly notes
that “[a]lthough FMBC has filed an FCC Form 301 application for digital operations on
Channel 9, this application is a legal nullity, and may not be accepted for filing by the
Commission.™ Moreover, Caloosa properly points out that while the Commission initiated a
rulemaking to consider FMBC’s request to change its DTV channel from Channel 53 to
Channel 9, that rulemaking proposal has been “opposed by the licensees of WFTV(TV), analog

Channel 9, Orlando, Florida, and of WPLG-DT, digital channel 9, Miami, Florida.™ FMBC’s

“ Petition for Reconsideration, or, in the Alternative, Declaratory Ruling, filed by Fort Myers
Broadcasting Company, File No. BPTVA-20010712AJK (September 13,2001) (“Petition”).

3 Petition at 2 n.1 (“FMBC is a person aggrieved by the grant of Class A status to WBSP-LP
because such status conflicts with FMBC’s proposal to allot DTV Channel 9 to Fort Myers,
Florida in MM Docket No. 00-180).

* Opposition at 6.

* Opposition at 2. See a/se Comments ofPost-Newsweek Stations, Florida, Inc. in Opposition to
WINK-TV DTV Allotment Proposal, MM Docket No. 00-180 (filed Nov. 22, 2000) (“Post-
Newsweek Comments”); Reply Comments of Post-Newsweek Stations, Florida, Inc. in



channel change proposal also has been opposed by Media General Communications, Inc.
(“Media General”), licensee of adjacent-channel analog station WFLA-TV in Tampa, Florida,®
and by Caloosa.” In any event, FMBC’s proposed channel change has not been granted, and
therefore provides no legitimate basis for rescinding WBSP-LP’s Class A license.*

In its Petition, FMBC asserts that “substantial public interest benefits will result
from the substitution of an in-core television DTV allotment for the present out-of-core DTV
allotment for WINK-TV:™ that “[t]he DTV allotment proposed in MM Docket No. 00-180 is a
far more efficient use of Channel 9 than the use advanced in Caloosa’s application;”” and that
“equities favor grant of the in-core DTV allotment advocated by FMBC in MM Docket No. 00-
180, an allotment that will otherwise be impeded by grant of Class A protection to WBSP-LP.” .
FMBC fails to disclose, however, that its channel change proposal has been opposed by Post-
Newsweek, Cox Broadcasting, Inc. (“Cox™) and Media General because of harmful interference
to their existing full power co-channel and adjacent-channel digital and analog service and

because it would displace WBSP-LP "

Opposition to WINK-TV DTV Allotment Proposal, MM Docket No. 00-180 (filed December 11,
2000) (“Post-Newsweek Reply Comments™); Comments of Cox Broadcasting, Inc., MM Docket
No. 00-180 (filed Nov. 22,2000) (“Cox Comments”).

® Reply Comments of Media General Communications, Inc., MM Docket No. 00-180 (Dec. 11,
2000).

TReply Comments of Caloosa Television Corporation, MM Docket No. 00-180 (Dec. 11, 2000).

® See Opposition at 2 (“It is therefore unclear, and therefore at least as unlikely as likely, that
Channel 9 is in fact available for digital television use at Fort Myers.”).

® Petition at 18.

"1d. at 19.

11 Id

12 See Post-Newsweek Comments; Post-Newsweek Reply Comments; Cox Comments.

EE



Specifically, in MM Docket No. 00-180, Post-Newsweek objected to FMBC’s
channel change proposal because it would (1) cause harmful interference to the co-channel DTV
service provided by Post-Newsweek’s station WPLG-DT in Miami; B (11) cause harmful
interference to WFTV’s co-channel analog service in Orlando;™ (ii7y cause harmful interference
to WFLA’s adjacent-channel analog service in Tampa;” and (iv) displace WBSP-LP’s co-
channel analog service in Naples.'® Post-Newsweek demonstrated that FMBC’s proposal would
result in a loss of full power television service to at least of 82,679 persons and, due to the better
than average propagation characteristics in Florida, probably many more.” In its comments
opposing the channel change, Cox noted that FMBC’s proposed Channel 9 allotment would be
63.3 kilometers short-spaced to WFTV’s licensed site’® and “has the potential to decrease the
quality of WFTV(TV) service now being received by 269,526 persons (representing 10.76% of
the station’s service population).””

Accordingly. Post-Newsweek in MM Docket No. 00-180 submitted that the
harms resulting from FMBC’s channel change proposal far outweighed the asserted benefits.>’

Post-Newsweek noted that WINK-TV’s current DTV allotment already more than replicates its

1 ¢oe Post-Newsweek Comments at 2-3, 5-8. WPLG has been providing digital service on its
assigned DTV Channel 9 since May 1999.

" See Tl at 2.

1% See id.

" See M at 2-3; Post-Newsweek Reply at 2 and n.6.

' See Post-Newsweek Comments at 5-8.

'8 See Cox Comments at Engineering Statement, pp. 6-7.

“Id at 2. Cox also noted that it intends to relocate WFTV’s DTV service to Channel 9 at the
close of the DTV transition and that its DTV operations on Channel 9 “would cause increased
interference of 4.43% to co-channel operations of WINK-DT.” See id.at 3.

20 See Post-Newsweek Comments at 8-10; Post-Newsweek Reply Comments at 3-5.



existing analog service, providing a service population 11.4% greater than its analog service
population,?' and observed that while FMBC’s proposal would increase WINK-TV’s digital
service area by an additional 51,415 persons, it would do so at the expense of the at least 82,679
viewers that will lose their existing full power analog and digital service, the many more who
will suffer degradations in service, and all of the viewers who otherwise would enjoy the service
of WBSP-LP on Channel 9 in Naples.” Therefore, to the extent that the Commission weighs the
“equities” of preserving WBSP-LP's Class A status against granting FMBC’s DTV channel
change request — as FMBC explicitly urges in its Petition — it must take into account the harms to
the public interest on the record in MM Docket No. 00-180.
* * * *
For the foregoing reasons, Post-Newsweek supports Caloosa’s Opposition and

urges the Commission to dismiss FMBC’s Petition.

Respectfully submitted,

N A
Jonathaf . Blak¢
Jennifer K. Johnson
COVINGTON & BURLING
1201 Pennsylvania Avenue, N.W.
Washington, D.C. 20004-2401
(202) 662-6000 - Phone
(202) 662-6291 — Fax

Counselfor Post-Newsweek Stations, Florida, Inc.

September 24,2001

2L See Post-Newsweek Comments at 8-9
2 See id. at 4.



CERTIFICATE OF SERVICE

| hereby certify that on this 24th day of September, 2001, | caused a copy of the
foregoing Comments In Support Of Caloosa Opposition to be delivered to the following by U.S.

first class mail, postage prepaid:

Joseph A. Belisle

Leibowitz & Associates, P.A.

One SE 3" Avenue, Suite 1450

Miami, FL 33131-1715

Counselfor Fort Myers Broadcasting Company

John R. Feore, Jr.

Dow, Lohnes & Albertson, P.L.L.C.

1200 New Hampshire Avenue, N.W.

Suite 800

Washington, D.C. 20036

Counselfor Media General Communications, /xc.

Kevin F. Reed

Scott S. Patrick

Dow, Lohnes & Albertson, PLLC
1200 New Hampshire Avenue, N.W.
Suite 800

Washington, D.C. 20036-6802
Counselfor Cox Broadcasting, fnc.

Dennis F. Kelly

P.OBox 6648

Annapolis. MD 21401

Counselfor Caloosa Television Corggration

| (
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Jennifer A, Johnson’
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For g

Before the
Federal Communications Commission
Washington, DC 20354

In Re Application of:

Caloosa Television Corporation
for Conversion of

WRBSP-LP, Naples, Florida

to Class A Status

FCCFile No. BLTVA-20010712AIK

_— e e o W s

To: The Chief. Mass Media Bureau

Reply

Fort Myers Broadcasting Company (“FMBC?”) hereby replies to the Opposition to Petition
for Reconsideration, or inthe Alternative, for Declaratory Ruling (the “opposition) filed by Caloosa
Television Corporation (“Caloosa™}.'

Caloosa argues that FMBC’s Petition for Reconsideration or, in the Alternative, for
Declarator), Ruling (the “Petition”) is infirm because FMBC did not seek reconsideration of the
Video Services Division’s August 1 1,2000etter reinstating Caloosa’s Statement of Eligibility for
Class A Low Power Television Status. This is nonsense. No portion of the proceeding reinstating
Caloosa’s Statement of Eligibility was ever placed on public notice and, therefore, no one but
Caloosa was afforded notice and an opportunity to participate in that proceeding. Moreover, the

action granting the above-captioned license application was taken the very day the application

The silence of this reply with respect to any allegation of Caloosa in its Opposition should not be
interpreted as agreement with Caloosa’s assertions. To the contrary, the complete and correct facts
and law applicable to this proceeding are sei out in FMBC’s pleadings.

C\Broadcasri2001:Fr My ersiPleadines\Reply (1924 wpd I



appeared on public notice as accepted for filing. FMBC has clearly met the requirements of Rule
1.106 with respect to raising new matters in a petition for reconsideration,

Caloosa intimates that FMBC should have petitioned to deny the application to convert
WRBSP-LP to Class A status. Certainly FMBC, the licensee of Station WINK-TV, Fort Myers,
Florida, has standing as a competitor of WBSP-LP to file such a petition. However: Caloosa filed
for Class A status in an applicarion that was not subject to public notice prior to grant. Section
309(d)(1) of the Communications Act of 1934, as Amended (“Section 309”) permits the filing of
petitions to deny only against applications that are subject to pre-grant public notice. Thus, FMBC
was not allowed to petition to deny Caloosa’s application.

Caloosa further argues that the factual basis for FMBC’s Petition is not supported by
affidavits after the fashion of a petition to deny filed under Section 309. However, FMBC’s factual
allegations are supported by Caloosa’sown filings with the Commission and these filingsare subject
to official notice. Documents subjectto official notice meet the evidentiary criteria of Section 309.

Caloosa argues that the August 11, 2000 letter reinstating its Statement of Eligibility was
signed by the Chief, Video Services Division under “signing authority” delegated by the Chief Mass
Media Bureau aid, therefore, was not ultra vires. It is true that Rule 0.204 permits subdelegation
of delegated functions. FMBC submits that it is equally true rhat, in the special case of petitions for
reconsideration, Section 405 of the Communications Act contemplates action only by either (a) the
authority taking the order, decision, report or action being reconsidered, or (b) the Commission,
itself. In other words, Section 403 prohibits subdelegation of peritions for reconsideration. An
action by the Chief. Mass Media Bureau must be reconsidered by the Chief, Mass Media Bureau or

the Commission, itself. The Mass Media Bureau has long been sensitive to the need to operate

G"Broadcas\ 200 1'F 1 Myers\Plaadings\Reply 0924 wpd 2



strictly within the limits of delegated authority and has not hesitated to set aside actions taken outside

of proper delegations. See e.c. Southern Illinois Broadcasting Corp., 46 RR 2d 155 (Broadcast

Bureau 1979).

Caloosa suggests that it need not address the factual allegations in FMBC’s Petition because
it claims that FMB(C’s Petition is procedurally defective. However, Rule 1.106(c)(2) allows the
Commission to consider new facts raised in a petition: for reconsideration whenever consideration
of the facts relied upon is in the public interest. In this connection, FMBC notes that one of the
criteria for granr of a license is “rhat no cause or circumstance arising or first corning to the
knowledge of the Commission since the granting of the permit would, in the judgment of the
Commission. make the operation of such station against the public interest....” See 47 USC §319(c).
FMBC submits that its Petition ammply demonstrates the above-captioned application was granted
solely on the basis of an incorrecr and incomplete factual record. An objective appraisal of WBSP-
LP’s dismal operaring history must conclude that the station is not within the category of stations
eligible for Class A status. Accordingly, grant of WBSP-LP’s Class A application is clearly against
the public interest.

Caloosa ciaums that Station WBSP-LP’s authorization is not forfeit under Section 312(g) of
the Communications Act because “WBSP-1.P has never been off the air for 365 consecutive days....”
The fact is, however, that WBSP-LI> has been without operating authority for periods well in excess
of 365 davs. Caloosa cannot correctly claim that a completely unaurhorized transmission from
fecilities that Caloosa. itself; admitted were unsuitable for broadcast operations constitutes
transmission 0fa broadcasting station’s signal forpurposes of Section 312(g) of the Communications

4ct. The Commission defines what constitutes broadcasting station WBSP-LP. not Caloosa.

(5]

GirBreadcasri200 14t Myers:PleadingsiReply 0974 wpd



Accordingly, the facilities that Caloosa operated ever so briefly during the sixteen months when
WBSP-LP had no operating authority were not low power television station WBSP-LP.

Caloosa cites the Enforcement Bureau's decision in WRHC Broadcasting Corporation, 15

FCCRed 5551 (Enf. Bur. 2000) (the “WRHC Case') as authority for the proposition that a station

operating on the wrong frequency for over a year was not subject to automatic license cancellation

under Section 312(g). The facts presentedin WBSP-LP’s case are thereverse of those inthe WRHC
Case. WRHC was seeking to continue its broadcast operations and maximize its programming
service. WBSP-LP, on the other hand, was seeking to curtail its broadcasting operations and to
minimize its service. FMBC submits that the issue of automatic cancellation under Section312(g)
was not adjudicated in the WRHC Case and remains one of first impression.

In the case of WBSP-LP, Caloosa sought silence authority, claiming that WBSP-LP’s
facilities at the Naples, Florida CATV headend could not be operated because of interference to
CATV operations. For obvious reasons. WBSP-LP did not renew its STA to operate with these
interfering facilities. Howcver, WBSP-LP now seeks to avoid loss of its license under Section
312(g) through claimed operation of those unauthorized and interfering transmission facilities.
FMBC submits that Station WBSP-LP was silent for a period in excess of one year. Caloosa did
operate an unauthorized facility during this period, but it was not WBSP-LP because WBSP-LP had
no operating authority.

In view of the foregoing, FMBC requests grant of its Petition and dismissal or denial of the

above-referenced application. In the alternative, FMBC requests deletion of Station WBSP-LP’s

G Broadeas!' 200141 MyersiPieadingsiReply.0924 wpd 4



license and cancellation of its call sign.

Leibowitz & Associates, P.A

One S E. Third Avenue. Suite 1450
Miami, Florida 33131-1715
(305)530-1322 Telephone

GhiBiroadeast 20015 Myers\Pleadings\Reply 0924 wpd

Respectfully submitted,

Joseph A. Belisle
Counsel for
Fort Myers Broadcasting Company



CERTIFICATE OF SERVICE

I, Maria Priede, hereby ceitify that I have this 26" day of September, 2001 caused a copy of
the foregoing “Reply” to be delivered by U.S. First Class Mail, postage prepaid, to the following:

Dennis J. Kelly, Esq.

PO Box 6618

Annapolis, MD 21401

Counsel for Caloosa Television Corporation

Cpfniid

Maria I. Briede
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