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1 INTRODUCTION
1. We grant the Applications of Lockheed Martin Corporarion (“Lockheed Martin™,

Comsat Corporation and Comsat Digital Telepon, Inc. (collectively. “Comsat* and, with
Lockheed Martin, “Assignors™), and Intelsat, Ltd.. Intelsat (Bermuda). Ltd.. Intelsat LLC. and
Intelsat USA License Corp. (collectively, “Intelsat” or “Assignees” and. together with Assignors.
“Applicants™) to assign common carrier and non-common camer earth station licenses. pnvate
land mobile radio (“PLMR") licenses, and international section 214 authorizations from
Assignors to Intelsat.' We also grant Assignors’ request to modify the regulatory status of the
common camer earth station licenses to dual-use common carrier and non-common carrier
licenses.” As discussed below. we conclude, pursuant to our review under secrions 214(a) and
310(d) of the Communications Act of 1934, as amended (the “Communications Act™ or “Act”}.”
that approval of the Applications will serve the public interest. convenience, and necessity. In
addition, subject to the limitations specified herein. we find that the public interest would no! he
served by prohibiting the proposed indirect foreign ownership of Intelsat LLC in excess of the
twenty-five percent benchmark set by section 310(b)(4) of the Act.”

See Applicaiion for Consent io Assignments. File No [SP-PDR-20020403-00010 (“*Petiion fur
Declaratory Rulinp*); Applications for Satellite Space and Earth Station Authorizations. File Nos. SES-ASG-
20020405-00552, SES-ASG-20020405.00561, SES-ASG-20020405-00564. SES-ASG-20020405-00565, SES-
ASG-20020405-00566 and File Nos. SES-MQOD-20020405-00568 er al. ("Earth Station Applicauons™),
Application for Assignments of Authorization. File No 0000838233 ("PLMR Applications”); Application for
Assignment of Section 214 Authorizations. File No. ITC-ASG-20020403-00185 (“International 214 Applicauon”
and. together with PLMR Applicattons. Eanh Station ,Applications. and Petition for Declaratory Ruling.
“Applicattons”). See Appendix B to this Order and Authorization tor 3 detailed list of the licenses and
authorzations involved in rhe Applications. as updated by Appiicants™ submiasion in Appendix C to this Order and

Authorization

See File Nos. SES-MOD-20020405-00568 ¢f al.. Peiiiion {or Declaratory Ruling. ruprn note 1. atn.2,
Assignors seek modification of the common carrier licenses io dual-use licenses to allow the licensee. and
eventually the assignee. to make the most efficient use of the facifities See, e.g.. File Nos. SES-MOD-20020405-

00568 er al. at Exhibit 1.

The Communications Act of 1934.47 U.S.C.§8 151 erseq  The Telecommunications Act of 1996the
“1996 Act*) amends the Communications Act of 1934, See Pub.Law No. 104-104, § 202, (10 Stat 56 ( 1996).
Hereinafter. all citations io the Communicarions Act will be to the relevant section of the United States Code unless

otherwise noled. See 47 US.C. §§ 214(a). 310(d}.

47 U.S.C. § 310(b)(4}
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11. BACKGROUND

A. Assignors

a. Comsat Corporation, incorporated in the District of Columbia. is a whollv-owned
subsidiary of Lockheed Manin Global Telecommunications LLC. a Delaware fimited hability
company that in turn is a wholly-owned subsidiary of Lockheed Martin. a publicly-traded U.S.
company incorporated in Maryland.” Comsat Corporation is a major U.S. distributor of Intelsat
system capacity and a provider of ground services, network management services. and other
value-added services incorporating Intelsat capacity.® Comsat Corporation previously served as
the U.S. Signatory to the International Satellite Telecommunications Organization
("INTELSAT™) prior to INTELSAT’s privatization from an intergovernmental organization on
July 18,2001." On July 31, 2000, the Commission found rhar the transfer of conrrol of Comsar
Corporation to Lockheed Martin was in the public interest.®

B. Assignees

3. Intelsat. Ltd., the privatized successor 1o the intergovernmental organization
LNTELSAT. is a company incorporated under the laws of Bermuda. Intelsat. Ltd. owns and
operates a global satellite system providing space segment capacity for communications
services.” Upon privatization. substantially all of INTELSAT's operational assets and liabilities
were transferred to several companies within an affiliated group with a holding company
structure. Intelsat. Ltd. is the parent of all other companies in the group and holds the United

> See Perition for Declararory Ruling. supra nore 1. at 4; Inrernaiional 214 Application. supra nore . at 3:
see also Lockheed Manin Global Telecommunicarions. Comsai Corporaiion, and Conisar Gernteral Corporaiion
Assignor, and Telenor Sarellire Mobile Services. fuc.. and Telenor Sarellite. Inc.. Assignee. Applications for
Assignment Of Section 214 Awthorizanons, Private Land Mobile Radio Licenses. Experimenral Licenses. and Eartfi
Sianon Licenses aiid Petition for Declaratory Ruling Pursuant 10 Secrion 310tb)(4) o the Comnuaications Act,
Order and Authorizarion, FCC (0}-369, 16 FCC Red 22897 (2001}, erratum, DA 02-266. 17 FCC Red 2147 (IB
2002) ("Comsai-Telenor Order”).recon. denied. Order on Reconsideration. FCC 02-207 (rel. July 12, 2002)
("Comsat-Telenor Reconsideration Order")

¢ Peurion for Declararory Ruling. supra nore |, at 1%

See. e.g., FCC Repon io Congress as Required #v rlie ORBITAcr. FCC (2-170. 2002 WL 1332760(rel.
June 14.2002% (“2002 ORBIT Act Report™).

8 See Lockheed Manin Corporarion. Comsor Governmental Syvstems. LLC. and Comsar Corporarioii,

Applications jor Transfer o Control of Cornsat Corporazion and lrs Subsidiaries, Licensees of Various Sarellize,
Earth Starion Private Land Mobile Radio arid Experimental Licenses. and Holders of International Section 214
Aurhorizations, Order and Authorization. File Nos. SAT-T/C-20000323-00078 and SAT-STA-20000313-00078.
FCC 00-277. 15 FCC Red 22910 (2000) erratum. DA 00-1789. 15 FCC Red 23506 (SRD/IB 2000) (*Comsat-
Locthieed Order").recon denied. FCC 02-197 (rel July 3. 2002) ("Conmar-Lockheed Recansiderarion Order").
The parries consummated the transaction on August 3. 2000. See Letter from Raymond G.Bender. Jr.. Counsel for
Cornsat Corporaiion. t© rhe Secretary. Federal Communications Commission (filed Aug. 2. 2000).

o See Petition for Declaratory Ruling. supra note |. at 5
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Kingdom authorizations for International Telecommunication Union regstrations in the Ka-
BSS-. and V-bands.”™ As a “successor entity' to INTELSAT. Inrelsat. Lid. is scheduled Io
conduct an initial public offering (“IPO"), to dilute substantially the ownership by former

INTELSAT Signatories.™"

4. Intelsat (Bermuda), Ltd., a wholly-owned subsidiary of Inielsat, Ltd. and also
organized under the laws of Bermuda. is responsible for the oversight of satellite procurement
and operational matters. including matters involving control of space and ground segment
assets.'” Intelsat Global Service Corporation, a wholly-owned subsidiary of Intelsai (Bermuda).
Ltd. and incorporated in Delaware, provides technical, marketing, and business support services.
including day-to-day operation of the satellite network. to Intelsat, Ltd. and its subsidiares."
Intelsat Global Sales & Marketing Ltd.. also a wholly-owned subsidiary of Intelsar (Bermuda).
Ltd. and organized under the laws of England and Wales. is the contracting party for most of
Intelsat's customer contracts and buys space segment capacity from Intelsat (Bermuda),Lid.""
On a going forward basis, Intelsat’s U.S. customers will contract with Intelsar USA Sales
Corporation, a Delaware corporation that is wholly owned by Intelsat Global Sales & Marketing
Lid." Today, in addition to the Intelsat group of companies, more than 300 official distributors

and wholesale customers market Intelsat communications capacity.'®

5. Intelsat LLC, a Delaware limited liability company that is the proposed Title [Tl
licensee for the earth station and PLMR licenses, already holds the Inrelsat C- and Ku-band
satellite licenses issued by this Commission.”" Intelsat LLC is wholly owned by Intelsat

w See 20002 ORBITAcr Reporr. supra note 7.

a See section 621. Open-Marker Reorganization for ihe Betterment of Iniemational Telecommunications
Act. Public Law 106-180 (the "ORBIT Act™). 47 U.S.C.§ 763. Intelsar LLC. Request for Extension of Time Under
Section 621(5) of the ORBIT Acr. Memorandum Opinion and Order. File No. SAT-MSC-20010622-00075. FCC
01-288, 16 FCCRcd 18185(2001). The U.S. Senaie and House have passed S.2810, which would extend the
deadline from December 31. 2002 10 December 3i. 2003

. Petition for Declaratory Ruling. supra nore 1. a1 5

e Id

" Id.

' Id.

1 Id. ai 2-3. Applicants stale that under the terms of Intelsat’s Distribulion Agreement. Wholesale Customer

Agreement. and Non-Exclusive Customer Service Agreement. both distribution and wholesale customers can. and
often do. resell Intelsar capacity as pan of ihe services they provide to consumers /d. atn.3.

: See Applications of Intelsar LLC Fur Authorirv 1o Operare. and 10 Further Consiruct, Launch, and
Operare C-Band and K«-Band Saiellites rthar Form a Global Communications Svsten in Geastationary Orbir.
Memorandum Opinion, Order and Authortzarton. FCC 00-287, |5 FCC Red 15460 (2000), (“/ntelsar LLC
Licensing Order™),recon. denied. FCC 00-437, 15 FCC Rcd 25234 12000). The Commission conditioned ihe
authorizations on a subsequent Commission finding rhar INTELSAT s privatization would be consistent with the
ORBIT Act criteria. Inrelsar LLC Licensing Order. 15 FCC Red at 15519. para. 160. On May 29, 2001. the
(continued.. ..)

A
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Holdings LLC, a Delaware limited liability company thar itself :s wholly owned by Intelsat
(Bermuda). Ltd."® htelsat LLC sells all of its space segment capacity 1o Intelsat (Bermuda)
Led."”

6. Intelsat USA License Corp.. a Delaware corporarion that is wholly owned and
controlled by Intelsat USA Sales Corporation, is the proposed holder of the international section
214 authorizations and will provide common carrier services to customers.”™" Inrelsat USA Sales
Corporation will provide non-common carrier services to customers.”*

C. The Transaction

7. Applicants seek approval of the Applications in connection with Intelsar
(Bermuda), Lid.’s proposed acquisition of the assets of a Lockheed Martin business unit known
as Comsat World Systems {*CWS™) and the assets of certain associated Comsar business
enrerprises. namely, Comsat Digital Telepon. Inc. ("CDTI") and Comsat General Corporation
(""Comsat General™), both of which are subsidiaries of Cornsat Corporation." In addition to the
Petition for Declaratory Ruling. the Applications request thar the Commission authorize: (1) the
assignment of seventeen common camer licenses from Comsat Corporation/CWS to Intelsat
LLC (File No. SES-ASG-20020405-00564);(2) the assignment of eight non-common carmer
licenses from Cornsat Corporation/CWS to Inrelsar LLC (File No. SES-ASG-20020405-00565);
(3)the assignment of four non-common camer licenses from CDTI to Intelsat LLC (File No.
SES-ASG-20020405-00566); (4) the assignment of four common carrier licenses from Comsar
General to Intelsar LLC (File No. SES-ASG-20020405-00561): (5)the assignment of one non-
common cmer license from Cornsat General to Inrelsar LLC (File No. SES-ASG-2002-0405-

(Continued from previous page)
Commission released the INTELSAT ORBIT Acr Compliance Order finding that INTELSAT's privatization would
be consisient with the non-TPO criteria specified in sections 621 and 622 of rhe ORBIT Aci. See Applications of
inrelsar LLC For Aurhortev to Operare, and 1o Further Construci. Launch. arid Operate C-band aiid Ki-band
Satellites rhai Form a Global Communications Svstemn m Geostationary Orbir. Memorandum Opinion. Order and
Authorization, FCC 01-183, 16 FCC Rcd 12280 (2001 ("INTELSATORBIT Act Compliance Order"):47 U.S.C.
%§ 763-763a. The licenses became effective and operaring autherity was conferred upon Intelsat LLC when
INTELSAT rransferred its satellites and associared assets to Intefsat LLC on July 18. 2001

' See Peution for Declaratory Ruling. supra note |, at 6

9 2002 ORBITAcr Repon. supra note 7: INTELSAT ORBIT Aci Compliance Order, 16 FCC Rcd at 12283,

See Petition for Declaratory Ruling. supra note 1. a1 7

- See Lerrer from Lawrence W. Secresr. 111 and Rosemary C. Harold. Counsel to Intelsat LLC. to James L
Ball. Chief. Policy Division. Internarional Bureau. Federal Communicarions Commission (filed July 24, 2002)

("July 24 Lerrer™). at 3.

L)

- Pet:uon for Declarator!  Ruling. supra nore 1. ai 2. n.2. The proposed sale Includes the assignment of the

CDTT pusiness. bur not thar of Comsar General 1d. at n.2. The contemplated acquisition would occur under e
terms of 20 Asset Purchase Agreement entered into on March 15, 2002 by and among Comsai Carporation, Comsar

Digital Telepon. Inc., and Intelsat (Bermuda), Lid. Id ar 10-]1.
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00552): (6) the modification of the seventeen common camer licenses held by Comsai
Corporation/CWS5. to be assigned to Intelsat LLC in File No. SES-ASG-20020405-00364. from
common carrier status to dual-use common carrier/non-common carrier status (File Nos. SES-
MOD-20020405-00568 er al.); (7) the modification of the four common carrier licenses held by
Comsat General. to be assigned to Intelsat LLC in File No.SES-ASG-20020405-00561. from
common carrier status to dual-use common carrier/non-common carrier status (File Nos. SES-
MOD-20020405-00594 e: al.}); (8) the assignment of 36 section 214 authonzations from Comsar
Corporation to Intelsat USA License Corp. (File No. ITC-ASG-20020405-00185): and (9) the
assignment of two PLMR licenses held by Comsat Corporation to Intelsat LLC (File No.
0000838233).7

8. Upon the closing of the proposed transaction. Intelsat LLC would hold the Title LI
licenses and Intelsat USA License Corp. would hold the section 214 authorizations.” Intelsat
Global Service Corporation would hold title 10 the earth station facilities and equipment as well
as to real estate in Clarksburg, Maryland and Paumalu, Hawaii.” According to Applicants. the
proposed transaction does not affect Lockheed Martin's current ownership of approximately
24.05 % of Intelsat, Ltd.?° Applicanrs also seek approval of the assignment to Intelsat of: (1) any
authorization issued to Comsat/CWS during the pendency of the Commission’sconsideration of
the assignment applications or dunng the period required for consummation of the assignment
following approval: and (2) applications that will have been filed by Comsat/CWS and that are
pending at the rime of consummation of the proposed assignment. including requests for sgeciu]
temporary authonty concerning a new or existing facility associated with this transaction.=

- See Appendix B to this Order and Authorizauon. as updated by Applicants’ submissions in Appendix C to
this Order and Authorization. As pan of ihe planned dissolution of Lockheed Martin Global Telecommunications
LLC. Comsat General and Lockheed Martin filed a pro forma application to transfer control of ali Comsal General
applicauons from Comsai General 1o Lockheed Martin  Ser Penmon for Declaratory Ruling. supra note 1. at n.5
On May 22, 2002, Assignors advised that Lockheed Martin and 11s subsidiary Comsat General had consummated
the pro forma transfer of control of all Comsat General licenses to Lockheed Martin on April 25. 2002. See Lelter
from Martha E. Heller to the Secretary. Federal Communications Commission (filed May 22. 2002). Of the
seventeen transferred licenses, five earth station licenses listed in File Nos SES-ASG-20020405-00552 and SES-
ASG-20020405-00561 will be assigned 1o Inteisat LLC as a part ot this transacuion. See Petition for Declaratory
Ruling. supra noie |. at n.5; see also File Nos. SES-TIC-20010408.0060~¢r al.

- Petition for Declaratory Ruling. supra note |. at 4-5 Intelsat USA License Corp would admimister the

common carrier services and would outsource cusiomer service. billing. and related functionsto us parent Intelsal
US.4 Sales Corporation. The non-common carrier business operanions of the former CWS would be absorbed by
either Intelsat USA Sales Corporation or Intelsat Global Services Corporation. See July 24 Letter. supra note 21.

ai 3.

Petition for Declaraiory Ruling. supra note |. ai ]

26 id. al 9. The remaining 75.95 % ownership inierests in Intefsat. Lid. are held by more than 220 entities
representing more than 145 nations. /d See infra para 39.

am

Petiuon for Declaratory Ruling. supra note I. at 11-12
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9. Applicants state that, through the proposed transaction. Intelsat would acquire the
same operational capabilities as its facilities-based nvals. which would accelerate Intelsat’s
development as an efficient competitor with the ability to market a full range of communications
services closely tailored to customer needs.”® Applicants further state that the proposed
transaction is largely complementary because it would combine Intelsat space segment capacity
with the CWS downstream distribution infrastructure.”® Further. according to Applicants.
customers would continue, after the transaction. to be able to select from among a  ide range of
competitive providers of numerous other satellite systems. fiber-optic cables. and rescliers of

intelsat capacity.”"

10. On April 24.2002. the International Bureau issued a public notice. announcing
that the Applications were accepted for filing and establishing a pleading cycle to permit
interested parties an opponunity to comment on the Applications.” AT&T Corp. filed 4 petition
to deny the Applications; Worldcom, Inc. and Spnnt Communications Company LP (“Worldcom
and Sprint") filed a petition to condition grant of the Applications; Verestar, Inc. filed a letter
suppomng the Applications with one proviso: and Lingation Recovery Trust (“LRT™) filed a

"provisional** petition to deny the Apphcanons Applicants filed an opposition to the petltlons
to deny and condition grant.”> LRT filed additional pleadings, and Applicants responded.’

- Id. at 13 In panicular, Applicants state thai the majority of intelsat’s current business 1s the provision of
space segment capacity io a number of distributors and wholesale customers that in turn provide various satellite.
based services to carriers and an array of cusiomers. and that Intelsat only recently has begun to gain experience in
providing capacity directly to carriers and other U S. cusromers. Id. at 7i. Applicants state rhar. by combining
Intelsat's experience in providing raw space segmenr capacity with Comsai's markefing acumen, pround services
and network management services. the combined enlerprise will be able io take advantage of the same business
efficiencies that its competitors now employ. Id. at 22 Moreover. Applicants stale that Intelsai. us an imegrated
service provider. would be able io compeie more effeciively with major international facilities-based providers in
offering "one-slop shopping™ 1o end users. providing 1ts own telemetry, tracking and conirol. and offering
remapping and other value-added services. Id.ai 21-12.

29

Id xns

i id at 13

2l

See Public Aotice. Lockheed Marim/Comsat and tirelsar Seck FCC Consenr o Assign Licenses and
Section 214 Authorizanions. DA 02-95] (rel. Apr 24, 2000)

See AT&T Petition io Deny (filed Mav 24. 2002) (-AT&T Petition™): Perition of Worldcom 2nd Sprinr io
Condition Granr (filed May 24, 2002) (“Worldcom/Sprint Peiiiion™): Lerier from Scott H. Lyon. Assistant General
Counsel. Verestar, Inc o Secretary, Federal Communications Comrmaission (filed May 24, 2002} ("Veresiar
Lener™y: LRT Provisional Petition to Deny (tiled May 24, 2002y ("LRT Provisional Peiiiion™).

- Opposition of Lockheed Martin Corporation.er a!.. and Inrelsar. Lid..er af. to Petitions to Deny and
Peritions to Condition Grani (filedJune 7.2002) (*Camsal/Inte}sa: Opposirion')

H See Reply Comments (filed lune 7, 2002y (“LLRT Reply'"). Proposal for Administrative Dispute Resolution
of Issues (tiled June 7. 2002), and Motion io Accept Supplemeni to Provisianal Petition io Deny and Supplemeni
to Provisional Petiticn to Deny (tiled June 24.2002) Assignors responded to LRT's June 24. 2002 filings with
June 27. 2002 letter. In addition. LRT tiled, on July 22. 2002. another pleading denominated as g Morion io
(continued.. ..}
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Worldcom and Spnnt tiled an August 23. 2002 letter, and Applicants responded * Appendix A
to this Order and Authorization lists the parties to this proceeding

III.  PUBLIC INTEREST ANALYSIS

A. Framework for Analysis

11 In considering the Applications. the Commission must determine, pursuant to
section 214{a) and section 310(d) of the Act, whether the proposed assignments will serve the
public interest.*® In addition, because of the foreign ownership interests presented in this case
we also must determine whether the proposed assignment of licenses to Intelsat LLC is
permissible under the foreign ownership provisions of section 310 of the Act.""

12. The legal standards that govern our public interest analysis for assignment of
licenses and authorizations under sections 214(a) and 310(d} require that we weigh the potential
public interest harms against the potential public interest benefits to ensure that, on balance. the
proposed transaction will serve the public interest. convenience, and necessity.” " Our analysis
considers the likely competitive effects of the proposed assignments and whether such
assignments raise significant anti-competitive issues.”” In addition, we consider the efficiencies
and other public interest benefits that are likely to result from the proposed assignments.®*®

(Continued from previous page)
Strike. to which Assignors responded on July 29.2002. Funher. LRT filed a ""Reply to Lockheed Oppasition”™ on

August 8, 2002, 10 which Assignors responded on August 26. 2002. On September. 16. 2002, LRT tiled a **Motion
to Strike Unauthorized Responsive Pleading of Cornsat."

* See Leiier from Alfred M. Mamlet and Maury Shenk. Counsel for Sprint Communications Company. L P

and Worldcom, Inc., 1o Secretary. Federal Communicarions Commission (filed August 23, 2002)
(“Worldcom/Sprint Letter'); Letter from Lawrence W. Secrest. !l and Rosemary C. Harold. Counsel 1o
Appiicanrs, w Secretary. Federal Communications Commission (filed September 9. 2002} (“Sepiember 9 Letter™).

% 47 U.S.C.§§ 214(a), 310(d).
. See47 U.S.C.§ 310(a). (b)
* See, e.g.. Application of VoiceSiream Wireless Corporation. Pawertel. Inc.. Transferors. arid Deutsche

Telekom AG. Transferee.for Consens 10 Transfer Control of Licenses and Authorizations Pursuant to Sections 214
and 3]0(d) ofihe Communicarions Acr andfor Declaraiorn Rufing Pursuant to Section 310 d rlie
Communications Act. Memorandum Opinion and Order. FCC 01-142. |6 FCC Red 9719.9789. para 7 (2001)
{("VoiceStream/Deusrsche Telekom Order™). See also AT&T Corp.,British Telecommunications, plc. VLT Co. LLC.
Vieler License Co. LLC.and TNV (Bahamas)Limited. Applications For Granr of Secrion 214 Authorin,
Modification of Authorizations and Assignment of Licenses in Conneciion with rhe Proposed Jaine Venture
Berween AT&T Corp. and Brittsh Telecommunicauons. plc. Memorandum Opinion and Order, FCC 99-3 13. 14
FCCRcd 19140, 19147, para. 15 (1999) ("AT&T/BT Order '), Motient Services Inc and TM| Communications
and Company, |p. Assignors. and Mobile Sarellire Verrures Subsidian: LLC, Assignee-. Order and Authorization.
DA 01-2732. 16 FCC Rcd 20469. 20473. para. L1 (1B 20011 (“Motient Services Order™).

" See. €.g., AT&T/BT Order. 14 FCC Rcd ai 15148, para. IS

See, e.g., VoiceStream/Deutsche Telekom Order. |g FCC Red ap 9789, para 17.
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Funher, we consider whether the proposed transactions present national security. law
enforcement. foreign policy or trade policy concerns.*’

B. Qualifications

13. As athreshold matter, we must determine whether the Applicants are qualified to
hold and assign licenses under section 310(d} of the Act and Commission rules. In making this
determunation, we do not, as a general rule, re-evaluate the qualifications of the assignors unless
issues related to basic qualifications have been designated for hearing by the Commission or have
been sufficiently raised in petitions to warrant the designation of a hearing.”™ Conversely. the
analysis of every assignment application requires that we determine whether the proposed
assignee is qualified to hold Commission licenses.”™ Section 310¢d} requires that the
Commission consider the qualifications of the proposed assignee as if the assignee were applying
for the license directly under section 308 of the Act.*

14. LRT alleges that the Applications are defective for failing to disclose information
critical to assessing the Assignors' qualifications to continue as Commission licensees. In
particular, LRT argues that Assignors fail to disclose that Lockheed Martin doesn't possess a
final grant of authority for the Cornsat licenses because LRT filed a petition for reconsideration
of the Commission's July 31. 2000 grant, in the Comsar-Lockheed Order. of the transfer of
control of Comsat Corporation to Lockheed Martin and thus the transfer of control 1s “non
final.™* In July 2002. however, the Commission dispensed with this and related arguments in x
series of orders denying LRT's vartous petitions seelung reconsideration of Cornmission
decisions granting authority to Lockheed Manin and Comsat.® In panicular, in the Comsar-

al . . : - .
See Rules and Policies on Foreign Parriciparion uitlie U S. Telecomniunicarions Marker, Report and

Order and Order on Reconsiderauon. FCC 97-398, 12 FCC Rcd 23891. 23919-21. paras. 61-66 (1997) {“Foreign
Paruciparion Order™). Order on Reconsideration. FCC 00-339. 15 FCC Rcd 18158 (2000}

* See,e.g.. VoiceStream/Deutsche Telekom Order. 16 FCC Red at 9790. para. 19

1
See 47 U.S.C. § 308; see also Applications of AirTouch Communicanons, Inc.. Transferor. and Vedafone

Group. PLC. Transferee. For Cansent to Transfer of Control of Licenses and Authorizanions. Memorandum
Opinion and Order. File Nos. 0000003690 er al . DA 99-1200, 14 FCC Rcd 9430. 9432-34. paras. >-9 (WTB

1999,

= 47 U.S.C.§ 308
+ LRT Provisional Petition. at 2-11
“° See Comsar-Lockheed Reconsideration Order. FCC 02-197 (rel. July. 5, 2002} Lockheed Marrrn

Corporarion. Authoriry 10 Construct. bunch, arid Operare a Ka-Band Sarellite Svstent int the Fixed-Satellire
Service. Order on Reconsideraiion. FCC 02- 198 trel. July 3. 20023. Litigation Recovery Trust, Perinon for
Declaratory Ruling Seeking a Determinarion ihar Comsat Corporation Has Violated the Sarellire Acr 1 Making
Acquisitions of Stock rn Various Other Companies. FCC 02-199 (rel. July 5. 2002); Comsar Corporarron d/b/a/
Comsat Mobile Communrcarions. Applicarion for Authoriry under Secrron 753(c; of the international Mariiine
Satellite Act and Secrion 214 ofrhe Communications Act of 1934. as amended. 10 Establish Channels of
Communication Berween Land Eanh Stations arid fnmarsat Third Generarion Sarellres. Hle Nos. [TC.97.292 e
al, FCC 02-2000 (rel. July 5,2002); Comsai-Telenor Reconsideraiion Order. FCC (2-207 (rel. July 17. 2002).
(continued....)
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Lockheed Reconsiderarion Order,the Commission denied with prejudice and in all respects
LRT's petition for reconsideration of the Comsai-Lackiieed Order.”" We find that LRT has
raised no substantial and material facts as to Comsat's qualifications as assignor of Commission
licenses and authorizations. Further, as noted above. the Commission previously has found
Lntelsat LLC 1o be qualified to be a Comssion licensee.® Based on our review of Assisnees’
current ownership, we conclude that Intelsat LLC and Intelsat USA License Corp. are qualified
under our rules to hold the licenses and authorizations at issue in this proceeding."

C. Competitive Effects

15. Our public interest analysts under sections 214(a) and 310(d) includes an
evaluation of the competitive effects of the proposed transaction in both the relevant product
markets and the relevant geographic markets. For telecommunications service providers. the
Commission has determined that the relevant product and geographic markets can include both
U.S. domestic telecommunications services markets and telecommunications services between
the United States and foreign points.>® For the intemational lelecommunications marker. the
Commission has evaluated the competitive effects on a country-by-country basis, for service
between the United States and specific foreign countries. where service to each foreign country
from the Unired States represents a separate geographic market.”' In those analyses. the
Commission considered whether proposed transactions would lessen or enhance competition in

(Continued from previous page)
erratum DA 02-1510 (PDAIB Aug. 5. 2002). LRT has sought judicial review of several of these orders. See LRT |
FCC. USCA Docket No. 02-4372 (2d. Cir) (filed Aug 8.2002). Seealso+47 C.F.R § 1.106(n) (the filing of a
petition for reconsideration does not stay the effectiveness ofa Commission decision).

* Comsai-Lockheed Reconsideration Order. FCC 02-197_ at paras. 2. 20-21  The fact that LRT has filed
vet another pleading in that proceeding does nor obviate rhe finality of the Cornmission's July 12.2002 action or
our reliance upon it in this proceeding. Funher. the Commission in that action stared. with regard to
Comsat/Lackheed’s claims that LRT and/or its members' primary dim in filing the various pleadings s to harass
Comsat and its successor and/or assigns. thar 1t takes these claims very seriously. noting a documenred pattern of
conduci by LRT and/or its members with regard to Comsai and/or its successors or assigns that appears tc go
beyond legitimate advocacy. The Commission expressly warned LRT and/or its members that sanctions miy apply
should they file abusive or harassing pleadings with the Commuission. 1d. a1 para. 19.

* See supra para 5.

49
See infra section II1.F. paras 35-46.

0 See, e.g.. VoiceStream/Deutsche Telekom Order. 16 FCC Rcd at 9823, para. 78.9825, para. 81.9833.
para 91 See also Application of WoerldCam. Inc . and MCI Communications Corporation for Transfer of Conirol
of MCl Communications Corporation to WorldCom, Inc.. Memorandum Opinion and Order. FCC 98-225, 13 FCC
Red 18025 (1998) " MCI/WorldCom Order™).Comsat/Lockheed Order. 15 FCC Red at 22915. para 16: and
Applicaiton of General Electric Capital Corporanon and SES Global 5.A.for Consent 1o Transfer Conirol of
Licenses arid Authorizations Pursuanr to Secrron 214iat and 310(d) of the Convnunicarions Act and Petition for
Declaratory Ruling Purruanr 1o Secrion 3{0tb) 45 of the Communications Act. Order and Authorization, DA 01 -
2100. 16 FCcC Red 17575 (1B & WTB. 2001), Supplemental Order. DA 01-2482. 16 FCC Red 18878 (IR & WTB.

2001) (“GE/SES Order".).

51

Comsat/Lockheed Order. 15 FCC Red ai 22916, para. |8
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the provision of communications services in. to. or from the United States.

16.  Worldcom and Sprint argue that the relevant product market is wholesale.
unbundled Intelsat space segment services.” They contend that this product market is
characterized by the continuing dominance of Comsat."" They state that the merger of Intelsar
and Comsat would involve a horizontal combination of the largest and second-largest U.S.
providers of wholesale Intelsat services that would result 1n increased market power by the
merged entity, and a vertical integration of wholesale space segment with retail businesses that
would increase the ability of the combined entity to impose a price squeeze on competitors that
must purchase Intelsat services as an input.”* Funher. they contend that the provision of Intelsar
services is a distinct product market because the Commission regulates Comsar as dominant on
thin routes.”> They state that it is primarily on thin routes that Worldcom. Sprint and other major
U.S. customers heavily consume Intelsat services.” ™ They further state that they would have no
reason to purchase Intelsat services from Comsat if fiber optic cables or other satellite systems
were available as viable alternatives.”’

17.  We find no basis to conclude that the combination of Intelsat's and Comsat's
operations. nor the integration of Intelsat's wholesale business with Comsat's retail business, will
cause competitive harm.”® Consistent with Commission precedent, we conclude that: (1) the
relevant product markets, for purposes of our public interest analysis under sections 214(a) and
310(d). are international switched voice. pnvate line, video, and earth station services. not
wholesale Intelsat space segment services as stated by petitioners: (2)these markets are
competitive. with the exception of international switched voice and private line services on
""thin** routes: and (3) following the proposed transaction. Intelsat USA License Corp. would not

3 Worldcom/Sprint Perition ar 2-4. By wholesale. unbundled space segment. Worldcom and Sprint mean
space segment capacity separate from value-added earrh station services. See id.at 4. n.4.

> Worldcom/Sprint Perilion at 3, see alse Worldenm/Sprint Lerrer at 3. Petitioners siate that the proposed
transaction would eliminate Comsar as a competitor 10 Inrelsai. Id ai b See also Worldcon/Sprint Letter ar 2-4
(arguing. t.e., rhar various historical and technical factors prevent submarine cable systems and commercial satellite
providers from exercising effective compeutive discipline over Comsat/Intelsat)

™ Worldcom/Sprint Perilionai 2-3. 6-10. In particular. the! argue that the avaitability of compeution from
other providers of international telecommunications services would not remedy rhe discrimination they see between
Intelsai and Comsal prices. Id.at 9-10 We discus, the abroganon o contracts issue at section I E_ paras. 30-34.

below.

€z

Worldcom/Sprint Peririon at 10

> Id. a1 1]
< Id ai2
% See also Leuer from Sandra M Peal, Federal Trade Commission, to Bert Rein. Counsel to Applicants

(dated Apnl 5, 2002) ("FTC Letter™) (providing early terminauion of the waiing period under rhe Hari-Scorr-
Rodino Antitrust Improvements Act)

11
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have market power on "'thick’,'roures. but would have marker power in 1ts provision of space
segment capacity for switched voice and private line services on thin routes.”"

18.  We agree with Applicanrs that charactenzing the provision of Inrelsat space
segment services as a distinct product market would ignore Commission precedent recognizing
the existence of much broader markets that include multiple providers of both satellite and
submarine cable services.”™ The Comssion. in the Comsat Non-Dominance Order and other
proceedings. has concluded that Intelsat and Comsat compete with many satellite providers and
fiber optic submarine cable systems.®' The types of customers served by CWS are international
lelecommumcations service providers. domestic long distance carriers, broadcasters. and muli:-
national corporatons.®” Intelsat’s customers include distributors such as Comsat that resell
capacity, as well as customers that purchase capacity for their own use, such as large )
telecommunications caniers, broadcasters, corporare networks and Internet service providers ®’
These rypes of cusromers also use other satellite providers and fiber optic cables to meet their
international capacity requirements.64

59
Thick route switched voice and private line markets are routes linked io the United Stares by submarine

cable and satellites. Thin route switched voice and private line markets are routes not linked 1o the United Stated
by cable and where Comsai is the dominant provider of service See Comsar Corporarroii, Petitior Pursuant 10
Section 10(c) of rhe Communrcarions Acr of 1934. as amended. for Forbearance from Donunani Carrier
Regulation and for Reclassification as a Non-Doniinant Carrier. Order and Notice of Proposed Rulemaking. File
No. 60-SAT-ISP-97. FCC 98-78. 13FCC Rcd 14083. 14096. para. 20. 14107, para. 42 {1998) (“Comsar Non-
Dominance Order");see also infra para. 19.

w See Comsat/Imelsat Opposition ar 2.

o Cornsar Non-Dominance Order at 14103, para. 32. 14096. para |9 (submarine cable and satellite are
fungible technologies utilized in the transmission of international switched voice services, wiln fber optic cables
now providing a highly competitive transmission alternative lor providers of international switched voice and
privaie line services. and satellite companies effectively compete for the provision of full-time video services):
Direct Access 1o rhe INTELSAT Svsrem, Report and Order. IB Docket No. 98- 12. FCC 99-236. 14 FCC Red
15703. 15723, para. 41 (1999) (“Direct Access Order"){the inlernational lelecommunications market 15 largely
compenuve in terms of availability of alternative suppliers of international transmission capacity): fnrelsar L.LC
Licensing Order. 15 FCC Rced at 15463-64. para. 6 (Intelsat laces compettiion globally from both satellite systems
and fiber cpuc submarine cable systems).

6 See Petition for Declaratory Ruling, supru note 1. dt 1

Seeid.ai5
i See. e.g., www.panamsat.com/companv/index psp (visited Sept. 30. 2002) (PanAmSat customers include
1I.S. and international tetevision broadcasters. telecommunications service providers. Internet service providers.
and corporations); www.loralskvnet.com/news evenis/nw _us.aspid=39 (visited Sept. 30. 2002 ) (Lora! Skynet
provides high-volume communications and data transmission services 1o broadcuasting, cable TV, [nternet and
industrial companies around the world); AT&T et al.. Joinr Applicarion for a License to Land and Operate a
Submartne Cable Nerwork Between rhe Unired States and Japan, Cable Landing License. File NO. SCL-LIC-
19981117-00025. Fcc 99-167, 14 FCCRed 13066 (1999) (nineteenapplicants. including AT&T Corp..Sprint
Communicauons Company L.P.. MC1 Worldcorn. Inc.. and other international telecommunications providers.
%”’m?‘d ﬂl(‘j‘hom." to land and operate the Japan-US consortium submarine cable network between the United States
continued.. ..)
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19.  We disagree with petitioners that Intelsat services are a distinct producr market
because the Commission regulates Comsat as dominant on thin routes. Rather. the Commission
regulates Comsat as dominant on thin routes because Comsat possesses market power in this
eeographic market. The Comssion. in its 1998 Comsat Non-Dominance Order. aggregated
point-to-point markets, finding that Cornsat lacks market power in the provision of transmission
capacity for switched voice and private line services on *thick™ routes that include one or more
fiber optic submanne cables and possesses market power on "'thin*' routes where no submanne
cable is available and Comsat generally is the only provider of satellite services.®® Following the
proposed transaction, Intelsat USA License Corp., which will acquire all of Cornsat's common
carrier contracts,®® will have market power in the provision of transmission capacity for switched
voice and private line services on thin rouies. However, Assignees have stated thar Intelsat USA
License Corp. will comply with the terms of the Comsar Alrernarive Rare Regulation Order.’’
and, as discussed infra in section III.D, we will condition grant of the Applications on Intelsat
USA License Corp. or any successor entity abiding by these terms in its provision of common
carrier services on thin roures. Thus. on the thin routes where petitioners must rely on Lntelsat
capacity, Intelsat USA License Corp. will be a common camer subject to the alternative rate
regulation previously applicable to Cornsat's provision of capacity on these roures.

20. tn addition. the proposed transaction would achieve public interest benefits.
[NTELSAT's privatization and transformation into a strong commercial entity licensed in the

(Continued from previous page)
and Japan).AT&T eral , Jounr Applrcarronfor a License 1o Land aiid Operare i rlie Unired States a Submarine

Cable Syvstem Extending Benween the Unired Srarrs. Denmark. Germany. rlie Nerlierlands. France aiid riie Unired
Kingdom, Cable Landing License, File No. SCL-LIC-19990303-00004. DA 99-2042 {TD/IB rel. Oct. |. 1999)
(nineteenapplicants, including AT&T Corp., Sprint Communications Company. L.P..M C| Worldcorn. Inc.. and
other inmernational telecommunications providers. granted authority 1o land and operate the TAT-14 consortium
aubmarine cable network berween the United States and various Europesn countries); AT&T Corp. ef al.. Joint
Applicarionfor a License ro Land and Operare a Digital Submarine Cabie System Berween the United Srares. the
Cavman Islands. Colombia. Cosra Rica, Honduras, Mexico arid Panama. the MAYA-1 Cable Nerwark. Cable
Landing License. File No. SCL-LIC-19990325-00006. DA 99-257. |4 FCC Rcd 19456 (TD/IB 1999) (nine
applicants. including AT&T Corp.. Sprint Communications Company L.P., MCI Worldcorn. Inc., and other
international 1elecommunications providers granted authority to land and operate the MAY A-l consortium
submarine cable network between the United States and various Latin American countries).

v Comsar Non-Dominance Order. 13 FCC Red at 14100-01. para. 28 (finding that point-io-point rouies
between the U.S.and foreign countries can be grouped into two separate and distinct geographic markets - thick
and thin routes -- because the markers within each of the two groups have similar characterisucs).

oo July 24 Letter. supra note 21. at 3

67 See Peunion for Declararory Ruling. supra note 1. at 31: ComsavIntelsat Oppasition at 25: Comsar
Corporation. Policies and Rulesfor Alternative Incentive Based Regulation of Comsar Corporarion, Report and
Order. IB Docket No. 98-60. FCC 99-17. 14 FCC Red 3065 1999) (“Comsar Alternarive Rare Regulation Order”)
(adopting incentive-based price regulation of Cornsat's provision of capacity for switched voice and pryvate line
services in non-competitive. or "thin.” geographic markets served only by satellite systems and where Comsat has

market power).
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United States has been a U.S. policy goal.68 The assignment of Comsat's licenses and
authorizations. respectively, to Intelsat LLC and Intelsat USA License Corp. would accelerate the
transformation of the Intelsat companies into commercial entities on par with compentive
providers of international transmission service capacity. Given that: {1) there are a number of
other firms offering international capacity for the provision of switched voice. pnvate line. video.
and earth station services to customers in the United States: (2) the Intelsat companies would not
have market power in these product markets on thick routes: and (3)the terms of the Conisar
Alrernarive Rate Regularion Order. as applied to Intelsat USA License Corp.. would constrain
market power in the provision of capacity for switched voice and private line services on thin
routes, we find that the proposed transaction raises no significant competitive concerns.

D. Regulatory Status
1. Intelsat USA License Corp.

21. Intelsat USA License Corp.. the Intelsat company that would hold the assigned
international section 214 authorizations. seeks to operate as a common carrier.” Intelsat, Ltd.
and Intelsat USA License Corp. state that, in acquiring Comsat's international section 214
authorizations. Intelsat USA License Corp. is entitled to non-dominant treatment for services on
all domestic and international routes. with the exception of those listed in Appendix A of the
Conisar Non-Dominance Order.”® For these non-competitive, or "'thin." routes, Intelsat USA
License Corp. seeks authority to provide service as a dominant carmier subject to the alternative
rate requirements adopted in the Comsar Alternarive Rate Regularion Order.”' Petitioners
support dominant carrier treatment for Intelsai USA License Corp. in its provision of service on

b See Inteisat LLC Licensing Order. 15 FCC Red 31 15470-71. para. 22. 15475, para. 31; INTELSAT
ORBIT Act Compliance Order,’ 16 FCC Rcd at 12282, para. 7 {"A pro-compeiiiive privatization of INTELSAT
will make 11 a more effective competitor and promote fairer and more robust competition in the global satellite
markei ™), the ORBIT Act. § 2 ("It is the purpose of this Act io promote a full? competitive global market for
satellite communication services for the benefit of consumers and provider, uf satellite services and equipmeni by
fully privauzing the international satellite organizations. INTELSAT and Inmarsat.™).

69
See International 214 Application. supra note |: Petition fur Declaratory Ruling. supra note 1.ai 6-7

10
See International 214 Applicaiion ai 2: see also Comsa! Non-Deminance Order. 13 FCC Rcd at 14176-

14183 [Appendix A listed sixty-three non-competiuve. or thin. rouies for the provision of switched voice and
private line services). We note that new submarine cables have come into service since the Commission adopted
the Comsar " on-Dominance Order in 1998. See. e g . The World's First Undersea Optic Fibre Cable Svstem
Around Africa io Europe and Asia. Officiallv Inaugurared by rlie Senegalese Head of Srore. www sate-
sal3.co.za/news.him (visited Sepr. 30. 20023 (SAT-3/WASC/SAFE. which began service in May 2002. lands in
several African countries that the Comrmssion determined in 1998 were "thin" route destination markers).

B Inrernaiional 214 Application. supra note 1. at 3-3: se¢ also Comsat Aliernative Rare Regularion Order.
14 FCC Rcad at_3072-75- paras. 19-22. 25 (adopting aliernative rate regulation that reduces rates for the provision
of SWitched-voice capacity on thin routes by ai least 4G annually. comparable io rates charged on thick rouies, and
Capping private line rates on thin routes to thick route pricing. uith no future rate increases). errarum (IB Feb. [ ],
1999
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thin routes. -

22. Consistent with the Comsar Noti-Domiriarice Order. we will treat Intelsat US A
License Corp. as dominant in its provision of space segment capacity for switched voice and
pnvate line service on thin routes. In the Comsar Non-Dominance Order.the Commission found
that Comsat continued to exercise market power and was dominant in its proviston of capucity
for switched voice and private lines service between the United States and sixty-three countries.”
Subsequently. the Commission adopted a policy of incentive-based pnce regulation for
Comsat's provision of capacity on non-competitive, or thin. routes.”” Intelsat USA License
Corp., in acquiring all of Comsat's common carrier contracts, will exercise market power in the
provision of capacity for switched voice and private line service on thin routes. Therefore. we
granr Intelsat USA License Corp.'s request for authority to provide these services subject to the
alternative rate regulation adopted in the Comsar Alrernarive Rare Regularion Order. We will
condition grant of the Applications on Intelsat USA License Corp. or any successor entity
abiding by these terms in its provision of common canier services on thin routes. With respect to
thick routes. we note that. on a going forward basis. we do not believe that Intelsar will be in the
position to charge U.S. customers prices that exceed competitive norms because. as we have
stated above, the market for international transmission capacity is competitive.

& AT&T Petitionai 7: WorldcodSprinr Petitionat 14. Inits August 23. 2002 letter, however. Worldcom
and Sprinr argue that on thick roures Intelsat may discriminate by offering favorable private carrier rates to some
entities, such as monopoly foreign carriers. while charging Sprinr and Worldcom inflated prices. Worldcom/Sprint
Letter. at 7-8. Applicants. in their September 9.2002 leuer. reply thai Worldcom and Sprint appear to be
concerned thai the proposed transacrion would enable Intelsai to offer cusromers lower prices. which they state is
the kind of pricing behavior typical of firms operaring in a compeutive environment. See September 9 Letrer.
supra note 35, at 1-2 Applicants funher state ihat. to rhe extent rhar Worldcom and Sprint have expressed
dissarisfaciion wirh their long-term capacity agreements with CWS. that is not a matter affected by the pending
asstgnment applicarions because the conrractual agreements will remain in place regardless of uhether Comsat or
Inteisat holds the authorizations that are the subjeci of the instant applicarions /4 at 3.

s See Comsar Non-Dominance Order. 13 FCCRed ar t4142. para. 117. 14147. para. 129. The
Commission concluded that Comsat's substantiallv high market share in the provision of capacity for suirched
voice and privaie line service on these rouies and its satellite competttors” low penetration of the market evidenced
melastic demand for the provision of capacity for switched vence 3nd private line service 10 rhe rhin-route market
countries. |d.at 14142, para 118. The Commission also concluded thai the thin-route marker was subject 1o an
inelastic competitive supply because the countries within this geographic marker were nor connected to the Unired
States by cable and there was little evidence that satellire operuators. other than Comsat. were able to supply any
significant amounr of switched voice and privaie line capacity to the thin-roure marker. Id. ai 14143-44, para. 120-
22. Funher. the Commission found that Comsai's sateilite compentors encountered difficulty in providing a full
range o f telecommunications services in foreign markets uhere the monopoly telecommunications service provider
was the WTELSAT Signatory. id. ai 14145. para 124, and that Comsat retained a significant cost advaniape over
other U.S. authorized carriers in the provision of switched voice and private line capacity i0 the thin-route marker.
td at 14146. para. 127. Finally. rhe Commission found thai substantial barriers io entry continued to exist within
thin-route market countries and most had not made any commitments under the WTO Agreement. Id. a¢ 14147.
para. [29.

73

See Comsat Alternative Rare Regularion Order. 14 FCC Red 3065
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23. Worldcom and Sprint state that although they welcome Intelsat USA License
Corp.’s commitment to comply with the alternative rate requirements adopted in the Conisai
Alternative Rare Regulation Order, they urge the Commission to clanfy that this commitmeni
refers to Intelsat's prices, not Comsar's current pnces.”> As noted. in the Comsar Alrerarive
Rate Regulation Order the Commussion adepted a policy of incentive-based pnce regulation for
Cornsat's provision of capacity for switched voice and pnvate line services in non-competitive.
or thin. markets. The Commission found Comsat's proposals to reduce switched voice service
rates on thin routes by four percent annually, comparable to rates charged on thick routes. and to
cap the rates for private line service to thin-route markets at the rates offered on thick routes.
with no future rate increases. to be reasonable.” Although the Commission declined to sunset
the incentive-based policy on a particular date. the Commission observed that Comsat could
petition for review of the alternative incentive-based plan if it believed market conditions had
changed enough to warrant a modification.”™ Intelsar USA License Corp.’s assumption of
Comsat's obligation to serve thin routes in accordance with the alternative incentive-based plan
means that Intelsat USA License Corp. will provide at least a four percent annual reduction off of
Intelsat USA License Corp. prices in its provision of capacity for switched voice services on thin
routes, comparable to rates charged on thick routes, and will cap rates for private line service to
thin routes at the rates offered on thick routes, with no future rate increases. This does not mean.
however. that existing long-term contracts novated to Intelsar US.4 License Corp. will be
unilaterally modified. As noted /nfra in seciion II1.E. the Commission previously has found no
public interest reason to require a change in these long-term contract prices and the record here
provides no rationale to conclude otherwise.

2. Intelsat LLC

24 Intelsar LLC. the Intelsai company that would hold the assigned eanh station
licenses. including cenain dual-use non-common camer/common carrier earth station licenses,
would continue to operate as a private camer for the provision of space segment capacity to
Intelsat (Bermuda), Ltd. and the provision of eanh station capacity to Intelsat USA License Corp.
and Intelsat USA Sales Corporation.”™ The Commission currently does not regulate Intelsat LLC
asa common camer. In August 2000. in licensing Intelsat LLC 10 operate seventeen existing C-
band and Ku-band satellites and to construct. launch and operate an additional ten satellites in

Worldecom/Sprint Perilion ai 14

7 Comsar Alternative Rare Regularion Order. 14 FCC Red 3072. para. 19. 3074, para. 23
-’ Id. a1 3073. para. 22. As noted. see supra noie 70. new submarine cables have come tnio service since the
Commussion established its hist of thin rouies  We cannot determine. based on rhe record 1n this proceeding. rhai
marker conditions have changed enough to warrant a modificanon. The addition of new cables in service.
however. may provide a basis forredefining which countries listed as thin-mute countries now are subject to
compeuuon. See Comsat Alternative Rate Regulaion Order. 14 FCC Red ai 3078-80, paras. 35-11 {establishing a
procedure for modifying rhe classification of thin-route countries)

R

See Letter from Rosemary C. Harold. Counsel io Inrelsai LLC. to Secretary. Federal Communicauons
Commission (filed Oct. |. 2002)



Federal Communications Commission

these bands, the Commission observed that Intelsat LLC did not propose to operare at leasi
initially on a common carrier basis. and the Commission did not require Intelsat LLC to provide
space segment capacity on a common camer basis.”® The Commission stated that. should
Inrelsat LLC provide satellire capacity directly to U S. users and service providers. the
Commission would use the two-part analysis enunciated by the D.C. Circuit in NARUC T10
determine whether Intelsat LLC should be regulated as a common carner.*® Adduionally. rhe
Commission stated that Intelsar LLC's regulatory status would be determined. in part. by
consideration of the Fost—privatization distriburion arrangements thar were then under negotiation
within INTELSAT?

25.  The Commission applied the two-prong NARUC / 1est in May 2001 in 1ts
INTELSAT ORBIT Acr Compliance Order. Specifically, the Commission determined that
INTELSAT's privatization would be consistent with the non-PO requirements of the ORBIT
Act, finding both thar: (1) INTELSAT s distnbution and wholesale customer agreements were
not likely to be offered indifferently to the public as a common carrier service: and (2) there was.
at that rime, no public policy reason to place Intelsat LLC under a legal compulsion to act as a
COmmOn Carrier in its provision of space segment capacity.®”

26. AT&T urges the Commission to require Inrelsat LLC to provide space segment to

™ See Inrelsar LLC Licensing Order. 15 FCC Rcd at 15478, para. 10. In seeking autherity to operare the C-
and Ku-band satellites. Inielsat LLC asked ihar 1ts licenses permit flexibility io operare on both a private and
common carrier basis, but stared that it had no current plans i0 provide common carrier services and would seek
secrion 2 14 authority if 1t decided 1o do s0. .See Intelsar LLC Licensing Order, 15 FCC Red at 15466. para. 13.

n 3

8 Id. ar 15478-79, para. 41. citing National Association of Regularon Urnitine Commissioners v FCC. 525
F.2d 630. 642 (D.C. Cir. 1976){"NARUC I'"}.

o inteisar LLC Licensing Order. 1I5FCC Rcd at 13479, para. 41 In rhe Intelsat LLC Licensing
Reconsideration Order. the Commission noted Intelsat LLC's statement that 1t initially would not offer service on a
common carrier basis and reiterated the Commission’s intent 10 apply rhe NARUC { lest 1f Intelsat LLC were lo
provide satellite capaciry directly to U.S. users and service providers, Sec furefsar LLC. Authoriiv o Operare. and
1o Funher Coiisrrucr. Launch. and Operare C-band and Ku-band Sarctiites thai Forni a Global Communications
Svstem in Geostationarv Orbir. Order on Reconsideration. FCC 00-437. !5 FCC Red 25234, 25255-56, paras. 53-
53 (2000} ("Inrelsar LLC Licensing Reconsideranion Order', The Commission funher noted rhai Commission
policy allows U.S. licensees in the fixed satelfite service o elect between providing service on a common carrier or
non-common carrier basis. subyject to NARUC|. 1d at 25253-36. para. 55. citing Ainendmeiit ofrhe Commssion’'s
Repudatory Policies 1o Allow Non-U.S, Licensed Space Siations 1o Provide Domesiic and International Sarellire
Services in rhe Unired Srares. Repon and Order. FCC 96-14. | | FCC Red 2429, 2436, para. 49 (1996) ("DISCO
1. The Commissionalso required INTELSAT to provide information on its post-privatizaton distribution
arrangements. /nielsar LLC Licensing Reconsideranon Order, 15 FCC Red at 25255, para. 53, In March 2001,
INTELSAT finalized its post-privanzaton distribution arransements and submitied redacted versions g rhe
Commssion under protective order. See INTELSAT ORBIT Act Compliance Order. 16 FCC Red a1 12301, para.
63,

& See INTELSAT ORBIT Acr Compliance Order, 16 FCC Red ar 12302. para. 67
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CWS and other U.S.customers on a common carrier basis.” AT&T states that continuation of
Intelsat LLC’s pnvate canier status would impede the Commission’sability to ensure equal
access to Intelsat capacity.” AT&T asserts that the grant of the proposed transaction would
provide “sufficient public policy reasons to place Intelsat under a legal compulsion to serve the
public indifferently,”® and thus requires a reevaluation of the Comrmssion’s determination in the
INTELSAT ORBITAcr Compliance Order that [here is no public policy reason to compel Intelsat
LLC to act as a common carrier.*® AT&T further seeks to impose dominant carrier-like
requirements on Intelsat LLC in its provision of Intelsat space segment capacity. For example.
AT&T argues that the Commission should order the former CWS to operate separately from
Intelsat LLC, with separate books of account and separate switching and transmission facilities."

27.  Applicants oppose AT&T s petition. stating that the arguments for imposition of
common carrier or other non-discrimination obligations are inconsistent with NARUC 1. given
that petitioners seek to treat “only one non-dominant provider in a crowded market” as a
common carrier.®® Applicants state that CWS no longer would be a stand-alone unit once the
proposed transaction closes.*> Applicants further indicate that Comsat currently is subject to
common carrier alternative rate regulation on non-competitive. thin routes, and, as discussed
above. following consummation of the proposed transacrion, Intelsat USA License Corp. would
abide by the terms of the Comsar Aliernarive Rare Regulation Order on these thin routes.”

28. We conclude that there is no basis on the record for a reevaluation of the
Commission’s May 2001 finding. in the INTELSAT ORBIT Act Compliance Order, that it should
not compel intelsat LLC to provide space segmenr service on a common carrier basis.” As the
Commission observed in that proceeding, Intelsat LLC has elected to operate as a pnvate carrier
in the provision of space segment capacity.”> We also find no reason in the record to change the
determination reached by the Commission in the inrelsar LLC Licensing Reconsideration Order
[n thar decision, the Commission concluded thar there was no basis for imposing dominant

B AT&T Petition at 2. 7-8

& Id. 317,

#s Id ain.l8.

e Id ai 7.citing lo INTELSAT ORBIT Act Compliance Order. 16 FCC Red at 12302, para. 67
® AT&T Peutionat |-2. 7

& Comsav/lntelsat Opposition at 23.

5 Id a! n.69; July 24 Letrer, supra note 2 |

Comsat/Intelsat Opposition ai 25

! See INTELSAT ORBIT Act Compliance Order. 16 FCC Red a1 12302. para. 61

91

id ai 12301. para 66.
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camer regulation on Intelsat LLC's provision of space segment services merely because rhe
Commission had regulated Comsat as dominanr on thin routes.”> As noted. it is now Intelsat
USA License Corp., through 1ts acquisition of Comsar's common canier contracts. that would
control the Intelsat capacity useful in providing much of the services to thin-route countries. As
the Commission observed in the /ntelsar LLC Licensing Reconsideration Qrder. petitioners
provide no rationale as to why an additional layer of regulation of Intelsat LLC is necessary 10
protect U.S. ratepayers. as long as the Commission regulates as dorunant the party that controls
the satellite capacity useful in providing much of the services on thin routes.”™ AT&T asserts that
Intelsat will have the incentive to favor CWS over other U.S. users tc enhance CWS's
profitab:lity.°5 However, Applicants have advised that CWS will cease to exist upon the closing
of the transaction.”® Intelsat LLC itself does not propose to operate as a common camer in the
provision of space segment services. and we find no reason at this time to require Intelsat LLC to
provide space segment service on a common canier basis, nor to subject Intelsat LLC to
dominant carrier regulation. However, U.S. caniers in the future may file petitions to impose
common carrier status on Intelsat LLC if they present information that Intelsat L1C is treating
former Signatones more favorably than other U.S. customers in its provision of space segment
capacity, or otherwise is operating as a common camer. The Commission would consider such
information under the NARUC ! test.

29. As a separate matter, Assignors seek to modify the common camer earth station
licenses Intelsat LLC will acquire to allow these licenses to be classified as dual-use non-
common carrier and common carrier licenses.”’ In 1996. the Commission determined that
INTELSAT earth station services exhibited competitive characteristics.”® We find no basis in the
record to warrant a finding to the contrary. Thus. we conclude that there is no reason to compel
common camer status or dorminant camer regulation in this case. Consequently. we will
authonize the earth stations to operate on both a common carner and non-common camer basis.
Should [nielsat LLC seek to provide common cartier services. we require Intelsat LLC to file for
any necessary section 214 authority to do so. and will assess at that rime what conditions. if any,
lo attach to any such grant of authority.

¥ See Inielsar LLC Licensing Reconsiderarion Order. 15 FCC Red at 25255, para. 34

(5}

Id. ai 25255 para. 54

o3 AT&T Petition at 5.

9%
July 24 Letter. supra noie 21. at 3

v See File Nos. SES-MOD-20020405-00568 er al ; Peiiiion for Declaraiory Ruling. supra note |, at n.2

% See Comsai Non-Dominance Order. 13 FCC Rcd at 14086. para. 2. 14141, para. [ 16: see aiso Morion of

AT&T ro be Declared Non-Dominant for international Services. Order. FCC 96-209, | | FCC Red 17963. 17987.
para 65 (1996) (finding high supply elasticity because competttors could enter this marker reiatively easily and add
to exisung capaciry, and high demand elasucity because customers are able to switch among carriers and services).
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E. Access to Intelsat Space Segment Capacity

30.  Petitioners argue that they do not have equal access opportumues because Comsal
retains control of the majority of Inrelsat capacity in the United States and charges a premium
over Intelsar pric:ing.99 Worldcorn and Spnnt state that. in the period afrer the Commission's
1999 Direcr Access Order, INTELSAT rejected most U.S. customer orders for direct access
circuits because Cornsat already had contracted For nearly all of the capacity.'™ As Applicants
note, however. upon consummation of the proposed transaction. Intelsar and Comsat
immediately would terminate their existing capacity agreements for capacity not already sold by
Comsat."” It is not clear from the Applications how much capacity. if any, would become
available immediately upon consummation of the proposed transaction. However. Applicants
state that Inrelsat capacity commutted to Cornsat that becomes available upon the expiration of
contracts with Comsat's customers will be accessible for new business in a common pool of
Intelsat capacity, and the capacity Eool will continue to expand as existing contracts between
Comsat and its customers expire.'”

31 Petitioners effectively seek to change the terms of their existing long-term
contracts with Comsat.'® Worldcom and Spnnt ask the Commission to condition grant of the
Applications on Intelsat changing the prices in the Cornsat long-term contracts it will acquire to
the circuit prices charged by Inrelsat at the time petitioners purchased the circuits pursuant to
long-term contracts.'® They also ask that grant of the Applications be conditioned upon the
merged entity offering U.S. customers the same prices as it offers to customers around the world.
For example, they suggest that Intelsat should implement a *'single worldwide pricing structure
that is not inconsistent with the contracts that U.S. carriers have' or ""decide not to proceed with
the instant transaction.”'® They claim thar they are not seeking to abrogate their existing

jod WorldcomISprint Peution at 4-5.

t00
/d. at 5. The Commission adopted its direcr access policy in 199910 perrmt U.S. users of the INTELSAT

satellne system 1o obtain space segment capacity directly from INTELSAT rather than having io purchase capacity
indirectly ihrough Comsal See Direcr Access Order. |4 FCC Red at 15703, para 1. Inadopting direct access. the
Commission observed that the wnternational telecommunications market was largely competiive 1n terms of the
avaiiability of alternative suppliers of iniernauonal transmission capacity. Id. at 13723, para. 41. The Commussion
stazed that although direct access did not add another facilities-buased competiter, the additional choice. flexibility.
and cost savings to U.S. cusromers from direct access would result in increased competition. 1d. at 13723, para.
42, In 2000 the ORBIT Act specifically permitied users or providers of relecommunications services to obtain
"Level 3" direct access from INTELSAT in the United States Sece section 641(a) of the Satellite Act. as mended

by the ORBIT Act. 47 U.S.C.§ 765(a).

o1 Comsat/Intelsat Opposition. at 7-8

o2 Id ar 8

Worldcom/Sprint Petition at | 2; Verestar Letter

o Worldcom/Sprint Petition at 12

o See Worldcom/Sprint Letter at 7
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contracts but rather to "impose appropriate merger-related conditions on the contracts in order to
eliminate discrimination."™'*" They argue that such price changes would not require the
""abrogation or modification of any contract.” citing to 47 U.S.C. § 765(c). because "Intelsar
would have the choice of whether or not to proceed with its proposed acquisition ...."'""
Worldcom and Sprint state thar, since privatization in 2001. Intelsat has offered promotional
pricing to its large customers that includes discounts of as much as 30 percent beiow Intelsat
pnces, while Worldcom and Spnnt pay charges. for long-term contract capacity purchased
through Comsat, that are significantly in excess of the underlying Intelsat prices.”™™ Thus. thel
state that, for many Intelsat services, they pay contractual prices of up to 50 percent more than
they would pay if purchasing those services directly from Intelsat.’ They sugges! that once
Inrelsat and Comsat are a single integZeed"¢nuty, there would be nccompetibve justification for
any discrepancy between the prices offered by Intelsat and those charged under Comsar's
"legacy™ contracts.”™ They also state that competition from other providers of international
satellite-based and terrestrial telecommunications services will not remedy what they see as
"clear discrimination™ between the generally-available Intelsar prices and legacy Comsat
pnces.''" Finally, they are concermed that Intelsat's proposed division of common carrier
(Intelsat USA License Corp.) and private carrier (Inrelsat USA Sales Corporation) services offers
opponunities for discrimination if Intelsat offers favorable private carrier off-tariff pricing to
foreign carriers but charges Worldcom and Spnnr higher pnces to communicate with those

foreign carriers.''

32.  The relief sought by the petitioners does not appear relevant or appropnate in the
context of the license assignment analysis that we must do in considering the Applications before
us. The petitioners essentially raise issues in connection with pre-existing contracts that are not
changed by the proposed transaction and seek a type of relief that the Commission previously has
twice rejected. The Commission preyigusiy decided not to require the abrogation or
modification of U.S. camer long-terrisatracts with Comsat. In 1999. in its Direcr Access
Order.the Commission determined that the public interest would not be served by nullifying

108 Id

107 Id.. see also 47 U S.C. §765tc).

108 Worldcom/Spnimt Petiuon at 6

109 Id. at 6-7.

1o Id. at 7-8.

e {d at9-10. Inrheir August 23. 2002 leter. Worldcom and Sprinr speculate that Inrelsar. afier the
contemplated transaction, would "acceleraie 11s exisung discriminatory practices” of promotional discount pricing
to large customers. Wortdcom/Sprint Letter 6. Thus, they seek to “impose appropriate merger-related
conditions™ on Cornsat's existing contracts io elintinate this perceived discrimination. id.ai7.

- Worldcom/Sprint Lerier ai 7. citing July 24 Leirer. supru noie 2 1. ar 3-9.
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Worldcom's and AT&T's contractual obligations to Cornsat."" The Commission noted that
AT&T and Worldcom entered these contracts based on: (1) business judgment: (21 the perception
that eliminating the Commission's circuit distribution policy in favor of the long-term contracts
was desirable; and (3) the ability 10 obtain discounted rates for long-term capacity purchases.'"*
In its Direcr Access Capaciry Availabiliry Order. the Commission also determined thar it would
rely initially on negotiations between'U.S. camers and Comsar rather than on regulatory
solutions such as abrogation of contracts to resolve capacity problems.”™ Comsar entered into
those negotiations and filed a repon with the Commission as required by the Direcr Access
Capacirv Availabiliry Order.'" The report is currently before the Commission.

33. Further, in its INTELSAT ORBITAcr Compliance Order. the Commission found
that INTELSAT's privatization would carry forward the intent of the ORBIT Act. which
provides for direct access to Intelsat for U.S. customers.”" The Commission noted that. after
pnvatization, Intelsat would have flexibility to negotiate individual contracts with customers and
that there was no indication that Intelsar would inappropriately favor its former Signatones over

hi Direcr Access Order, 14 FCC Red at 15754. para. 125,

111
Id

i See Availabiliry of INTELSAT Space Segment Capaciry to Users nnd Service Providers Seeking ta Access
INTELSAT Directly, Repon and Order. IB Docker No. 03-91. FCC 00-340, 15 FCC Red 19160. 19177. para. 40
(2000) ("“Direct Access Capaciry Availabiliny Order"] Pursuant io sectuon 641{b) of the ORBIT Act. in September
2000. the Commission determined that direct access customers would not have "sufficient opporiunity.”™ within the
meaning of the siatute. to access INTELSAT directtv if (1) [here was ipsufficient capacity available on
INTELSAT satelhtes 1o reasonably sausfy direct access users' needs. or (23 INTELSAT's distribution
arrangements allowed Comsat io limit unreasonably the INTELSAT capacit! that otherwise uould be available to
U.S. direct access users. Direcr Access Capaciry Availabilin Order. 13 FCC Red at 19165. para. 15. In the Direcr
Access Capaciry Availabilitv Order. the Commission concludsd that U S users and providers of
telecommunications services did not have, ai the time of its decision in that proceeding. sufficient epportunity to
access INTELSAT capacity directly to meet their service or capacity requirements because: (1) Comsal controlled
through lease or reservation nearly 60% of INTELSAT capacity that could he accessed from the United Stales. (2)
some of the remaining INTELSAT capacuy accessible trom the United Stares was used by foreign Signarories and
uas not necessarily available for U.S. use: {3) uncommitted capacity wzs spread over ihirreen U.S.-accessible
satellites: and (4) the capacity available on these satelliles was not necessarily useful to direci access users froma
customer requirements standpoint. Direcr Accrss Capacin Availubility Order. 15 FCC Red at 19175. para. 34.
Although noting that future INTELSAT capaciiy accessible io the United States apparently would increase and
Comsat's overall share would decrease. the Commission also observed that Comsat's share would remain
significant and was subject to renewal rights under INTELSAT procedures. essentially ensuring Comsat and other
Signatories the ability to control INTELSAT capacity in rhe future /4. ai 19175. para. 35. The Commission
retained the option of saking regulatory action if commercial solutions are unsuccessful Id at 19179-SO. paras.
17-48

Ho

Letter from Howard D _Polsky, Vice President and General Counsel. Lockheed Marun Global
Communications. to Secretary, Federal Communications Comnussion. in 1B Docket No. 00-9 (tiled March 13,

2001).

nr INTELSAT ORBIT Act Compliance Order, 16 FCC Red at 12302-03, para. 70
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other users.”” This was a pnmary concern for the Commission.”” The Cornmission concluded.
however, that INTELSAT s distribution and wholesale customer agreements were non-exclusive
and allowed U.S. direct access users the same opponunities as Signatones toc commit to these
agreements.' Nothing in the record before us requires a change in these findings. Today. post-
privatization. Intelsat provides capacity in the United States through direct relationships with
C.S. customers as well as through distributors, including Cornsat.””  Based on the
representations of Assignees in their July 24. 2002 letter to the Commission, we understand that
current Comsat customers will have the same opponunity to obtain new capacity as other Intelsat
customers, subject to availability based on Intelsat’s global demand.”” According 10 Assignees.
representations. Intelsat makes its decisions based on commercial considerations. with no
distinction between the treatment of pre- pnvanzanon customers, including former INTELSAT
Signatories, and post-privatization customers.'

34 Under these circumstances, we will not impose a condition to the license
assignment that in effect requires modification of pre-existing contracts between the petitioners
and Comsat. U.S.carmers currently obtaining capacity under contract with Comsat are free to
seek renegotiation of the contracts that Intelsat will acquire from Comsat. They also, according
to the Assignees, will be free to extend or renew (through Inrelsat USA Sales Corporation or
Intelsat USA License Corp.) “as any other Intelsat customer.””* We interpret this to mean that
1.S. carriers will have available. on a going-forward basis. the terms and conditions available to
former INTELSAT Signatories and other foreign camers with which they compete on a global
basis. We remain concerned, however. about Intelsat’s ability to exercise market power on thin
routes. In the Comsar Non-Dominance Order, the Commission sought to ensure that rates would
decrease over time toward competitive norms by imposing alternative rate regulation on
Comsat’s provision of space segment capacity on thin routes. We believe that this transaction
rakes another step in the direction of lower rates by eliminating Comsat as the pnmary
distributor, other than Inrelsat, of space segment capacity on thin routes. We cannot conclude.
based on the record. that Intelsat USA Sales Corporation may have an incentive to take

L Id. at 12302, para. 70

1 The Commission stared rhar 1t would have concerns if the posi-privatization sales and distribution
structure were to carry forward some of the same privileges or protechons enjoyed by Signarories. including
Comsal. from the pre-privatization struciure. and rhus that 1t would pay close atention to the apreemenrs resulting
from rhe distribution negotiations. Drrecr Access Caparrn Availabiliry Order. |5 FCC Red at 19174-75, para. 33

=0 See INTELSAT ORBITAcr Compliance Order. 16 FCCRcd at 12302. para. 70

- See generally Peririon for Declaratory Ruling. ruprn note I. at 29-30 (approximately twe dozen ennties
have the right 1o resell Inrelsai capacity in the United States)

(e

See July 14 Letier, supra note 21. at 5
123

Id. ai 6.

See July 24 Lerrer. supra nore 2. at 5
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advantage of its private carrier status and discriminate in the provision of space segment service
on thin routes by offering below-cap rates solely to affiliated companies or to preferred end
users.'® We will continue to monitor the performance of the thin route market to ensure that
anti-competitive abuses do not occur. In this regard. as with Intelsat LLC. C.S. carners in the
future may file petitions to impose common camer status on Inteisat USA Sales Corporation if
they present information that Lntelsat USA Sales Corporation is acting asa common cuarmer in its
provision of space segment capacity.

F. Foreign Ownership

35, Section 310(b)(4) of the Act establishes a twenty-five percent benchmark for
indirect. attributable investment by foreign individuals. corporations. and governments in C.S.
common carrier radio licensees, but grants the Commission discretion to allow higher levels of
foreign ownership if it determines that such ownership is not inconsistent with the public
mterest. "> Intelsat LLC. although not providing service at this time on a common carrier basis.
would hold dual-use non-common carrier and common carner radio licenses. Applicants identifx
proposed indirect foreign investment in Intelsat LLC that would exceed the twenty-five percent
benchmark set by section 310¢b)(4). We therefore must consider the proposed assignment of
these dual-use licenses to Intelsat LLC under this section of the Act.'>’ For the reasons discussed
below, we conclude that it would not serve the public interest to deny the assignment
applications because of the identified indirect foreign ownership of Intelsat LLC.

36. In the Foreign Parricipation Order, the Commission concluded that the public
interest would be served by permitting greater investment by entities from World Trade

123 In this instance. affiliation entails equity holdings, Jomt ownership. or vither kinds of joint venture
Jgrecments
1= See 41 U.S.C.§ 310(b)(4} (providing rhai *"No broadcasl or common carrier or aeronautical en route or

aeronautical fixed radio station license shall be gramed 10 or held by . any corporaiion directly or indirectly
controlled by any other corporation of which more than one-fourth of the capital stock is owned of record or voted
by aliens. their representatives, or by a foreign government, or representative thereof. or by any corporaiion
organized under the laws of a foreign couniry, if the Conmission finds that the public interest would be served by the

refusal or revocauon of such license.™).

127

Section 310{a) of the Act prohibits any radio license from being ""granted to or held by' a foreign
government or its represeniative. See 47 U.S.C. § 3101a). The ownership structure proposed by Inrelsai LLC 15
such ihat no foreign government or representaiive will hold any of the Intelsat LLC radio licenses Section

310ib)( 1)-(2) of the Act prohibits common carrier. broadcast and aeronautical fixed or en route radio licenses from
being ~granted to or held by'* aliens. or their representaiives. or foreign corporations. See 47 U.S.C8 310(b)(1).
(2). According to rhe Applications. no alien. or represenraiive. or foreign corporaiion will hold the common carriei
licenses. Accordingly, the proposed transaction does not trigger the foreign ownership provisions of section
310(a). (b)(1)-(b)(2) of the Act. See VorceSiream/Deuische Telekom Order. 16 FCC Red at 9799-9800. paras. 38.
48 (issuesrelated 10 indirect foreign ownership of common carrier licensees addressed under section 310¢b)¢4)). In
addition. because the proposed transaction does noi involve direci foreign investment ;p Inrelsat LLC, which would
hold the common carrier licenses. 1t does not trigger section 310(b}i 33 of the Act. which places a 204 limiton
direct alien. foreign corporate or gevernment ownership ot entities that hold common carrier. broadeast and
aeronauncal fixed or en route Title 117 licenses See 47 U.S.Cx 310(h)(3:.
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Oreanization (“WTQ”) Member countries in U.S. common canier and aeronautical fixed and en
route licensees.”” Therefore, with respect to indirect foreign investment from WTO Members.
the Comrmssion replaced its “effective competitive opponunities,” or “ECO.” test with a
rebuttable presumption that such investment generally raises no competitive concerns.””” With
respect to non-WTO Members, the Comrmssion continues to apply the ECO test in order to
preserve the international public policy goals of: (i) promoting effective competition in the giobal
market for communications services: (ii) preventing anti-competitive conduct in the provision of
international services or facilities; and (iii) encouraging foreign governments to open their
communications markets.'*® In evaluating an applicant’s request for approval of foreign
ownership interests under section 310(b)(4), the Commission uses a “principal place of business
test to determine the nationality or “home market” of foreign investors.'*’ Thus. in light of the
policies adopted in the Foreign Participarion Order.we begin our evaluation of the proposed
transaction under section 310(b}(4) by calculating the proposed attributable, indirect foreign
equity and voting interests in Intelsat LLC. We then determine whether these foreign interests
properly are ascribed to individuals or entities having their principal places of business in WTO
Member countries.

37.  The calculation of foreign ownership interests under section 310(b)(4) is a two-
pronged analysis in which the Commission examines separately the equity interests and the
voting interests in the licensee’s parent.”” The Cornmission calculates the equity interest of each
foreign investor in the parent and then aggregates these interests to determine whether the sum of
the foreign equity interests exceeds the statutory benchmark. Similarly, the Commission
calculates the voting interest of each foreign investor in the parent and aggregates these voting
interests.”” The presence of aggregated alien equity or voting interests in a common carrier

8 Foreign Paniciparion Order. 12 FCC Red at 23896. para. 9. 23913. para. 50. and 23940. paras 111-12
= Id. at 23896. para. 9, 23913. para. 50.23940. paras | 11-12

Id. at 23894-95, para.5

i Specifically. in determining a foreign entity’s home market for purposes of the public 1nterest
determination under section 310(b}(4). the Commission will identity and balance the following factors. (11 rhe
country of1ts incorporarion, organization or charter. (2} ihe nauonality of all investment principals. officers. and
directors: (3} the country in which its world headquarters is locared: (4) the country in which the majority of 1its
tangible property. including production. transmussion, billing. inturmaiion. and control facilities. 1s located. and (5]
the country from which 1t derives the greatest sales and revenues from its operaiions. See Foreign Parricipurion
Order, 12 FCC Rcd at 23911. para. [ 16 (citing Marker Entn and Regulation of Foreign-Affiliated Entities, Report
and Order, FCC 95-475, |1 FCC Rcd 3873.395 |. para. 207 (1995) (“Foreign Carrier Entrv Order”)). For
examples 0fcases applying the five-factor “principal place of business” tesi. see Comsar-Telenor Order. 16 FCC
Red 22897 (2001); Space Siation Svstem Licensee. Inc. (Assignorj and Iridium Constellation LLC (Assignee),
Memorandum Opinion. Order and Authorization. DA 02-307. 17 FCC Red 2271 (1B 2002

1 BBC | icense Subsidiary . P.. Memorandum Opinion and Order, DA 95.364, 10 FCC R¢d 10968. 10973,
para 22 (1995) (“"BBC License Subsidiar").
153

See id. ai 10972, para. 20

25



Federal Communications Commission

licensee’s parent in excess of twenty-five percent triggers the applicability of section 310{b)+41"s
statutory benchmark."** Once the benchmark 1s triggered. section 310(b}(4) directs the
Commission to determine whether the *“public interest will be served by the refusal or
revocation of such license.”'** Assignees advise that the equity interest of each shareholder of
Inteisat LLC's ultimate parent Intelsat. Ltd.. set out in Attachment 2 to the Petition for
Declaratory Ruling. is equivalent to that shareholder*s voting interest.”

38. As discussed in section I.B above, Intelsat LLC is a Delaware limited habilits
company that is wholly owned by Intelsat Holdings LLC, also a Delaware limited liability
company. Intelsat Holdings LLC is wholly owned by Intelsat (Bermuda), Ltd.. which. in turn. 15
a direct. wholly-owned subsidiary of Intelsat. Ltd. We have previously determined that Bermuda.
a dependent territory of the United Kingdom. is treated as a WTO Member country.’*” Although
the Applicants have not submitted a formal principal place of business showing for Intelsat. Ltd
or its foreign subsidiary holding company, we find that the privatized company and its foreign
subsidiary should be considered principally to conduct business in and from Bermuda and other
WTO Member countries. Intelsat, Lid. and Intelsat (Bermuda), Ltd. are incorporated under the
laws of Bermuda.'” Intelsat. Lid. has its headquarters in Bermuda and maintains other offices in
several WTO Member countries, including the United States.'* The officers and directors of
Lntelsat, Ltd. are citizens of Bermuda, the United States and other WTO Member countries.'*

1 See e.g.. Sprinr Corporaiion. Petirionfor Declararon Ruling Concerning Secrion 310{b)4) and (d) and
the Public Inrerest Requirements ofrhe Communications Act of 1934, as anietided. Declaratory Ruling «nd Order.
FCC 95-498. 11 FCC Red 1850, 1857, para. 47 11995)("Sprins Ruling™). See also BBC License Subsidran. 10
FCC Rcd at 10972, para. 20: Requestfor Declararon Ruling Concerning the Citizenship Requirements of Sections
310¢b) 3) and (4) of the Communicarions Act of 1934, as amended. Declaratory Ruling. FCC 85-295, 103 FCC 2d
511.520. para 16, 523. para. 21 ( 1985) (" Wilner & Scheiner ). recon. i pari. FCC 86-306, | FCC Red [2

(1986) ("Wilner & Scheiner IT")

L See Sprint Ruling, || FCC Red at 1857, para 47 (quoting section 310(b)i4)). It is the licensee’s
obligation to inform the Commission before its indirect foreign ownership exceeds the 25% benchmark set forth in
section 310¢b)(4). See Fox Television Stations, [tic.,Order. FCC 95-188. 10 FCC Red 8152. 8474, para. 52

{1995).

He July 24 Lerrer. supra nate 21. at |

e See Cable & Wireless USA. Inc.. Applicarion for Authorin to Operare as a Facrlirres-Based Carrier in
Accordance with the Provisions of Section 63.18(¢)4) of the Rules Benveen the Unired States and Bermuda,
Order. Authorization and Certificate. DA 00-311, 15 FCC Red 3050. 3052. para. 7 (TD/IB 20001 (relying on an
opinion provided by the U.S. Department of Siate that the 1994 Marrakash Apreemeni Establishing the World
Trade Organization applies io Bermuda).

138
See Petition for Declaratory Ruling. supra note |. at 6-7. The Commission specifically acknowledged in

rhe fnrelsar LLC Licensing Order rhar INTELSAT mended to transfer its assets 10 a national stock corporation,

with 3 holding company structure. that Jikely would be incorporated and jocaied in Bermuda  See fureisar LLC
Licensing Order. 13 FCC Red at 15-171. para 23

139 See www intelsal.com/news/mediakit/news/news facts.asp yvisited Sepr. 30. 2002)
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We also find below. as did the Commission in the /nrelsar LLC Licensing Order. that onlv a
small percentage of the equity and voting interests in Intelsat. Ltd. lire held by individuals or
entities from non-WTO Member countnes.”" Intelsat. Ltd. offers service in more than 200
countnes utilizing a network that includes twenty-two geostationary satellites. and it derives
revenues on a global basis, not from any panicular country or region.' Thus. on balance. we
find that Intelsat, Ltd. and its subsidiaries should be considered principally to conduct business in
and from Bermuda and other WTO Member countries.™™

39.  According to Applicants. Lockheed Martin, a U.S. corporation. holds
approximately 24.05% of equity and voting interests in Intelsat, Ltd. through Comsat
Corporation and related Comsat business entities.'** The Applicants funher represent that rhe
remaining equity and voting interests in Intelsar, Ltd. are widely dispersed among more than 220
entities. representing more than 145 nations.™™

40. When the Comssion first considered the indirect foreign ownership of Intelsar
LLC in the /nrelsar LLC Licensing Order, it found that approximately ninety-one percent of
Intelsat LLC shares would be held by entities that had their home markets in WTO Member
countries (including the United States).'* Applicants state that, since that time, the ownership of
Intelsat, Ltd. has not materially changed."17 They assert that the only change in ownership
interests since the /nrelsar LLC Licensing Order is an increased degree of WTO Member country
ownership.'™" Applicants attached to their petition for declaratory ruling a listing of Intelsat. Ltd.
shareholders, each shareholder entity's "nationality.” the status of the home country's

(¢ontinued from previous page)
See Letter from Martha F. Heller, Wiley Rein & Fielding LLP. io Secretary. Federal Communicauons

Commission (filed September |1, 2002) (Intelsar. Lid. officers and directors are citizens of Argentina. Ausrralia.

Bermuda. Brazil. Canada. France, Germany. India. Norway. Senegal. Sweden. Tanzania. the United Kingdom. and

the United States).

' See infra para. 40

42 Revenue by region in 2001 is a follows Europe (29% ). North Amenica and Caribbean (24%); Asia and
Pacific (18%}; Latin America (13%); and Middle East and Africa {16%) See

uw u intelsat.com/news/mediakivnews facts.asp (visited Sept. 30. 2002)

. See Global Crossing Lid. and Frontier Corporarion. Applications for Transfer o Conrrul Pursuanr o
Secrions 2 /4(a) and 310(d) ofrhe Communications Aci. as amended, CC Docket No.99-264. Memorandum
Opinion and Order, 14 FCC Red 15911, 15919. pura 17 {WTB/IB/CCB 1999) (finding on balance that Global
Crossing principally conducts 1ts business in countries that are Members of the WTO).

1 See Perition for Declaratory Ruling, supro note I, at 9
143 See id.
e Inrelsar LLC Licensing Order, |5 FCC Rcd at 15484, para. 55,

See Perition for Declaratory Ruling. supra note |. at 9.

118 L. .
Peuition for Declaratory Ruling. supra note !. at 16; July 24 Letter. supra note 21. at 2
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membership in the WTO. the percentage of shares held by each stakeholder. and the percentage
of foreign government ownership of each shareholder. if any.l49 According to the revised
shareholder list. entities from non-WTO Member counmes, including WTO Observer countnes.
indirectly hold, in the aggregate, 6.07% of the equity and voting interests. well under the twenty-
five percent threshold of non-WTO Member ownership and voting established by the Foreign
Paniciparion Order.

41. Applicants contend that there is no reason to depart from the Commission's
determination. in the Inreisar LLC Licensing Order. that Intelsat LLC is entitled to the
presumption that indirect investment from its WTO Member country shareholders is in the public
interest.'® LRT argues, however, that grant of the Applications would result in noncompliance
with section 310(b)(4). LRT contends that the joint ownership of Intelsat, Ltd. by several foreign
entities, including foreign governmental entities, could result in a government entity increasing
its spending for communications services at price levels that would subsidize Intelsat LLC.

leading to an increase in htelsat LLC's market share and adversely impacting other
151

COITIpCtI[OI‘S.

42.  Consistent with the Foreign Participation Order. we presume that indirect foreign
ownership by investors from WTO Members serves the public interest. In this regard, the
Comrmssion has made no distinction between indirect government and private foreign ownership
of U.S. common carrier licensees.'>> LRT provides no persuasive evidence in this case to rebut
the presumption that market entry by WTO Member investors, including foreign government
stakeholders. raises no competitive concerns. As explained below, LRT has not demonstrated
that indirect foreign government ownership of Intelsat LLC creates a high risk to competition in
the United States such that special conditions or denial of the applications are warranted.

43 According to Applicants. total indirect foreign government ownership of Intelsat
LLC currently is no higher than at the time of the Inrelsar LLC Licensing Order. approximately
30 percent.”” No single stakeholder with foreign government ownership has an ownership

ol Appendix C io this order includes a correcred and updated version of this list. which Applicants initially
appended to their peunion as Auachmeni 2 and subsequently revised in their July 24 Letter. supra note 21, and then
suhsequenrly revised again in rheir September 6 Letter to rake account of changes that had occurred after the filing
of the Perilion for Declaratory Ruling. See Letter from Rosemary C. Harold. Counsel to Applicanrs. 1o James L.
Ball, Chief. Policy Division, Iniernationa) Bureau. Federal Communications Commission (filed September 6.

2002 (""Sepiember 6 Letter").

130 Intelsat LLC Licensing Order. 15 FCC Red at 15483-84. paras. 5155

2 LRT Provisional Perition at 20-3)

3 See Comsar-Telenor Order. 16 FCC Red at 22910, para. 30 (ciung VeiceStream/Deutsche Telekom
Order. 16 FCC Red at 9810-11. para 51).

3 See Pention for Declaratory Rulinp. supra note |. a1 16 n 23
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interest in Intelsat, Ltd. exceeding 4.25."* Further, the ORBIT Act requires that Intelsat. Lid.
conduct a public offering and substantially reduce the aggregate level of ownership by former
Signatories.™ Although an individual stakeholder with foreign government ownership ma!
increase its interest in Intelsat, Ltd. in the context of that offering. the specific foreign ownership
ruling we adopt in this order prohibits any foreign person or entity. including a foreign
government, from acquiring an indirect interest in Intelsat LLC that exceeds twentv-five percent
without prior Commission approval. In addition. any increase above an individual investor’s
current indirect ownership interest, including any interest held indirectly by a foreign
government. must be counted toward the aggregate twenty-five percent cap that we here impose
on new indirect foreign ownership of Intelsat LLC."® More importantly. even assuming that a
foreign government acquires indirectly as much as twenty-five percent of Intelsat L1.C as a result
of the public offering or otherwise.'”” any attempt to aid Intelsat LLC by funding predatory
pricing strategies would be likely to fail. Anti-competitive activity can succeed only if the
market that is the object of such activity is susceptible to the consolidation and maintenance of
market power. As the Commission previously has recognized. to consolidate and maintain
market power, a company would need to force the exit of its competitors from the market and
prevent the entry of new competitors.'Sg

44, We find that attempts at exclusion through predatory pricing n the provision of
fixed satellite service capacity would be unlikely to succeed. As explained supra in section HI.C.
with the exception of Intelsat's provision of switched and pnvate line service capacity on thin
routes, it faces numerous competitors and low barriers to entry in the provision of international
transpont capacity. In such circumstances. predation is unlikely to succeed. On thin routes,
because Intelsat would be subject to alternative rate regulation, it could nor recoup the losses that
it would have to incur in its attempt to drive competition out of the market on those routes by

raising rates.

134 See September 6 Letter. supra n 149, see also Appendix C 1o this order (France Telecom. 54% -awned by
the French government. owns 4,2%: Telenor Broadband Services AS. 79%-owned by the Norwegian government,
owns 4.1%: and each other stakeholder with foreign government ownership owns less than 3%).

1= See supra para. 3and note 1]

e See infra para. 46. These limitations on new, indirect {oreign investment in Inteisai LLC ure ihe same as
those imposed in oiher section 310(b}(4) rulinps See. e.g.. Connsai-Telenar Order, 16 FCC Red at 22913, para
36; GE/SES order, 16 FCC Red at 18884-85, para ||, Morienr Services Order. 16 FCC Rcd at 2(477, para. 22,
In this case, they provide additional assurance that the risk of predator! behavior alleged by LRT is negligible.

12 We note that the Commission has determined as a general matier rhai interests of less than 25% in o U.S.
carrier by any single foreign carrier or by any group of foreipn carriers acting in concert is unlikely to provide the
(vesting entiies with an incentive 10 use any market power thes may possess t© engage in anti-competinve
conduct for the purpose of increasing their profits.  See Foreign Participation order. 12 FCC Red at 23992 para.
223 (ciing Foreign Carrier Enirv Order. |1 FCC Red ai 3904. para. 83).see also Foreign Carrier Enyrv Order.
Il FCC Red at 3905. para. 84 (noting that 25% also 1s the level ai which foreign ownership in parents of a radio
licensee !s scrutinized under section 310¢b)(4) of the Act).

128 See Comsat-Telenor Order. 16 FCC Red ai 22912. para. 33
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45. Accordingly, we cannot find that Intelsat LLC*s acquisition of dual-use earth
station licenses from Assignors presents a high nsk to competition that warrants the imposition
of special conditions or denial of the assignment applications. We also note that the Executive
Branch has not raised national security. law enforcement. foreign policy. trade policy or other
concerns.”® We therefore conclude, pursuant to section 310(b)(4) and the Commission’s “open
entry” standard for indirect investment from WTO Members in U.S. common camer licensees.
that it will not serve the public interest to prohibit the proposed assignment of the dual-use eurth
station licenses to Intelsat LLC.

46. Specifically. this ruling permits the indirect foreign ownership of Intelsat LLC b
the foreign individuals and entities identified in Appendix C to this Order and Authorization.
Intelsat LLC may acquire up to and including an additional, aggregate twenty-five percent
indirect equity and/or voting interests from the foreign investors identified in Appendix C or
from other foreign individuals or entities without seeking further Commission approval under
section 310(b)(4), subject to the following conditions. First. no single foreign individual or
entity, including those named in Appendix C. may acquire indirect equity and/or voting interests
in Intelsat LLC in excess of twenty-five percent without prior Commission approval. Second,
Inielsat LLC shall seek prior Commission approval before it accepts any additional indirect
equity and/or voting interests from any investor from a non-WTO Member country that, when
aggregated with non-WTO investment identified in Appendix C. exceeds twenty-five percent.

G. Foreign Carrier Affiliation

47.  As part of our public interest analysis under section 214(a), we also consider
whether, upon consummation of the proposed transaction, Inrelsat USA License Corp will be, or
will be affiliated with, a foreign camer that has market power on the foreign end of a U.S.
international route that Intelsar USA License Corp. will have authority to serve pursuani 1o the
international section 214 authonzations acquired from Comsat. Under rules adopted in the
Foreign Paniciparion Order, the Commission classifies a U.S. carrier as a “dominant”
international carrier on a particular route if it is. or is affiliated with. a foreign camer that
controls essential facilities on the foreign end of that route.'®

9 See nfra paras. 49-51

60 .
I See Foreign Pariciparion Order, 1? FCC Red ai 23987, 23991-99. paras. 215, 221-39. A carrer

classified as dominant on a panicular U.S. imernational rouie due to an afftliation wirh ¢ foreign carrier that has
marker power on the foreign end of the route is subject io specificinternational dominanr carrier safeguards set
forth in section 63.100f the rules. See 47 C.F.R.% 63.10¢c). ie). These safeguards are designed to address the
possibility that a foreign carrier with control over facilities or services thai are essential inputs for the provision of
1.S. international services could discriminate against rivals of its U.S. affiliates (1.e.. vertical harms) In the
Foreign Participation Order.the Commission concluded ihai these safeguards, in conjunchon wiih generally
applicable international safeguards. are sufficien: 1o proieci against veniical harms by carriers from WTO Member
countries in virtually all circumstances. In the exceptional case where an application poses a very high risk io
compeiirion in the U.S. market. and where rhc standard safeguards and additional condinons would be ineffective.
the Commission reserves rhe right 1o deny the application Foreign Participation Order. 12 FCC Red ai 23913- |4
para. 51. In circumstances where an affiliated foreign carrier possesses market power in a non-WTO Member
(continued.. .
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48. Based on the representations in the record. we find that Intelsat USA License
Corp. is not affiliated with a foreign carrier within the meaning of the Commission's rules.'®’
We therefore conclude that, upon closing. Intelsat USA License Corp. shall be classified as
non-dominant international carrier, pursuant to section 63.10 of the rules. on all authonzed U.S
international routes. As a separate matter. however. and as explained in section I1.C supra.
Intelsat USA License will be treared as ""dominant™ in its provision of Intelsat space segment
capacity for switched voice and private line service on non-competitive. or ""thin." U.S.
international routes and therefore will be subject to the alternative rate regulation currentls

applied to Comsat.'*

H. National Security, Law Enforcement, Foreign Policy and Trade Policy
Concerns

49. When analyzing any transfer of control or assignment application in which foreign
ownership is an issue, we also consider any national secunty, law enforcement, foreign policy.
and trade policy concerns raised by the Executive Branch.'"* We recognize that there are
significant national security and law enforcement issues that are uniquely within the expertise ot
the Executive Branch, and in addition to our own independent public interest review. we take
into account the legitimate concerns raised by the Executive Branch regarding these 1ssues.'”

50. In exchanges between the Applicants and the Executive Branch on matters
relevant to law enforcement and national security issues surrounding the proposed transfer,
Applicants provided information to the Executive Branch about their service offerings and
Commission authorizations. Funher. Applicants made cenain commitments to the Executive
Branch.'® Specifically, Applicants stated that they do not provide common camer switched
services internationally or domestically.'®® Moreover. Comsat and Intelsat srated that they do not

(Continued from previous page)
country. the Comrmssion applies ihe “effective compeuuve opponuniries.”™ or "ECO." test as parr of tis public

tnterest inquiry under secrion 214¢ay. Id at 23944. para 124.
ot 47 CF.R. § 63.09(d)-(e) See International 2 14 Application. supra nore |, at 8

162 See supra paras 21-23. See also Foreign Participation Order. |2 FCC Red at 2395)-52, para. 144 and
13987-88. para. 215 (explainingthat ihe Commission’s general regulatory framework distinguishes between the

ability of U.S. camiers io harm competinon and consumers in the U.S market by exercising market power on the
U.S. end of an internationai route and on the foreign end of that route).

- Foreign Participation Order. |2 FCC Red at 23918.21 . paras. 59-66 These factors are relevant public
interest factors in evaluating applications from parnes affiliated with foreign enuties uhen considering wherher to
arant or deny section 214 and secrion 310(b}4) applications

o4

id. at 23919, para. 62

108 “See Leuer from John B. Reynolds. IIl. Wiley Rein & Fielding LLP. to James Lovelace, Chief, Technology
Law Unit. Office of the General Counsel. Federal Bureau of Investigation tdated Oct. 15.2002)

oo Id ai2.
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provide. and have no plans to provide, switched communications services via equipment
authonzed under current or anticipated future Title Il radio licenses.'®” Intelsar. however. has
made a commitment to notify the Executive Branch at least 30 days before providing switched
services, including any such provision of services via equipment authorized under Title 1Tl
hcenses.'™ Based on these statements and the commitments made by Intelsat. the Executive
Branch has not filed comments or objections to the proposed transaction. Rather. the Federal
Bureau of Investigation (“FBI1“)states that. in reliance on representarions made bv Cornsat and
Intelsat in an Ocrober 15,2002 letter. the FBI and the Department of Justice “have decided not io
file an objection or other comments” concerning the Applications filed in connection with the
proposed transaction.'® We also note that the Federal Trade Commission provided for eariv
termination of the waiting period under the Hart-Scott-Rodino Antitrust Improvements Act.'™
Thus, based on the record before us and the commitments made by the Applicants to the
Executive Branch, we conclude that the proposed transaction poses no national security, law
enforcement, foreign policy. or trade policy concerns.

51.  LRT argues that the Commission and Executive Branch should establish a special
task force to assess whether the Applications raise national security implications.'’' LRT.
however, states that it recognizes that national secunty considerations are matters “reserved” to
the appropriate U.S. government agencies and departments.'”> We find no reason on the record
to establish a special task force to assess whether the Applications raise any national secunty

implications.
. Other Issues

52. LRT. LRT raises other issues. First. LRT asks that any Commission grant be
subject to "Protective Orders” that LRT has drafted and attached as Appendix A of its petition.'”
Funher, LRT asks to review the Comsat-Intelsat purchase and sales agreement.'™ Additionally.

e Id ai 8
168 Id. ai 9.
69 See Lerier from Patrick W. Kelley. Deputy General Counsel. FB| 1o Secretary. Federal Communications

Commission (filed Ocr. 15.2002). See also Leiier irom John B. Reynolds. 11, Wiley Rein & Fielding LLP. io
James Lovelace. Chief. Technology Law Unii. Office of the General Counsel. FBI (dared Oci. 135, 2002): Leiier
from Patrick W. Kelley to John B Reynolds. 1! rdated Oci 15.2002)

o See FTC Leiier. supra note 58

i LRT Provisional Petition ai 32

" LRT Provisional Perilion at 32. 33-39. LRT Reply ut 6. LRT also filed. on June 7. 2002, 2 “Proposal for
Administrative Dispute Resolurion of Issues.” and. on July 22, 2002. & Morion io Strike all pleadings filed by
Assignors in this proceeding. See LRT Motion io Strike. ai 7.

174

LRT Reply ar 4.
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LRT argues that the Commission should adopr an order requiring Lockheed Manin to pav to the
Commussion all net proceeds from its sale of Comsat assets for the purpose of establishing a
digital conversion fund and various other conditions.'”> We find no merit to these proposals.
which are similar to those previously advanced by LRT and rejected by the Commission in
previous proceedings.”® The Commission previously has rejected requesrs by LRT that 1t issue
""Protective Orders* similar to those proposed by LRT in this proceeding.’’” LRT fails to advance
a basis for issuing a protective order that either has not been previously considered by the
Comssion or otherwise is supported by the facts of this proceeding. We also find no need here
to review the Comsat-Intelsat purchase and sales agreement to address the issues raised in the
Applications before us. Nothing presented by LRT persuades us of a need to require such
additional information in this instance. And, we are not persuaded to adopr LRT's proposal thar
the Comssion should require Lockheed Martin. a private entity, to use proceeds from CWS
transactions to fund some type of digital conversion fund. The Commission has previously
rejected a similar proposal by LRT in another proceeding.'”™ The proposal presented here has no
relevance to the issues in this proceeding other than the fact of Comsat's involvement. Finally,
LRT has filed a morion to suspend action on the applications before us pending solicitation of
further comments.'” LRT bases its request upon press reports thar Intelsat, Lid. may be
considering acquiring Eutelsat, S.A.,a major satellite company in Europe. We deny LRT's
motion. Press reports speculating on possible future acquisitions by Intelsar. Ltd. are nor a basis

to delay action in this proceeding.

53. Pending Applicarions. Finally, Applicants request that grant of the Applications
include authority for assignment to Intelsat of: (1) any authorization issued to Comsal/CW5S
dunng the pendency of the Commission's consideration of the assignment applications or during
the period required for consummation of the assignments following approval; and (2)
applications that will have been filed by Comsat/CWS and thar are pending at the time of

" LRT Provisional Petition ai 16: LRT Reply at 6-8

e Nor do we see any merit in referring the matters raised bv LRT to administrative dispute resolution. as
proposed by LRT and opposed by Applicants. See LRT **Proposal for Administrative Dispute Resclution of
Issues™ (filedlune 7. 2002). Administrative dispute resolution is a procedure ihai is voluntary for parties and
discretnnary io the Commission  See Administrative Dispute Resolution Act, 5 U.S.C. § 582(c). LRT's
longstanding "dispuie’ with Comsat is not relevani to this proceeding. See rhe cases ciied ar note 46 above.
Funher, we see no merit in LRT'S motions 1o strike Applicants’ filings. Nor do we find thai LRT has demonstrated
that Assignors have violated rhe Commission’, ex parte rules. as alleged by LRT inits Motion io Strike, Reply to
Opposiiion to Motion tc Strike. and ""Motion 1o Strike Unauthorized Responsive Pleading of Comsai."

o See Comsar-Lockheed Order. |5 FCC Red ai 12918, para. 23: Comsar-Lockheed Reconsideration Order.
FCC(2-197. at 4-5, para. | |: Comsar-Telenor Order. 16 FCC Red at 32920, para. 60.

7 See Comsar-LockheedReconsideration Order. FCC 02-197. at paras. § and 20. See als0 (Comsar
Corporation. FCC 97-422. 13FCC Rcd 2714, 2927. para. 33(1998). recon. defiled. 1I5FCC Rcd 19516 (2000). in
which the Commission emphasized thai Comsai was a private corporation not subject ta government Mmunagemeni.

1o Morion to Postpene Funher Action Pending Solicnation of New Round of Comments (filed Sepr. 23.
2002)
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consummation of the proposed assignment.'*® We conclude that anv authonzations issued

during the pendency of this proceeding or filed after the Applications and still pending at the ume«
of the release of this Order and Authorization should be deemed :c be covered by this Order and
Authorization to the extent that the pending applications are listed in Appendix C. Consistent
with section 1.65of the Comrmssion's rules, Applicants should amend any current pending
applications to reflect the transaction approved by this Order and Authorization,'™"

IV. CONCLUSION

54. In view of the foregoing, we find that granting the applications to assign the
licenses and authonzations listed in Appendix B to Intelsat I.LC and Intelsat USA License Corp
will serve the public interest. convenience. and necessity consistent with sections 214(a) and
310(d) of the Communications Act of 1934. We also conclude that assignment of the listed
international section 214 authonzations will not create nsks to competition in the U.S.
international services market that would warrant the imposition of additional competitive
safeguards. Finally, pursuant to section 310(b)(4) and the Commission's "open entry" standard
lor indirect investment by WTO Members in U.S. common camer licenses, we conclude that it
will not serve the public interest to prohibit the proposed indirect foreign ownership of Intelsat
LLC in excess of the statutory twenty-five percent benchmark. On this basis, and for the reasons
described in this Order and Authorization. we grant the Applicants' requests to the extent
described above.

V. ORDERING CLAUSES

55. Accordingly, IT IS ORDERED that. pursuant to section 310(d) of the
Communications Act of 1934, as amended. 47 U.S.C. § 310(d}, the applications for assignment
of licenses listed in Appendix B, ARE GRANTED to the extent specified in this Order and
Authorization.

56. IT IS FURTHER ORDERED that. pursuant to section 214 of the Communications
Act of 1934, as amended, 47 U.S.C. § 214. the application for assignment of section 214
authorizations listed in Appendix B, IS GRANTED to the extent specified in this Order and
Authorization.

57. IT IS FURTHER ORDERED that. pursuant to section 310(b}4) of the
Communications Act of 1934, as amended, the petition for declaratory ruling filed by Applicants
IS GRANTED to the extent specified in this Order and Authonzation. Accordingly. Intelsat LLC
1s authonzed to accept indirect foreign ownership in excess of the twenty-five percent benchmark
in section 310(b)(4) of the Act, as specified in this Order and Authorization.

58.  IT Is FURTHER ORDERED that, pursuanr to sectron 214 of the Communicatrons

180 . . .
Petition for Declaraiory Ruling, supra noie 1, at | |

81 47CFR § 165
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Act of 1934, as amended, 47 U.S.C. § 214, and the Commission's decisions in the Caomsar Non-
Dominance Order and the Comsar Alrernarive Rare Regularion Order, Intelsat USA License
Corp. or any successor entity shall be regulated as a dominant international camer on thin routes
in its provision of capacity for switched-voice and private line services. subject to the alternative
rate regulation set out in the Comsar Alrernarive Rare Regularion Order. and as a non-dominant
international canier in its provision of all other common carrier services. as specified in this
Order and Authonzation.

59. IT ISFURTHER ORDERED that. pursuant to sections 4(i} and (j). 214(a).
214(c}. 309.310(b) and 310(d) of the Communications Act of 1934. as amended, 47 U.S.C. 8%
4(i) and (j), 214(a) and (c),309, 310(b} and (d), the Petition to Deny of AT&T Corp. and the
Petition to Condition Grant of Worldcom, Inc. and Sprint Communications Company LP. ARE
DENIED for the reasons stated herein.

60. IT IS FURTHER ORDERED that the Motion to Accept Supplement to
Provisional Petition to Deny filed by Litigation Recovery Trust IS GRANTED, and we accept the
Supplement to Provisional Petition to Deny into the record of this proceeding.

61. {T IS FURTHER ORDERED that the Provisional Petition tc Deny, including the
Proposed Protective Orders, and the Supplement to Provisional Petition to Deny of Litigation
Recovery Trust ARE DENIED for the reasons stated herein.

62. IT ISFURTHER ORDERED that the Proposal for Administrative Dispute
Resolution of Issues filed by Litigation Recovery Trust IS DENIED for the reasons stated herein.

63. IT IS FURTHER ORDERED that the Morion to Strike filed by Litigation
Recovery Trusr IS DENIED for the reasons stated herein.

64. IT IS FURTHER ORDERED that the ""Motion to Strike Unauthonzed Responsive
Pleading of Comsat™ filed by Litigation Recovery Trust IS DENIED for the reasons stated herein.

65. IT ISFURTHER ORDERED that the ""Motion to Postpone Further Action
Pending Solicitation of New Round of Comments" filed by Litigation Recovery Trust IS
DENIED for the reasons stated herein.

66. IT IS FURTHER ORDERED that, pursuant to section 1.65 of the Commission's
rules. 47 C.F.R.§ 1.65.the Applicants are afforded thiriv days from the date of release of this
Order and Authorization to amend all pending applications in connection with the instant
Application to reflect the new ownership structure approved in this Order and Authonzation

67.  This Order and Authorization is issued pursuant to sections0.261 and 0.331 of the
Commission's rules on delegated authority. 47 C.F.R.§§ 0.261. 0.331. and is effective upon
release. Petitions for reconsideration under section 1.106 or applications for review under
section 1.1 150of the Commission's rules, 47 C.F.R.§§ 1.106.1.115,may be filed within 30 days

of the date of the release of this Order and Authorization. See 47 C.F.R. § 1.4(b)(2).
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—

Donald Abelson. Chief
International Bureau

e S o

Thomas Sugrue. Chief
Wireless Telecommunications Bureau
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