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1. INTRODUCTION 

1 .  We grant the Applications of Lockheed Mmin Corporarion (“Lockheed Clmln“),  
Comsat Corporation and Comsat Digital Telepon, Inc.  (collectively. “Comsat“ and, wi th  
Lockheed Mmin.  “Assignors”), and Intelsat, Ltd.. Intelsat (Bermuda). Ltd.. Intelsat LLC. and 
Intelsat USA License Corp. (collectively, “lntelsat” or “Assignees” and. together with Assiyors.  
“c\pplicants”) to assign common carrier and non-common camer earth station licenses. p n u r e  
land mobile radio (“PLMR”) licenses, and international section 214 authorizations from 
Assignors to htelsat.’ We also grant Assignors’ request to modify the regulatory status of the 
common camer earth station licenses to dual-use common carrier and non-common carrier 
licenses.’ As discussed below. we conclude, pursuant to our review under secrions 214(a) and 
310(d) of the Communications Act of 1934. as amended (the “Communications Acr” or “Ac[”). ‘  
that  approval of the Applications will serve the public interest. convenience, and necessity. In 
addition, subject to the limitations specified herein. we find char the public interest would no! he 
served by prohibiting the proposed indirect foreign ownership of lntelsat LLC in excess of the 
twenty-five percent benchmark set by section 3 1 O(b)(4) of the PIcI.‘ 

~ ~~ ~~ ~ 

See Applicaiion for Consent io Assignmenla. File N U  ISP-PDR-70020105-00010 (“Petillon fur 
Declaratory Rulinp“); Applications for Satclliie Space and Earth Stai i i in Authorizations. File Nos. SES-ASG- 
?0070405-00552, SES-ASG-20020405.00561, SES-~SG-20020105.00j61. SES-.4SG-7002040~-00565. SES- 
ASG-20020405-00566 and File Nos. SES-MOD-200?0105-0056S er n i .  f”Eanh Station Applicauons”). 
Application for Assignments of Authortzarion. File No oooOS3S233 f”PLh1R Applications”); Applicauon for 
Assignmeni o f  Section 214 Authorizations. File No. ITC-ASC-2002030~-00lB5 (“lnternaiional 211 Applicsiion” 
and. together with PLMR Applicattons. Eanh Station ,Applications. and Petition for Declaratory Ruling. 
“Applicattons”). See Appendix B to [his Order and Authorization lor 3 detailed l is! of the licenses and 
auihorizations involved in rhe Applications. as updated by AppiicJnis‘ submiasion in Appendix C to this Order and 
.Authorization 

See File Nos. SES-MOD-200?OJ05.OOj66 ei 01,. Peiiiion tin Declardiory Ruling. r u p r n  nute I. 31 n.2. 
Asicyors seek modification of the common carrier licenses io dull-uae licenses to allow the licensee. and 
eventually the assignee. to make the most efficient use 0 1  the 1aciI i t ies Sep.  e . &  File Nos. SES-MOD-200?0405- 
00568 er nl. ai Exhibit 11. 

The Communications Act of 1934.47 U.S.C. h Q  I S  I er seq The Telecommunications Act of 1996 [the 
“1996 Act“) amends the Communications Act of 1911. See Pub. Law No. 104-101. p 202. I I O  Stat 56 [ 1996). 
Hereinafter. all citations io the Communicarions Act wi l l  be to the relevant section of the United States Code unless 
otherwise noied. See47 U.S.C. $ 5  214fa). 310(d). 

47 U.S.C. 5 310(b)(4) 
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11. BACKGROUND 

A.  Assignors 

1 _. Comsat Corporation, incorporated in the Distnct of Columbia. is a wholl\,-ou,ned 
subsidiary of Lockheed Manin Global Telecommunications LLC. a Delaware limiled Iiabilit! 
company that i n  turn is a wholly-owned subsidiaq of Lockheed Martin. a publicly-traded L1.S. 
company incorporated in  Maryland.s Comsat Corporation is a major U.S. distributor of lntelsat 
system capacity and a provider of ground services, network management services. and other 
value-added services incorporating Intelsat capacity.6 Comsat Corporation previously served 3s 
the U.S. Signatory to the International Satellite Telecommunications Organization 
("Ih'TELSAT") prior to INTELSAT's privatization from an intergovernmental organtzarion on 
J u l y  18, 2001.' On July 31, 2000, the Commission found rhar the transfer of conrrol of Comsar 
Corporation to Lockheed Martin was in  the public interest.8 

B. Assignees 

3. Intelsat. Ltd., the privatized successor 10 the intergovernmental organization 
LNTELSAT. is a company incorporated under the laws of Bermuda. Intelsat. Ltd. owns and 
operates a global satellite system providing space segment capacity for communications 
services.9 Upon privatization. substantially all of INTELSAT's operational assets and liabilities 
were transferred to several companies within an affiliated group with a holding company 
structure. Intelsat. Ltd. is the parenr of all other companies in the group and holds the United 

See Perition for Declararory Ruling. supra nore I .  at 4: Inrernaiional 214 Application. supra nore I .  ai 3: 5 

see also Lockheed Manin  Global Telecoitrniuiiicarions. Comsai Corporoi ion atrd Conisar Getieral Corporai ion 
.4ssignor. and Telenor Sarellire Mobile Sen,ices. Iuc.. and Teleiior Sotellire. l w . ,  Assignee. Applicariurisfor 
Assigiimeni of Section 214 Aurliorirarions, Privare Larid Mobile Radio Licenses. Experimenral Licenses. and Ennli 
Siorio,i Licenses aiid Peririonfor Der ioratov Ruliiig Purriiaiii IO Secrrori 1'IOlbJ(?i of rlir Cortririi~riicairo~is Acr. 
Order and Authorizarion, FCC 01-369. 16 FCC Rcd 22897 12001 ), e r r a i u m  DA 02-266. 17 FCC Rcd 2147 (IB 
2002) ("Conisor-Telenor Order"). recon. deiiied, Order on Reconsideration. FCC 02.207 (rel. J u l y  I ? .  2002) 
i"Comsar-Telenor Reconsideraiioii Order" ) 

0 Peurion for Declararory Ruling. supra nore I .  a1 19 

See. e.g.. FCC Repon i o  Congress as Required by rlie ORBITAcr. FCC 02.170. 2002 WL 1332760 (rel. 
June 14. 20021 ("2002 OREITAcr Reporr"). 

See Lockheed Manin  Corporarion. Comsor Cowrnmenral S?sretris. LLC. and Cornsor Corporarioii, 8 

Appiicariousfor Transfer of Corirrol of Cornsat Corporatian atid l i s  Srrbsidiurtes, Licensees of Various 5arellite. 
Earth Sraiion Prrvaie h i i d  Mobile Radio arid Erperimenrai Licenses. and Holders of Inreniarroiia/ Secriori 214 
Aur/ior,:arrons, Order and Authorization. File Nos. S.4T-T/C-20000323-00078 and SAT-STA-20000313-00078. 
FCC 00-277. I 5  FCC Rcd 22910 (2000). errarum DA 00-1789, 15 FCC Rcd 23506 (SRD/IB 2000) ("Con~sar- 
Ladheed Order"). recon denied. FCC 02- 197 (rel. .July 5 .  2002) ("Conmar-Lockheed Recorrsrderarto,i Order"). 
The parries consummated the transactivn on August 3. 2000. See Letter from Raymond G .  Bender. J r . .  Counsel for 
Cornsat Corporaiion. lo rhe Secretary. Federal Communications Commission (filed Aug. 2 I .  2000). 

9 
See Petition for Declaratory Ruling. supra note I .  at 5 
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Ktngdom authorizations for International Telecommunication Union repstrations i n  the Ka- 
BSS-. and V-bands." As a "successor entity" to INTELSAT. Inrelsat. Lid. is scheduled IO  

conduct an initial public offering ("PO"), I O  dilute substantially the ownership by former 
INELSAT Signatories." 

4. lntelsat (Bermuda), Ltd., a wholly-owned subsidiary of Inielsat. Ltd. and also 
organized under the laws of Bermuda. is responsible for the oversight of satellite procuremenr 
and operational matters. including matters involving control of space and ground segment 
assets. Intelsat Global Service Corporation, a wholly-owned subsidiary of Intelsai (Bermuda). 
Lrd. and incorporated in Delaware, provides technical, marketing, and business support services. 
including day-to-day operation of the satellite network. to Intelsat, Ltd. and its subsidiaries." 
Intelsat Global Sales & Marketing Ltd.. also a wholly-owned subsidiary of Intelsar (Bermuda). 
Ltd. and organized under the laws of England and Wales. is the contracting party for most of 
Intelsat's customer contracts and buys space segment capacity from lntelsat (Bermuda), Lid." 
On a going forward basis, lntelsat's U.S. customers will contract with Intelsar USA Sales 
Corporation, a Delaware corporation that is wholly owned by Intelsat Global Sales gL Marketing 
Ltd." Today, in addition to the lntelsat g ~ o u p  of companies, more than 300 official distributors 
and wholesale customers market Intelsat communications capacity.I6 

12 

5 .  Intelsat LLC, a Delaware limited liability company that is the proposed Title I l l  
licensee for the earth station and PLMR licenses, already holds the Inrelsat C- and Ku-band 
satellite licenses issued by this Commission." lntelsat LLC is wholly owned by lntelsat 

See ZOO2 ORBlTAcr Reporr. supra note 7 .  

See section 62 I .  Open-Marker Reorpanizaiton for ihe Berrermen! of Inrernarional Telecommunications 
Act. Public Law 106-1 60 (the "ORBIT Act"). 47 U.S.C. 4 763. Inreirar LLC. Requesrfur Exreiisiuri ufTInte Under 
Secriun 621(5J ofrlie ORBITACI. Memorandum Opinion and Order. File KO. SAT-MSC-20010622-00075. FCC 
01-288, 16 FCC Rcd 18185 (2001). The U.S. Senaie and House have passed S.7810. which would exrend the 
deadline from December 3 I .  2002 IO December 3 I .  2003 

i u  

It 

12 Peittion for Declaratory Ruling. supra nore I .  at 5 

Id 

Id. 

Id. 

Id. ai 2-3. Applicants stale [hat under the ierms of Inrelsnl's Distrtbulion Agreement. Wholesale Customer 

I: 

II 

15 

16 

Agreernenr. and  Non-Exclusive Customer Service Aersernenr. bnih dtstrtbuiton and wholesale customers can. and 
often do. resell Intelsar capacity as pan of ihe services they provide LO consumers Id. at n.3. 

1 
See Applrcariuns uflnielsar LLC Fur Aurlrorin IO Operare. atid I O  Furrlier Consrrucr. Louircli. and 

Operare C-Band and Ku.Band Sarelllres rhar Form a Giobui Cotii,nurticarrorls Sysreni in Grosrarronar?. Orbir. 
Memorandum Opinton. Order and Authortzarton. FCC 00-267. 15 FCC Rcd 15460 (2000). ("litrelsar LLC 
Lxensing Order"), recon. denied. FCC 00-437 .  15 FCC Rcd 25234 12000). The Cornmtsslon condltloned ihe 
authorizations on a subsequent Comrmsslon finding rhar IhTELSAT's privattzauon would be consisreni wtrh [he 
ORBIT Act criteria. Inrelsar LLCLicensrng Order. 15 FCC Rcd at 15519. para. 160. On May 29. 2001. !he 
(conunued.. ..) 
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Holdings LLC, a Delaware limited liability company thar itself IS wholly owned by lntelsat 
(Bermuda). Ltd." htelsat LLC sells all of its space segment capacity IO lntelsat (Bermuda) 
Ltd." 

6. Intelsat USA License Corp.. a Delaware corporarion that is wholly o\r.ned and 
controlled by lntelsat USA Sales Corporation, is the proposed holder of the international secrlon 
214 authorizations and will provide common carrier services to customers." Inrelsat USA Sales 
Corporation will provide non-common carrier services to customers." 

C. The Transaction 

7 .  Applicants seek approval of the Applications in connection with lntelsar 
(Bermuda), Ltd.'s proposed acquisition of the assets of a Lockheed Martin business unir known 
as ComsaI World Systems ("CWS") and the assets of certain associated Comsar business 
enrerprises. namely, Comsat Digital Telepon. Inc. ("CDTI") and Comsat General Corporation 
("Comsat General"), both of which are subsidiaries of Cornsat Corporation.'' In addition to the 
Petition for Declaratory Ruling. the Applications request thar the Commission authorize: ( I )  the 
assignment of seventeen common camer licenses from Comsat CorporatiodCWS to lntelsat 
U C  (File No. SES-ASG-20020405-00564); (2)  the assignment of eight non-common cllmer 
licenses from Cornsat CorporatiodCWS to lnrelsar LLC (File No. SES-ASG-20020405-00565); 
(3) the assignment of four non-common camer licenses from CDTI to Intelsat LLC (File No. 
SES-ASG-20020405-00566); (4) the assignmen1 of four common carrier licenses from Comsar 
General ro Intelsar LLC (File No. SES-ASG-70020105-00561); ( 5 )  the assignment of one non- 
common c m e r  license from Cornsat General to Inrelsar LLC (File No. SES-ASG-2002-0405- 
(Conrinued from previous page) 
Commission released the INTELSAT ORBIT Acr Cornplrarice Ordiar finding that INTELSAT's privatizaiion would 
be consisienr with the non-PO criteria specified i n  secrions 62 I and 6'2 of rhe ORBIT ACI. See Applications of 
lnrelmr LLC For Aurlrorin 10 Operare, and io Frirrlier Coiirrrrcci. Lnitricli. arid Operarr C-baird aiid Kwbarid 
Sorellrrei rhai Form a Global Comrnuiiicarrotis S?srer,i I,I Grosrariouar? Orbir. Memorandum Opinion. Order and 
.Authorizauon. FCC 01-183, 16 FCC Rcd 11780 (2001 1 (" INTELSAT ORBIT.4cr Corriplrarrce Order"): 47 U.S.C. 
$ 4  763-763a. The licenses became effective and operaring suihoriiy \ u s  conferred upon Intelsat LLC when 
IKTELSAT rransferred its saielliies and associared assets lo Intelssr LLC on J u l y  18. 2001 

I 8  
See Peution for Declaratory Ruling. ruprii nore I .  a t  6 

ZOO? ORBITAcr Repon. supra note 7 :  INTELSAT ORBlT.4cr Corriplrance Order, 16 FCC Rcd a! 12283. 19 

para 9. 

10 See Petition for Declarsrory Ruling. siipr~a n01e I .  ill 7 

See Lerrer from Lawrence W. Secresr. 111 and Rosemary C. Harold. Counsel to lniels~r  LLC. to James L :I 

Ball. Chief. Policy Division. Internarional Bureau. Federal Communicarions Commission (filed J u l y  24. 20021 
(" July 14 Lerrer"). ar 3. 
.> -. Peltiron for Declarator! Ruling. supra nore I .  ai 1. n . 2 .  The propoxd sale Includes the assignment of the 
CDTl business. bur nor thar of Comsar General Id. at n.?. The contemplated acquisition would occur under the 
terms of an Asset Purchase Agrccrnenr entered into on March 15. 2002 by and among Comsai Corporation, Comsar 
Diglial Telepon. Inc.. and Inielsai (Bermuda), Lid. Id 31 10.1 I .  

5 
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00552): (6) the modification of the seventeen common camer licenses held by Comsai 
CorporatiodCWS. to be assigned to Intelsat LLC i n  File No. SES-ASG-20020405-00561. from 
common carrier status to dual-use common carrierhon-common carrier status (File Nos. SES- 
MOD-20020405-00568 er 0 1 . ) ;  (7) the modification of the four common carrier licenses held b! 
Comsat General. to be assigned to Intelsat LLC in File No. SES-ASG-20020405-00561. from 
common carrier status to dual-use common carrierhon-common carrier starus (File Nos. SES- 
MOD-20020405-00594 er d.); (8) the assignment of 36 section 214 authonzations from Comsar 
Corporation to lntelsat USA License Corp. (File No. ITC-ASG-20020105-00185): and (9) the 
assignment of two PLMR licenses held by Comsat Corporation to lntelsat LLC (File No. 
0000838233).2j 

8. Upon the closing of the proposed transaction. Intelsat LLC would hold the Title U1 
licenses and Intelsat USA License Corp. would hold the section 214 authorizations.” lntelsat 
Global Service Corporation would hold title IO the earth station facilities and equipment as “ell 
as to real estate in Clarksburg, Maryland and Paumalu. Hawaii.” According to Applicants. the 
proposed transaction does not affect Lockheed Manin’s current ownership of approximately 
24.05 % of Intelsat, Ltd.26 Applicanrs also seek approval of the assignment to Intelsat of: (1) an! 
authorization issued to ComsaKWS during the pendency of the Commission’s consideration of 
the assignment applications or dunng the period required for consummation of the assignmenl 
following approval: and (2) applications that will have been filed by ComsatlCWS and that are 
pending at the rime of consummation of the proposed assignment. including requests for s ecidl 
temporary authonty concerning a new or existing facility associated with this transaction.- 4 ’ 

1: 

See Appendix B to this Order and Authorizalion. as updated b! .Applicants’ submissions i n  Appendix C to 
this Order and Authorization. As pan of ihe planned dissoluuon of Lockheed Martin Global Telecommunications 
LLC. Comsat General and Lockheed Martin filed a pro forma application to transfer control of 311 Comsal General 
1lpp1ic;ltions from Comsai General 10 Lockheed Mdrtin See Peiition ior Declaratory Ruling. suprn note I .  31 n.5 
On May 22 .  2002, Assignors advised that Lockheed Martin and itr subsidiary Comsat General had consummated 
the pro forma transfer of conuol of all Comsat General licenres to Lockheed Marlin on April 25. 2002. See Lelter 
from Manha E. Heller to the Secretary. Federal Communications Commission (filed May 2 2 .  20021. O f t h e  
seventeen transferred licenses, five earth station licenses listed in  File Kos SES-.~SC-20020405-00552 and SES- 
ASG-20020405-00561 will be ass iped  to Intelsat LLC 3s II pari ot thia trilnsaction. See Petition for Declaratory 
Ruling. supra noie I .  at n.5; see also File Nos. SES-TIC-20010408.0060~ er u / .  

.. 

Petition for Declaratory Ruling. supra note I .  31 4-5 lntelsat USA License Corp would 3dminisler the :1 

common carrier services and would outsource custcimer service. billing. 2nd related functions to 11s parent Intelsal 
US.4 Sales Corporation. The non-common carrier bu3iness operalions 01 the former CWS would be absorbed by 
either lntelsat USA Sales Corporation or lntelsal Globdl Ser\ices Corporation. See J u l y  24 Letter. supra note 21. 
ai 3 .  
.< .. Petition for Declaraiory Ruling. supra note I .  ai I 1 

id. ai 9. The remaining 75.95 Ir ownership inieresis in  IntelsJ!. Lid. are held by more than 220 entities 26 

representing more than 145 nations. ld See r+a para 39. 
~~ ., 

Perilion for Declaratory Ruling. supra note I .  a i  I I. 12 
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9. Applicants state that, through the proposed transaction. lntelsat would acquire [he 
same operational capabilities as its facilities-based nvals. which would accelerate Intelsar's 
development as an efficient competitor with the ability to market a full range of communications 
services closely tailored to customer needs.'x Applicants further state that the proposed 
transaction is largely complementary because i t  would combine lntelsat space segment capacit! 
with the CWS downstream distribution infrastru~rure.'~ Further. accordins to Applicants. 
customers would continue, after ihe transaction. to be able to select from among a u ide range of 
competitive providers of numerous other satellite systems. fiber-optic cables. and resellers of 
Intelsat capacity." 

10. On April 24.2002. the International Bureau issued a public notice. announcing 
that the Applications were accepted for filing and establishing a pleading cycle to permit 
interested parties an opponunity to comment on the Applicar~ons.~' AT&T Corp. filed a petition 
to deny the Applications; Worldcom, Inc. and Spnnt Communications Company LP ("Worldcom 
and Sprint") filed a petition to condition r a n t  of the Applications; Verestar, Inc. filed a letter 
supponing the Applications with one proviso: and Lirigation Recovery Trust ("LRT") filed a 
"provisional" petition to deny the  application^.^' Applicants filed an opposition to the petitions 
to deny and condition grant.33 LRT filed additional pleadings, and Applicants responded.'4 

Id. JI 1 3  In panicular, Applicants state thai the maJorll! of Intclsat's current business is i h c  provision of 
space segment capacity io a number of distriburors and wholesale cusiorners ihar in t u r n  provide various satellite. 
based services io carriers and an array of cusiomers. and that lnielsat only recently has bepun IO gain experience in  

providing capacity directly io carriers and other U S. cusromers. Id. ai 7 I .  Applicants state rhar. by combining 
lntelsai's experience in  providing raw space segmenr capmry  uiih Comsai's markering acumen, pround services 
and network management services. the combined enlerprise will be able io rake advantage of the same business 
efficiencies th3r its competitors now employ. Id. i l l  22 Moreovsr. .Appiisanls stale that Intelsai. 3s an iniegraied 
service provider. would be able io compeie more effeciively w i h  major iniernaiional facilities-based providers in 

ofierinp "one-slop shopping" IO end users. providing i ts  own telemerr?. [racking and conirol. and offering 
remapping and other value.added services. Id. ai 2 1-12.  

16 

ld at 13 10 

See Public Norice. tockheed ManrrJComar <,,id l i irelsor S e d  FCC Comenr IO Assign Lirensrs atid 'I 

Seciion 214 Aurhon:arions. DA 02.951 (rel. Apr 24. 20021 

i- 
See AT&T Peiirion io Deny (filed Ma! 21. 20021 ('.AT&T Peurion"1: Perition of Worldcom 2nd Sprinr io 

Condition Granr (filed May 24. 2002) ("WorldcodSprini Peiii ion" ): Lerier from Scott H.  Lyon. Assistant General 
Counsel. Veresrar. Inc IO Secretary, Federal Communic;liions Commissiiin (filed May 24. 2002) i"\.eresiar 
Leiier"): LRT Provisional Pention to Deny (tiled May 21. 20021 ("LRT Provisional Peiiiion"). 

~. 

~~ A ?  

Opposition of Lockheed Martin Corporation. ei ai.. and Inrelsar. Lid.. era/.  to Petitions lo Deny and 
Peritions to Condition Grani (filed June 7.2002) ("Comsal/lnielsai Opposirion") 

?A 
See Reply Comments (filed lune 7 .  2002) ("LRT Reply"). Proposal for Administrative Dispute Resolution 

of Issues (tiled June 7 ,  2 0 0 2 ) .  and Moiion io Accept Supplemeni io Prowtonal Pertiion io Deny and Supplemeni 
io Provisional Pctirion 10 Deny (tiled June 24. 2007) Assignors responded to LRT's June 24 .  2002 filings with a 
June 27 .  2002 leirer. In addition. LRT tiled, on J u l y  22.  2002 .  another pleading denominaied as a Morion io 
(conrinued.. . . )  
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Worldcom and Spnnt tiled an August 23. 2002 letter, and Applicants responded Is Append[\ A 
to this Order and Authonzarion lists the panies to this proceeding 

111. PUBLIC INTEREST ANALYSIS 

A. Framework for Analysis 

1 1 ,  In considering the Applications. the Commission must determine, pursuant to 
section 214(a) and section 310(d) of the Act, whether the proposed assignments will serve the 
public interest.36 In addition, because of the foreign ownership interests presented in this  case 
we also must determine whether the proposed assignment of licenses to lntelsat LLC is 
permissible under the foreign ownership provisions of section 310 of the Act." 

12. The legal standards that govern our public interest analysis for assignment of 
licenses and authorizations under sections 214(a) and 310(d) require that we weigh the potential 
public interest harms against the potential public interest benefits to ensure that ,  on balance. ihe 
proposed transaction will serve the public interest. convenience, and necessity." Our analysis 
considers the likely competitive effects of the proposed assignments and whether such 
assignments raise significant anti-competitive issues.39 In addition, we consider the efficiencies 
and other public interest benefits that  are likely to result from the proposed assignments." 
(Continued from previous page) 
Suike. to which Assignors responded on Ju l )  29.2002. Funher. LRT filed a "Reply to Lockheed Opposiiion" on 
Augusi 8. 2002. lo which Assignors responded on August 16. 2002. On September. 16.2002, LRT tiled a "Motion 
10 Strike Unauthorized Responsive Pleading of Cornsat." 

See Leiier from Alfred M. Mamlei and Maw! S h e d .  Counsel for Sprint Communic;ltions Company. L P 3 5  

2nd Uorldcom, Inc.. to Secretary. Federal Communicarions Commission (filed August 23. 20021 
1"WorldcodSprint Letter"); Letter from LauTence LV. Secrest. 111 and Rohemary C. Harold. Counsel to 
Appiicanrs, 10 Secretary. Federal Communicarions Commission (filed September 9. 2002) ("Sepiember 9 Lelrer"1. 

47 U.S.C. 5 5  214(aj, 310(d). 

See47 U.S.C. 5 310(aj. (b) 

See, e.g., Applrcarion 01 VorceSrreanr Wireless Corporarron Pon,errel. I r i c . ,  Transferors. arid Deursclie 

36 

31 

IR 

Telekoni AG. Transferee. for Conserir IO Transfer Conrrol ofliceiisps and Aiir1iorr:arrons Pur.cuanr Io Secrrorls 214 
and 310(d) ofihe Communicarions Acr and for Declnraion Rulrng Pr,rsuoiir IO Secrioii 310 of rlie 
Coi,~n,unrcorionsAcr. Memorandum Opinion and Order. FCC 01- 142. 16 FCC Rcd 9719.9789. para 17 (2001) 
("VoiceSrrea~Deursche Telekorn Order" ).  See also AT&T Corp., Brrrrsli Telecornniunicarions. plc. VLT CO. LLC. 
V r o l ~ i  License Co. LLC. and TNV (Bahamas) Lrniired. Applrcarrons For Granr of Secrion 214 Aur l ior in .  
Modificarron ofAurhon:arions and Assrgnmeiir ofLicenses ui Coniirciioii w i t h  rhe Proposed Joinr Vetuure 
Benveen AT&T Corp. and Brrrrrh Telecomniuiiicarrons, pic, Memorandum Opinion and Order, FCC 99-3 13. 14 
FCC Rcd 19140. 19117. para. IS (1999) ("AT&T/BTOrder ' j ;  Morieiir Services Inc and T M I  Comnrunfcorrons 
and Cornpan?. LP. Assrgnors. and Mobile Sarellire V e i i r u r a  Subsidion' LLC, Assignee-. Order and Authorization. 
DA 01 -2732. 16 FCC Rcd 20469. 20473. para. I 1  iIB 2001 \ ("Morrenr Services Order"). 

!V 
See. e.& AT&T/BTOrder. 14 FCC Rcd ai 19148, para. IS  

w 
See. e.&. VorceSrreadDeuische Telrkoin Order. 6 FCC Rcd a t  9789, para J 7 ,  

8 
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Funher, we consider whether the proposed transactions present national security. la\\ 
enforcement. foreign policy or trade policy concerns. 41 

B. Qualifications 

13. As a threshold matter, we must determine whether the Applicants u e  qualified [o 
hold and assign licenses under section 310(d) of the Act and Commission rules. In making this 
deterrmnauon, w e  do not, as a general rule, re-evaluate the qualifications of the assignors unless 
issues related to basic qualifications have been designated for hearing by the Commission or have 
been sufficiently raised in  petitions to warrant the designation of a hearing." Conversely. the 
analysis of every assignment application requires that we determine whether the proposed 
assignee is qualified to hold Commission licenses." Section 310(d) requires that the 
Commission consider the qualifications of the proposed assignee as i f  the assignee were appl!.in: 
for the license directly under section 308 of the Act.U 

14. LRT alleges that the Applications are defective for failing to disclose information 
critical to assessing the Assignors' qualifications to continue as Commission licensees. In 
particular, LRT argues that Assignors fail to disclose that Lockheed Martin doesn't possess a 
final grant of authority for the Cornsat licenses because LRT filed a petition for reconsideration 
of the Commission's July  31. 2000 grant, i n  the Conisar-Lockheed Order. of the transfer of 
control of Comsat Corporation to Lockheed Martin and thus the transfer of con~rol IS  "non 

series of orders denying LRT's vanous petitions seelung reconsideration of Cornmission 
decisions granting authority to Lockheed Manin and Comsat.J6 In panicular, in the Conisar- 

In Ju ly  2002. however, the Commission dispensed with this and related arguments in 3 

See Rules and Policies on Foreign Parriciparrori r i i  rlie L S. Trlecoiiir~rurrrcarroris Morler. Report and I I  

Order and Order on Reconsiderauon. FCC 97-398. 1 2  FCC Rcd 23891. 23919-21. paras. 61-66 11997) ("Forerpr 
Panrcipalion Order"). Order on Reconsideration. FCC 00-339. 15 FCC Rcd 18158 (2000) 

See, e.g., VoireSrreadDeursche Telekom Order. 16 FCC Rcd a1 9790. para. 19 

See 47 U.S.C. 5 308; see also Applrcariorrs ofArrTuidr  Corfrrrri~rircurions, Inc..  Transferor. and Vodaforrc 

2: 

'' 
Group. PLC. Transferee. For Conserir IO Transfer oJCourro1 o,fLrcr,firer aiid Aur1iori:arrorrs. Memorandum 
Opinion and Order. File Nos. 0000003690 er a1 . DA 99- 1200, I 4  FCC Rcd 9430.9132-34. paras. 3-9 ( W T B  
I999 I 

47 U.S.C. 5 308 

LRT Provisional Petition. a1 2-1 I 

See Comsar-Lockheed Recorrsiderariori Order. FCC 01.197 (rei. Ju ly .  5 .  2002): Locllreed Marrrn 
Corporarion. Aurhorip ro Corisirucr. b u n c h ,  arid Opcrare a Ka-Band Sarellirr Sysreni in die Fued-Sarellire 
5 e n . m  Order on Reconsideraiion. FCC 02- I98 (rei. J u l y  5 .  2002 I. ~fr fgarfor~ Recal'eA Trrtsr. ferirroii for 
Deciararon Ruirng Seeking a Dererminarioii rlrar Cowsar Corporarfou Has Vrolaied rite Sarellrrr Acr r t i  Making 
Acqulstrions ofSrod rn Varrous Orher Compaiiies. FCC 02.199 (rel. J u l y  5. 2002); Corfisar Corporarron d/b/a/ 
Conrsal Mobile Communrcarions. Applrcarron for Aurlrorifi under Secrron 7 5 3 1 ~ )  ofrlie lrrremariorral Murrrrrne 
Sarellrre ACI and Secrion 214 ofrhe Communicarrotis Acr of 1934. as amended. IO Esiablisli Clfarinels of 
Comnrunrcarron Benceen b n d  Eanh Srarions arid lnniarsar Third Generairon Sarellrres. File Nos. ITC-97-22? er 
a!., FCC 02-2000 irel. July 5,2002); Comsar.Telenor Reconsrderarrori Order. FCC 02-207 (rel. Ju ly  I? .  2002). 
(continued.. ..) 

u. 

JJ  

46 
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Lockheed Reconsideruriori Order, the Commission denied with prejudice and in all respects 
LRT's petition for reconsideration of the Comsar-Lockheed Order.'" We find tha t  LRT h a  
raised no substantial and material facts as to Comsat's qualifications as ass inor  of Commission 
licenses and authorizations. Further, as noted above. the Commission previously has found 
Lntelsat LLC to be qualified to be a Comss ion  licensee.a Based on our review of Assipees'  
current ownership, we conclude that Intelsat LLC and lntelsat USA License COT. are qualified 
under our rules to hold the licenses and authorizarions at issue in this proceeding.'" 

C. Competitive Effects 

15. Our public interest analysts under sections 214(a) and 310(d) includes an 
evaluation of the competitive effects of the proposed transaction in both the relevant product 
markets and the relevant geographic markets. For telecommunications service providers. the 
Commission has deterrmned that the relevant product and geographic markets can include both 
U.S. domestic telecommunications services markets and telecommunications services between 
the United States and foreign points.5o For the internarional lelecommunications marker. the 
Commission has evaluated the competitive effects on a country-by-country basis, for service 
between the United States and specific foreign countries. where service to each foreign country 
from the Unired States represents a separate peographic market. 
Commission considered whether proposed transactions would lessen or enhance competition i n  

(Continued from previous page) 
errarum DA 02-1910 (PDIIB Aug. 5. 2 0 0 2 ) .  LRT has sought judicial review of several of these orders. See LRT I 

FCC. USCA Docket No. 02-4372 (Zd. Cir) (filed Aug 8. 2002). See also 47 C.F.R 5 I .  106(n) (the filing of a 
peulion for reconsideration does not stay the effecrivenesi o f  a Commission decision). 

51 In those analyses. the 

d l  Comsnr-Lockheed Reconsidermion Order. FCC 07- 197. a! p3r3s. 2 .  20-71 The fact that  LRT has filed 
yet anorher plesdiny in that proceeding does nor obvisre rhe f i n d i r !  of the Cornmission's J u l y  12. 2002 dclion or 
i i u r  reliance upon i t  in this proceeding. Funher. the Commission i n  that action stared. with regard to 
ComsaVLockheed's claims that LRT andior its members' primar! d i m  in filing the various pleadings IS to harass 
Comhdt and its successor and/or assigns. thar i t  rake5 rhshe claims very seriousl!. noting a documenred patiern 01 
conduci by LRT and/or its members with regard to Comsai and/or iis successors or assigns that appears 10 go 
beyond legitimare advocacy. The Commission expressly warned LRT m d o r  i t s  members that sanctions may apply 
should they f i le abusive or harassing pleadings with the Commis5iun. Id .  ai para. 19. 

See supra para S. 

See infrn section 1II.F. paras 35-46. 

See, e.g.. VoiceSrrendDeurrche Telekotri Order. 16 FCC Rcd ar 9823, para. 78.9825, para. 81.9833. 

" 

50 

para 9 1  See also Applirorton of WorldConi. l r i r  . orid 41CI Coiiifiir~tiicartorir Corporarrorrfor Tioiisfer ofconrrol 
o f M C l  Conimuriirarrons Corpororron i o  WoridConi, l t i c . ,  Memorandum Opinion and Order. FCC 9 8 - 1 3 ,  13 FCC 
Rcd 18025 (1998) ("MC//WorldConi Order " ) .  Conirar/Locklieed Order. IS FCC Rcd 31 32915. para 16: and 
i lpplirairon of General Elecrrrr Captral Corpornrioii aird SES Globnl S.A.  for Consenr 10 Tmrrqer Coiiirol of 
Lrcenses arid Aur1iort:orions Pursuanr IO Secrron 2 / 4 f a l  niid 3101dl of die Corrrrnunrcorrons A c i  arzd Perilro,t/or 
Decloraro? Ruling Purruanr ro Secrion 3101bJ14~ ofrl ie Conimunicnrrons Acr. Order and Authorization, DA 01 - 
2100. 16 FCC Rcd 17575 (IB & WTB. 2OOl). Supplemental Order. DA 01-1482. 16 FCC Rcd 18878 (IB & WTB. 
2001) ("GUSES Order'.). 

JI  
ComsdLorkheed Order. 15 FCC Rcd a i  22916. para. 18 
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the provision of communications services in. to. or from the United States. 

16. Worldcom and Sprint argue that the relevant product market is wholesale. 
unbundled lntelsat space segment  service^.^‘ They contend that this product market is 
characterized by the continuing domjnance of Comsat." They state that the merger of lntelsar 
and Comsat would involve a horizontal combination of the largest and second-largest U.S. 
providers of wholesale Intelsat services [hat would result in increased market power by the 
merged entity, and a vertical integration of wholesale space segment with retail businesses [hat 
would increase the ability ofthe combined entity to impose a price squeeze on competitors [ha[ 
must purchase lntelsat services as an input.5' Funher. they contend that the provision of lntelsar 
services is a distinct product market because the Commission regulates Comsar as dominant on 
rhin routes.55 They state that i t  is primarily on t h i n  routes that Worldcom. Sprint and other major 
U.S. customers heavily consume lntelsat services." They further state that [hey would have no 
reason to purchase lntelsat services from Comsat if fiber optic cables or other satellite systems 
were available as viable alternatives. 5 7  

17. We find no basis to conclude that the combination of Intelsat's and Comsat's 
operations. nor the integration of Intelsat's wholesale business with Comsat's retail business, will 
cause competitive h a d 8  Consistent wi th  Commission precedent, we conclude that :  ( 1 )  the 
relevant product markets, for purposes of our public interest analysis under sections 21?(a) and 
3 IO(d). are international switched voice. pnvate line, video, and earth station services. not 
wholesale Intelsat space segment services as stated by petitioners: (2) these markets are 
competitive. with the exception of international switched voice and private line services on 
" thin" routes: and (3) following the proposed transaction. lntelsat USA License Corp. would not 

WorldcodSprinr Perition ar I -? .  By  wholesale. unbundled space segment. Worldcom and Sprint mean J1  

space segment capacir) separate from value-added earrh srarion services. See id. a1 4. n.4. 

WorldcodSprint Perilion at  3. see nlso WorldcodSprinr Lerrer 31 5 .  Peririoners s a l e  that the proposed 5l 

transacrion would eliminate Comsar as a compeuror 10 lnrelsai. Id ai b See also WorldcodSprinr Letter ar 2-4 
(arguing. ! . e . ,  rhar various hisrorical and technical tacrors prevenr submarine cable systems and commercial salellilr 
providers from exercising effective compeurive discipline w e r  Cornidlnrelsal) 

'1 WorldcodSprinr Perilion 31 2.3. 6-10. I n  parriculir. the! argue that the availabilir! ot comperiiion from 
other providers of inremational relecommunic~rions services would no1 remedy rhe discrimination they ser  between 
Intelsai and Comsal prices. Id. 21 9-10 We discus, the abr<~garion of conrricrs issue a1 section I l l  E. paras. 30-31. 
below. 

< <  
WorldcodSprinr Peririon ai 10 ~~ 

Id. a i  I 1  56 

<-  
Id a i  1 

Ja 

(dated .April 5 ,  2002)  ("FTC Lcrrer") (providing edrl! rerminaiion of the usiring period under rhe Hari-Scorr- 
Rodino Anurrusr Improvements Acr) 

See also Leuer from Sandra M Pea!, Federal Trade Commission, IO Berl Rein. Counsel IO Appliianrs 

1 1  
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have market power on "thick',' roures. but would have  marker power in its provision of space 
segment capacity for switched voice and private l ine services on th in  routes." 

18. We agree with Applicanrs that charactenzing the provision of Inrelsat space 
segment services as a distinct product market would ignore Commission precedent recognizing 
the existence of much broader markets that include multiple providers of both satellite and 
submarine cable services." The C o m s s i o n .  i n  the Conisat Notr-Domitiorice Order and other 
proceedings. has concluded that htelsat and Comsar compete wi th  many satellite providers and 
fiber optic submarine cable systems.6' The types of customers served by CWS are iniernliiional 
ielecommunications service providers. domestic long distance caniers. broadcasters. and mulrt- 
narional corporations.62 Inrelsat's customers include distributors such as Comsat that  resell 
capacity, as well as cusromers that purchase capacity for their own use, such as large 
telecommunicarions caniers, broadcasters, corporare networks and Internet service providers.6' 
These rypes of cusromers also use other satellite providers and fiber optic cables to meet their 
international capacity requirements. 61 

'' Thick route switched voice and privare line markels are routes linked io the h i r e d  Stares by submarine 
cable and saiellites. Thin route switched voice and pr iva te  l ine markets are routes not linkcd IO the United Stated 
by cable and where Comsai i s  the dominant provider of ser\'ice 
Seciron lO(c) of rhe Communrcarions Acr OJ 1934. us amended. Jor Forbeorairre from Donirna~ir Carr ier 
Regulariori and Jar Reclassrficarion as a N o n - D o ~ r ~ r ~ ~ u i i r  Carrrer. Order and Notice o f  Proposed Rulemakinp. File 
No. 60-SAT-ISP-97. FCC 98-78. 13 FCC Rcd 14083. 14096. para. 20. 14107. para. 42 (1998) ("Conisor Noii- 
Dominance Order"); see also infia para. 19. 

See Cuirrsnr Corporarroii, ?eririo:i Prirslinnr 10 

See Comsatnnielsat Opposition a! 2. 

Cornsar Non-Dominance Order at 14103. para. 3 2 .  11096. para 19 lsubmartne cable and satellite are 

W 

61 

fungible technolopies utilized in  the transmission of international suitchsd voice services, witn fiber optic cables 
nou prowding a highly competitive t ransrn iss i~n alternaiive lor provider5 of international swilched voice and 
privaie line services. and satel l i te  companies effectively compete for ihe provision o f  full-time video services): 
Drrecr Access 10 rhe IhTELliATSwern. Report and Order. 1B Docket No. 96- 12. FCC 99-136. 14 FCC Rcd 
15703. 15723, para. 41 (1999) ("Direct Access Order") (!he intern~tiona1 lelecommunications market I S  largely 
compeurive i n  terms of availability o f  alternative suppliers o f  internation~l transmission capacity): I~irelsar LLC 
Licensing Order. 15 FCC Rcd at 15463.64, para. 6 (Inrelsal laces compelillon globally from both satellite systems 
and fiber opiic submarine cable systems). 

See Petition for Declaratory Ruling, supru note 1 .  dt 1 

See id. a i  5 

See. e.8..  www.panamsai.comlcompanv/inde~ 3sp (visired Sept. 30. 2002) (PanAmSat customer5 include 

0:  

6: 

(r: 

U.S. and in~ernaiional tclevision broadcasters. telecommunica~ions service providers. Internet service providers. 
and corpora~ions); www.loralskvnet.com/news evenidnu u , . ~ s ~ ' ? i d = S 9  ivisried Sepi. 30. :oo? J &oral Skynet 
provides high-volume communications and data tranimis5iun mvice, t o  broadcasung. cable TV.  Iniernet and 
industrial companies around the world); AT&Ter ai.. Joorr Applrcarroltfiv a Liccnse IO  Londand Oprrore a 
Submarrne Cable Nenvork Berween rhe Unired Srores and Japati. Cable Landing License. Ftle No. SCL-LIC- 
19981 117-00025. FCC 99-167, 14 FCC Rcd 13066 (1999) (nineteen applicants. including AT&T Corp.. Sprtni 
Communicauons Company L.P.. M C I  Worldcorn. Inc.. and other international telecommunlcations providers. 

granted author? 10 land and operate the Japan-US consortium submarine cable network between the United stales 
(continued.. . . )  

I . .  
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19. We disagree with petitioners that Intelsat services are a cfistinct producr market 
because the Commission regulates Comsat as dominant on thin routes. Rather. the Commission 
regulates Comsat as dominant on thin routes because Comsat possesses market power in this 
- eeographic market. The C o m s s i o n .  in  its 1998 Comsor Non-Dominance Order. aggregared 
point-to-point markets, finding that Cornsat lacks market power in the provision of transmission 
capacity for switched voice and private line services on "thick" routes that include one or more 
fiber optic submanne cables and possesses market power on "thin" routes where no submmne 
cable is available and Comsat generally is the only provider of satellite  service^.'^ Follon?ng the 
proposed transaction, Intelsat USA License Corp., which will acquire all of Cornsat's common 
carrier contracts.66 will have market power i n  the provision of transmission capacity for switched 
voice and private line services on thin rouies. However, Assignees have stated thar lntelsar US;\ 
License Corp. will comply with the terms of the Cornsar Alrernarive Rare Regularim Order.6' 
and, as discussed inJm i n  section m.D, we will condition grant of the Applications on Intelsat 
USA License Corp. or any successor entity abiding by these terms in its provision of common 
carrier services on thin roures. Thus. on the thin routes where petitioners must rely on Lntelsat 
capacity, lntelsat USA License Corp. will be a common camer subject to the alternative rate 
regulation previously applicable to Cornsat's provision of capacity on these roures. 

20. In addition. the proposed transaction would achieve public interest benefits. 
INTELSAT's privatization and transformation into a strong commercial entity licensed in the 

(Continued from previous page) 
and Japan). AT&T er a / ,  Joinr Applrcarronfor u License IO h i i d  aiid Operare 111 rlie Unired Srares a Subniariiir 
Cable Sr'srern Exrending Berween rhe Unired Srarrs. Denmark. Gertriariy. rlie Nerlierlands. France aiid rile Unired 
Kitigdoni. Cable Landing License, File No. SCL-LIC-19990303-00001. DA 99-10.12 (TD/IB rel. Oct. 1 .  1999) 
(nineteen applicants, including AT&T Cop. .  Sprint Communications Company. L.P.. M C I  Worldcorn. Inc.. and 
other internalional  telecommunication^ providers. granted authority io land and operate the TAT-I4 consortium 
aubmarine cable network berween the United States and various Europesn countries); AT&T Corp. el a / .  Joinr 
,Applicarion for a License IO Land and Operare a Digrral Subiiiarrrie Cahlr S>srefri Benveeii /lie Uriiled Srares. r11r 
Cayman Islands. Colombia. Cosra Rica. Honduras, Me.ricu arid Panama. rile MA YA-I  Cable .Nerw.urL. Cable 
Landing License. File No. SCL.LIC-I9990325-00006. D A  99.257. 14 FCC Rcd 19456 (TDIIB 1999) (nine 
applicants. including AT&T Cop. .  Sprint Communicalions Cornpsny L.P., M C I  Worldcorn. Inc., 2nd other 
international telecommun~cation~ providers granted authority to land and operate the M A Y A -I  consortium 
5ubmarine cable network between the United States and \ilrioua Latin American countries). 

Comsar Non-Dominunce Order. 13 FCC Rcd st 1-1100-01. para. 2 S  (finding that point-io-point rouies fi? 

between the U.S. and foreign countries can be grouped into t u 0  separate and distinct g e o p p h i c  markets - thick 
and thin routes .. because the markers within each of the two groups ha\,e similar characterisiicsi. 

6(1 July 24 Letter. supra note 21. at  3 

See Petirion for Declararory Ruling. supra note I .  31 31: Comsaflnrelsar Opposttion ai 2 5 :  Co~risar 
Corporalroll. Polrcies and Rules for Allernarrue inreurrl e Based Repulairo,! of Conrsar Corporarro~i. Report and 
Order. IB Docket No. 96-60, FCC 99-17. 14 FCC Rcd 3065 19991 i"Co,nsarAlrerriari~e Rare RegularroJi Order") 
(adopting incentive-based price regulation of Cornsat's provision of capacity for switched voice and Drivate line 

6 -  

. .  
serbices in non-competitive. or "thin." geographlc markets served only by satellite systems and where Comsat has 
make[ power). 
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Cnited States has been a L.S. policy 
authorizations. respectively, to Intelsat LLC and Intelsat USA License Corp. would accelerate thr 
transformation of the Intelsat companies into commercial entities on par w i t h  cornpetitiw 
providers of international transmission service capacity. Given that: ( 1 )  there are a number of 
other firms offenng international capacity for the provision of switched voice. pnvate line. video. 
and earth station services to customers i n  the United States: ( 2 )  the lntelsat companies would no! 
have market power in these product markets on thick routes: and (3) the terms of the Conisar 
Alrernarive Rate Regularion Order. as applied to Intelsat USA License Corp.. would constran 
market power in  the provision of capacity for switched voice and private line services on ihin 
routes, we find that the proposed transaction raises no significant competitive concerns. 

The assignment of Comsat's licenses and 

D. Regulatory Status 

1. Intelsat USA License Corp. 

Intelsat USA License COT.. the Intelsat company that would hold the assigned 
Inreisat, Ltd. 

21. 
international section 214 authorizations. seeks to operate as a common 
and lntelsat USA License COT. state that, in acquiring Comsat's international section 714 
authorizations. lntelsat USA License Corp. is entitled to non-dominant treatment for services on 
all domestic and international routes. with the exception of those listed in Appendix A of the 
Conisar Nori-Dominance Order.7o For these non-competitive, or "thin." routes, lntelsat U S A  
License Corp. seeks authority to provide service as a dominant cartier subject to the alternative 
rate requirements adopted in the Cornsor Alteniarive Rare Regularion Order.7' Petitioners 
support dominant carrier treatment for Intelsai U S A  License Corp. in its provision of service on 

See Iiirelsar LLC Licetising Order. 15 FCC Rcd 31 15470.71. p3ra. 2 2 .  15475. para. 31; Ih'TELS-IT 63 

ORElTAcr Compliance O r d e r . ' l 6  FCC Rcd at 12282. p3ra. 7 ("A pro-compeiiiive privatizalion o f  INTELSAT 
wil l  make i t  a more effective competitor and promote fairer and more robust compeiiiion in the global satellite 
markei "1: the ORBIT Act. 
saielliie communication services for the benefit OS cunsumers and provider, u f  satellite services and equipmeni by 
fully privaiizing the international saiellite organizations. INTELSAT and Inm3rsx"i. 

'' 

2 ("It i s  the purpose o f  this ,Act i o  promote 2 full? competitive global markel for 

See International 214 Application. rupra note I :  Petition fur Declaratory Rulin?. supra nule I. ai 6-7 

'O See Iniernaiional 214 Applicaiion a i  2: see also Comsar Noii~Doiiiiiiaiice Order.  13 FCC Rcd at 14176- 
14183 [Appendix A listed sixty-three non-competilive. or thin. rouies for the provision o f  switched voice snd 
private line services). We note that new submarine cables have come into service since the Commission adopted 
the Comsar "on-Dominance Order in 1998. See. e g . The IVorld's Firsr Undersea Oprir Fibre Cable Sxsreiii 
Arouiid Africa io Europe and Asia. Ofiriarrrall? Inau,qrrrared bi rlie Seiiegalese Head of Srore. wwu.safe- 
s313.co.za/news.hrrn (visited Sepr. 30. 20021 (SAT-3fiV.V-ZSCISAFE. which began service in M3y 3002. lands in 
several African countries that the Comrmssion determined in  1998 were "thin" roule desiinairon markers). 

i l  
Inrernaiional 214 Application. supra note I .  at 3-4: see also Conlsnr Alrfriiarive Rare Regiclariori Order. 

I 4  FCC Rcci at  3072.75. paras. 19-22.25 (adopiing aliernative rate regulailon that reduces rates for the provlsbon 
of swilched-voice capacity on thin routes by a i  leasi  4% annually. comparable io rates charged on thick rouies, and 
Capping private line rates on thin routes to thick route pricing. u i th  no future rate increases). erraruiiz ( IB Feb. 1 I, 
I999 I 
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7 ,  

t h i n  routes.'- 

22. Consistent with the Comsar Noti-Domiriarice Order. we will treat Intelsat US.A 
License Corp. as dominant in its provision of space segment capacity for switched voice and 
pnvate line service on thin routes. In the Comsar Noii-Dominance Order. the Commission found 
that Comsat continued to exercise market power and was dominant in its proviston of capactt! 
for switched voice and private lines service between the United States and sixty-three countries. 
Subsequently. the Commission adopted a policy of incentive-based pnce regulation for 

Comsat's provision of capacity on non-competitive, or thin. r o ~ t e s . ' ~  Intelsat USA License 
Corp., in  acquiring all of Comsat's common carrier contracts, will exercise market power in the 
provision of capacity for switched voice and private line service on thin routes. Therefore. we 
granr Intelsat USA License Corp.'s request for authority to provide these senices subject to the 
alternative rate regulation adopted in the Comsar Ahenlarive Rare Regularioir Order. We will 
condition grant of the Applications on Intelsat USA License Corp. or any successor entity 
abiding by these terms in its provision of common canier services on th in  routes. With respect to 
thick routes. we note that. on a going forward basis. we do not believe that lntelsar will be in the 
position to charge U.S. customers prices that exceed competitive norms because. as we have 
stated above, the market for international transmission capacity is competitive. 

- -  , .  

AT&T Petition ai 7: WorldcodSprinr Petition at 11. In  i rs  August 23.  7-00> Ictrer. however. Worldcom ?'. 

and Sprinr argue that on thick roures Intelsat may discriminate by offering favorable private carrier rates IO some 
eniiries, such as monopoly foreign carriers. while charging Sprinr and Worldcom inflated prices. WorldcodSprini 
Letter. at 7 -8 .  Applicants. in  their September 9. 2002 leuer. reply thai Worldcom and Sprint appear to be 
concerned thai the proposed transacrion would enable Intelsai to offer cusromers lower prices. which rhey state i s  
the kind o f  pricing behavior rypical o f  f i r m s  operaring in n compeiirive snvironmeni. See Scpiember 9 Letrer. 
i u p r a  note 35. at 1-2 Applicants funher sraie ihat. i o  rhe exrent rhar Worldcum and Sprint have expressed 
dissarisfaciion wirh their long-term capacity agreements with CWS. that is not a matter affected by the pending 
assipnmenr applicarions because the conrractual agreements w i l l  remain in place regardless o f  uhether Comsat or 
lntelsai holds the aurhorizations that are the subjeci ot the instanl applicarions Id a1 3. 

_. 
See Comsar Non-Doniina,rce Order. I ?  FCC Rcd 31 14142. para. 117. 14147. para. 129. The 

Commission concluded that Comsat's subsrantially hieh market share i n  the provision ofcapacil) for suirched 
voice and privaie line service on these rouies and 11s sate l l i te  comperitura' low penetration of the market evidenced 
inelasuc demand for the provision o f  capacir) for switched \<)ice 3nd pribaie line service IO rhe rhin-route market 
counuies. Id. ai 14142. para 118. The Commission also concluded thai the rhin-route marker was SubjeCi Io an 
inelasric competitive supply because rhe counrries within rhih geographic marker were nor connected to the Unired 
Sides  by cable and there was liirle ewdence [ha! sate l l i re uperaton. other than Comaar. were able to >upply any 
significant amounr of switched voice and privaie line capacity ro the thin-roure marker. Id. a i  1411344. para. 130- 
22 .  Funher. the Commission found that Comsai's u r e l l i t e  compeiiiors encountered difficulty in providing a full 
range o f  telecommunications services in foreign mdrlet, u here [he monopoly telecommunications service provider 
was the WTELSAT Stgnalory. id. ai 14145. para 124. and th3i Comsat retained a significant cos1 advaniape over 
orher U.S. aurhorlzed carriers in the provision of sui iched voice and private line c3pacity io the thin-route marker. 
Id at 13116. para. 127. Finally. rhe Commission found thai subsianrinl barriers io entry continued IO exist within 
thin-route market countries and most had no! made any commitments under the WTO Apeemenr. Id. at 14147. 
para. 129. 

I ~> 

71 
See COmm Alrernarrw Rare Regularmi Order .  I1 FCC Rcd 3065 
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23. Worldcom and Sprint state that although they welcome Intelsat USA License 
Corp.'s commitment to comply with the alternative rate requirements adopted in the Conisai 
Alrernurive Rare Regulation Order, they urge the Commission to clanfy that t h i s  commitmeni 
refers to Intelsat's prices, not Comsar's current p n c e ~ . ' ~  As noted. i n  the Comsar Alreniarrw 
Rate Regulation Order the C o ~ s s r o n  adopted a policy of incentive-based pnce regulation for 
Cornsat's provision of capacity for switched voice and pnvate line services i n  non-competitive. 
or thin. markets. The Commission found Comsat's proposals to reduce switched voice senice 
rates on thin routes by four percent annually, comparable to rates charged on thick routes. and to 
cap the rates for private line service to thin-route markets at the rates offered on thick routes. 
with no future rate increases. to be reasonable.'6 Although the Commission declined to sunset 
the incentive-based policy on a particular date. the Commission observed that Comsat could 
petition for review of the alternative incentive-based plan i f  i t  believed market conditions had 
changed enough to w'arrant a modification." Intelsar USA License Corp.'s assumption of 
Comsat's obligation to serve thin routes in accordance with the alternative incentive-based plan 
means that lntelsat USA License Corp. will provide at least a four percent annual reduction off or 
lntelsat USA License Corp. prices in its provision of capacity for switched voice services on th in  
routes, comparable to rates charged on thick routes, and will cap rates for private line service to 
t h i n  routes at the rates offered on thick routes, with no future rate increases. This does not mean. 
however. that existing long-term contracts novated to lntelsar US.4 License Corp. will be 
unilaterally modified. As noted itifro in seciion m.E. the Commission previously has found no 
public interest reason to require a change in these long-term contract prices and the record here 
provides no rationale to conclude otherwise. 

2. lntelsat LLC 

24. Intelsar LLC. the Intelsai company that would hold the assigned eanh station 
licenses. including cenain dual-use non-common camerlcommon carrier earth station licenses, 
would continue to operate as a private camer for the provision of space segment capacity to 
lntelsat (Bermuda), Ltd. and the provision of eanh station capacity to lntelsat USA License COT. 
and lntelsat USA Sales Corporation." The Commission currently does not regulate lntelsat LLC 
as a common camer. In August 2000. in licensine lntelsat LLC IO operate seventeen existing C- 
band a n d  Ku-band satellites and to construct. launch and operate an additional ten satellites in  

WorldcomiSprinr Perilion ai I 4  75 

Cornmr Alrernoirve Rare Regularrun Order. 14 FCC Rcd 3072. para. 19. 3074, para. 25 

Id. ai 3073. para. 2 2 .  As noted. see .sitpro noie 70. neu submdrine cables have come inio service since lhe 

76 

-~ 

Commmion esrablished lis Irsr of rhin rouies We cannoi deiermine. based on rhe record in thls proceeding. rhai 
marker conditions have changed enough to wananr a moditicaiion. The sddirion of new cables in service. 

cornperilion. See Comxar Alrernar1i.e R U I ~  Rrqr~ lar io ,~  Order. I 4  FCC Rcd ai 3078.80. paras. 35-11 (esiabllshlng 9 
procedure for modifying rhe classificauon of rhln-mule counmesi 

'' 
Commisvon (filed Oct. I .  2 0 0 2 )  

however. may provide a basis for redefinine which cuuntrirs listed 2s th in-mute  countries now are subrect lo 

See Letter from Rosemary C. Harold. Coun5cl io lnrelsai LLC. IO Secretary. Federal Communicauons 
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these bands, the Commission observed that Intelsat LLC did not propose to operare at le~tst 
initially on a common carrier basis. and the Commission did not require Intelsat LLC to pro\idc 
space segment capacity on a common camer basis.79 The Commission stated that. should 
lnrelsat LLC provide satellire capacity directly to U S .  users and service providers. the 
Commission would use the rwo-part analysis enunciated by the D.C. Circuit i n  NARL'C / t o  

determine whether lntelsat LLC should be regulated as a common 
Commission stated that Intelsar LLC's regulatory status would be determined. i n  parr. by 
consideration of the ost privatization distriburion arrangements thar were then under nesotiation 
within INTELSAT. 

Addtriondl!. rhe 

*P - 

25. The Commission applied the two-prong NARUC /test in May 2001 i n  its 
/NT€LSAT ORBlTAcr Compliance Order. Specifically, the Commission determined that 
INTELSAT's privatization would be consistent with the non-PO requirements of the ORBIT 
Act, finding both thar: ( 1 )  INTELSAT's distnbution and wholesale customer agreements were 
not likely to be offered indifferently to the public as a common canier service: and ( 2 )  there N'BS. 

at [hat rime, no public policy reason to place Intelsat LLC under a legal compulsion to act as a 
c o r n o n  carrier in its provision of space segment capacity.*' 

26. AT&T urges the Commission to require lnrelsat LLC to provide space sepment Io 

See lnrelsar LLC Licensing Order. I 5  FCC Rcd ai 15178, pdr2. I O .  In seeking aurhoriry 10 operare the C. I'! 

and Ku-band satellrres. lnielsat LLC asked ihar i t s  licenses permir flexibility io operare on both a private 3nd 
common carrier basis, bur stared lhsr I! had no current plans io prowde ccmmon carrier services and would seek 
secrion 2 14 authority i f  i t  decided IO do so. .See Iiirelsnr LLC LiceirJriiS Order, 15 FCC Rcd 31 15466. para. 13. 
n 31 

Id. ar 15478.79, para. 41. citing Narioiiol Assor ra r io~~  of Rcqiiloron L'rilrn Coniriiissioiiers I '  FCC. 5 2 5  80 

F.?d 630.611 (D.C. Cir. 1976) ("NARUCr'J. 

lnielsar LLC Licensing Order. 15 FCC Rcd 31 15479. p3r3. I I  I n  rhe Iiirelsar LLC Liceiiriiig R I  

Reconsiderorion Order. the Commission nored lnteIs31 LLC's mtement that 11 initially would not offer service on 3 

common carrier basis and reiierared the Commission.s intent ri, ~ p p l !  rhe NARUC I lest if Inlelsar LLC were lo 
provide satellite capaciry directly IO U.S. users and seryice providers, Ser lrirelsai LLC. Aurhorr? I O  Operare. and 
IO Funher Coiisrrucr. Launch. and Operare C-bntid oiid Kwband Siirrllircs rliar Form a Global Commuiircnrions 
S ~ s r e m  in Ceosrationav Orbir. Order on Reconsideration. FCC 00-4.37. 13 FCC Rcd 25234. 25255-56. paras. 53- 
S S  12000) ("lnrelsar LLC Licensing Recorisiderarroii Order", The Commission funher noted rhai Commission 
policy allows U.S. licensees in  the fixed saellire service r ( i  elect between prnviding service on a common carrier or 
non-common carrier basis. subjecl to NARUC I .  Id  at 35255~56.  para. 55 .  ci t ing Amendrneiir ofrhe Conifrrission'r 
Repularon Polrrim Io Allow Non.U.S. Licensed 5pnce Siarions IO Provide Doirierric and lnrerriarional Sarellire 
Sen'rcer in rhe Unrred Srares. Repon and Order. FCC 96- 1-1. I I FCC Rcd 2129. 2336. para. 39 11996) ("DISCO 
P ' I .  The Commission also required INTELSAT IO provide informarion on its posr-privauzation dirrriburion 

INTELSAT finalized its post.prrvarization drsrribuiion mangemenri and submitred redacted versions IU rhe 
Commission under protective order. See INTELSATOREITA~~ Currlplraiicc Order. 16 FCC Rcd a i  12301. para. 
65. 

J r r anyn rn i s .  liirelsar LLC Lrcensrrig Rerorislderurio/i Ordrr,  I j FCC Rcd 31 15155. para. 55. In March ,7001, 

8 1  See lNTELS.4TORElTAcr Compliance Order, 16 FCC Rcd ar 12302. para. 67 
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CWS and other U.S .  customers on a common carrier basis.“ AT&T states that continuation 01’ 
Intelsat LLC’s pnvate canier status would impede the Commission’s ability to ensure equd 
access to lntelsat capacity.” ATgLT asserts that the grant of the proposed transaction wjould 
provide “sufficient public policy reasons to place lntelsat under a legal compulsion to serve the 
public indif feren~ly,”~~ and thus requires a reevaluation of the Comrmssion’s determination i n  the  
INTELSAT ORBITAcr Compliance Order that [here is no public policy reason to compel Intelsat 
LLC to act as a common camer.86 AT&T further seeks to impose dominant carrier-like 
requirements on Intelsat LLC in its provision of lntelsat space segment capacity. For example. 
AT&T argues that the Commission should order the former CWS to operate separately from 
lntelsat LLC, with separate books of account and separate switching and transmission fncil i t~es.~- 

27 .  Applicants oppose AT&T’s petition. stating that  the arguments for imposition of 
common carrier or other non-discrimination obligations are inconsistent with NARUC I .  given 
that petitioners seek to treat “only one non-dominant provider in a crowded market” as a 
common carrier.’* Applicants state that CWS no longer would be a stand-alone unit once the 
proposed transaction closes.s9 Applicants further indicate that Comsat currently is subject to 
common carrier alternative rate regulation on non-competitive. thin routes, and, as discussed 
above. following consummation of the proposed transacrion, lntelsat USA License COT. would 
abide by the terms of the Comsar Alreniative Rare Regulariorr Order on rhese th in  routes.” 

28. We conclude that there is no basis on the record for a reevaluation of the 
Commission’s May 2001 finding. in the INTELSAT ORBlTAcr Compliance Order, that i t  should 
not compel intelsat LLC to provide space segmenr service on a common carrier basis.” As [he 
Commission observed in  that proceeding, Intelsat LLC has elected to operate as a pnvate carrier 
in the provision of space segment capaci~y.~’ We also find no reason in  the record to change the 
determination reached by the Commission i n  the Irirelsar LLC Licerisirig Recorisiderariorl Order 
In thar decision, the Commission concluded thar [here was no basis for imposing dominant 

4T&T Perifion 81 2 .  7-8 

Id. 31 7 .  

Id ai n .  18. 

Id ai 7. ciiing IO IhTELSATORBlTAcr Co,upliorire Order. 16 FCC Rcd a i  12302, para. 67 

AT&T Permon a[ I - ? .  7 

Cornsalllntelsai Opposition 81 23. 

Id a! n.69; July 24 Letrer, supra note 2 I 

Comsar/lnielsai Opposition ai 25 

See INTELSATORBITAcr Compliance Order. 16 FCC Rcd a1 12302. para. 61  

Id ai 12301. para 66. 
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camer regulation on Intelsat LLC's provision of space segment services merely because rhe 
Commission had regulated Comsat as dominanr on th in  routes.93 As noted. i t  is nou Intelsat 
USA License C o p ,  through i t s  acquisition of Comsar's common canier contracts. that would 
control the Intelsat capacity useful in providing much of the services to thin-route countries. As 
[he Cornrmssion observed in the lnrelsar LLC Licensing Recorisiderariori Order. petitioners 
provide no rationale as to why an additional layer of regulation of lntelsat LLC is necess- IO  

protect U.S. ratepayers. as long as the Commission regulates as doninant the pan! that contro1s 
the satellite capacity useful i n  providing much of the services on thin routes." ATGrT assens t hu l  
Intelsat will have the incentive to favor CWS over other U.S. users to enhance CWS's 
profirabil i~y.~~ However, Applicants have advised that CWS will cease to exist upon the closing 
of the ~ r a n s a c t i o n . ~ ~  lntelsat LLC itself does not propose to operate as a common camer i n  the  
provision of space segment services. and we find no reason at this time to require lntelsat LLC to 
provide space segment service on a common canier basis, nor to subject Intelsat LLC to 
dominant carrier regulation. However, U.S. caniers in the future may file petitions to impose 
common carrier status on lntelsat LLC if they present information that Intelsat LLC is treating 
former Sipatones  more favorably than other U.S. customers in  its provision of space se, Omen1 
capacity, or otherwise is operating as a common camer. The Commission would consider such 
information under the NARUC I test. 

29. As a separate matter, Assignors seek to modify the common camer earth station 
licenses Intelsat LLC will acquire to allow these licenses to be classified as dual-use non- 
common carrier and common carrier  license^.^' In 1996. the Commission determined that 
INTELSAT earth station services exhibited competitive characreri~rics.~~ We find no basis in the 
record to warrant a finding to the contrary. Thus. we conclude that there is no reason to compel 
common camer status or domnant camer regulation in this  case. Consequently. we will 
authonze the earth stations to operate on both a common carner and non-common camer basis. 
Should lnlelsat LLC seek.to provide common cwiier services. we require lntelsar U C  to file for 
any necessary section 214 authority to do so. and will assess at that rime what conditions. if any, 
IO  attach to any such grant of authority. 

See InreIxn LLC LfcensrnR Reconsrderorroii Order. I j  FCC Rcd a1 25255. para. 54 

Id. ai 25255 .  para. 54 

AT&T Pelition a1 5 .  

J U I Y  24 Letter. supra noie 21.  ar 3 

See File NOS. SES-MOD-?0020105-0056S er o /  : Peiiiion for Declaraiory Rul ing .  mpru note I .  at n .2  

See Conrsor Noii.Dorninancr Order. 13 FCC Rcd at 14086. para. 3. 14141. para. 116; see o1.w Morion of 

v I 

41 

45 

9b 

9- 

98 

A T d T  ro be Declared Non-Darninanifor lnrernariomd Sen'rces. Order. FCC 96-209. I I FCC Rcd 17963. 17987. 
para 65 (1996) (finding high supply elasiiciry because compeiilors could enter [his marker relaii\,ely easily and add 
IU exiWng capaciry, and high demand elasucity because customers are able to swiich among camers 2nd servlcesj. 
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E. 

30. 

Access to Intelsat Space Segment Capacity 

Petitioners argue that they do not have equal access opponuniries because Corns21 
retains control of the majority of Inrelsat capacity in  the United States and charges ;L premium 
over Intelsar pricing.99 Worldcorn and Spnnt state that. in the period afrer the Commission's 
1999 Direcr Access Order, INTELSAT rejected most U.S. customer orders for direct access 
circuits because Cornsat already had contracted For nearly all of the capacity. As .4pplicants 
note, however. upon consummation of the proposed transaction. intelsat and Comsat 
immediately would terminate their existing capacity agreements for capacily not already sold hy 
Comsat.loi It is not clear from the Applications how much capacity. if  any, would become 
available immediately upon consummation of the proposed transaction. However. Applicants 
stale that Inrelsat capacity committed to Cornsat that becomes available upon the expiration of 
contracts with Comsat's customers will be accessible for new business i n  a common pool of 
lntelsat capacity, and the capacity 001 will continue to expand as existing contracts between 
Comsat and its customers expire. 

tW 

l g z  

31. Petitioners effectively seek to change the terms of their existing long-term 
contracts with Comsat.lo3 Worldcom and Spnnt ask the Commission to condition grant of [he 
Applications on Intelsat changing the prices in the Cornsat long-term contracts i t  will acquire to 
the circuit prices charged by Inrelsat at the time petitioners purchased the circuits pursuant to 
long-rem contracts.1M They also ask that grant of the Applications be conditioned upon the 
merged entity offering U.S. customers the same prices as i t  offers to customers around the world. 
For example, they suggest that Intelsat should implement a "single worldwide pricing structure 
that is not inconsistent with the contracts that U.S. carriers have" or "decide not to proceed with 
the instant t r ansa~ t ion . ' "~~  They claim that they are no1 seeking to abrogate their existing 

WorldcomlSprint Peution ai 4-5. 

IM ld. at 5 .  The Commission adopted IK direcr access policy in 1999 io permir U.S. users o f  the INTELSAT 
s a i e l l i ~ e  system IO obtain space segment capacii! direcrl! from INTELSAT rather than havine io purchase capacity 
indirecrl) ihrough Comsal See Direc-r Access Order. I I  FCC Rcd 31 15703. para 1 .  In  adopiing dtreci access. the 
Commission observed that the tnternauonal telecomrnunic3tions mxke i  u3s I x fe ly  compelitive in terms of ihe 
siailability of alrernative suppliers o l  iniernauonal iransrnission c3pxi ty .  ld. at 15723. para. 41. The Cornmissiun 
stated that althoueh direct access did not add another faciliriez-tubed cornpeliior. the additional choice. flexibility. 
and cost savings to U.S. cusromers from direct .KCCS~ uould result i n  increased competition. Id. a1 15723. para. 
42.  In  2000 the ORBIT Act specifically permitied userr or providers o i  irlecommunications services to i~b ra in  
"Level 3" direct access from INTELSAT in the United States Scw section 641(a) of the Satell i te Act. az mended 
by the ORBIT Act. 47 U.S.C. 5 765(a). 

Y Y  

Comsatllnrelsat Opposition. at 7-8 101 

Id 31 8 101 

I O ,  
horldcom/Sprint Periiion at I?, beres tar  Lsrier 

102 WorldcomlSprint Petition at 12 

See WorldcomlSprint Letter at 7 io: 
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contracts but rather to "impose appropriate merger-related conditions on the conrracts in order to 
eliminate discrimination."'" They argue that such price changes would not require the 
"abrogation or modification of any contract." citing IO 47 U.S.C. 5 765(c). because "lntelsar 
would have the choice of whether or not to proceed with its proposed acquisition .... 
Worldcom and Sprint state thar, since pnvarization in 2001. Intelsat has offered promorional 
pricing to its large customers that includes discounts of as much as 30 percent belo\v lntelsai 
pnces, while Worldcom and Spnnt pay charges. for long-term contract capacity purchased 
through Comsat, that are significantly in excess of the underlying Intelsat prices."" Thus. the! 
state that, for many Intelsat services, they pay contractual prices of up to 50 percent more than 
they would pay if purchasing those services directly from lntelsat.rOg They suggest that once 
Inrelsat and Comsat are a single i n t e - g - n t i t y ,  there would be n0Tomp;tiiive justification for 
any discrepancy between the prices offered by Intelsat and thosecharged under Comsar's 
"legacy" contracts."' They also state that competition from other providers of international 
satellite-based and terrestrial telecommunications services will not remedy what they see as 
"clear discrimination" between the generally-available lntelsar prices and legacy Comsat 
pnces. 
(Intelsat USA License Corp.) and private carrier (Inrelsat USA Sales Corporation) services offers 
opponunities for discrimination i f  Intelsat offers favorable private carrier off-tariff pricing to 
foreign carriers but charges Worldcom and Spnnr higher pnces to communicate with those 
foreign carriers."' 

32.  

..io- 

~F 

~ ~. - 

I l l  Finally, they are concerned that Intelsat's proposed division of common canier 

The relief sought by the petitioners does not appear relevant or appropnate in the 
context of the license assignment analysis that we must do i n  considering the Applications before 
us. The petitioners essentially raise issues i n  connection wjith pre-existing contracts that  are not 
chanzed by the proposed transaction and seek a rype of relief that  the Commission previously has 
twice rejected. The Commission p r e y ! l y  decided not to require the abrogation or 
modification of U.S.. camer Iong-tedEtUatracts with Comsat. I n  1999. in its Direcr Acc>ss 
Order. the Commission determined that the public interest would not be served by nullifying 

- 

Id 

Id. ,  see also 47 U S.C. 8765lc). 

WorldcodSprini  Petriion a i  6 

Id. a i  6-7. 

Id. 31 7-8. 

/d ai 9- 10. I n  rheir Aupusi 13.100: lerrer. Morldcom and Sprinr 5peculaie [ha[ Inrelsar. sfrer rhe 

l u l l  

107 

I n9 

110 

I , ,  

coniemplaied rransaciion. would "acceleraie 11s exisrinp discriminaior) praciices" of promoiional discount pricing 
10 large cusiomers. WorldcodSprmi LerieyLThu,. ihey seek i o  "impose approprlate merger-relaied 
conditions" on Cornsat's exlsilng contracis i o  e h n a i e  ihis  perceived discrirninarion. id. a i  7 .  

I I?  
WorldcodSprini  Lerier a i  7. r ir lng J u l y  24 Leirer. supru noie 2 I. 31 3-4. 
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Worldcom's and ATgiT's contractual obligations to Cornsat."' The Commission noted [ h a  
AT&T and Worldcom entered these contracts based on: ( 1  i business judsment: (2)  the perception 
that eliminating the Commission's circuit distribution policy in favor of the long-term contracts 
was desirable; and (3) the ability IO obtain discounted rates for long-term capacity purchases. 
In its Direcr Access Cupmiry Avuilnbil in Order.  the Commission also determined thar i t  would 
rely initially on negotiations between.U.S. camers and Comsar rather than on regulalorl\. 
solutions such as abrogation of contracts to resolve capacity problems."' Comsar entered into 
those negotiations and filed a repon with the Commission as required by the Direcr Access 
C a p a c i ~  Avoilubiliry Order.'" The report is currently before the Commission. 

112 

33. Further, in its INTELSAT ORBITAcr Compliance Order. the Commission found 
that INTELSAT's privatization would carry forward the intent of the ORBIT Act. which 
provides for direct access to Intelsat for U.S. customers."' The Commission noted that. after 
pnvatization, lntelsat would have flexibility to negotiate individual contracts with customers and 
that there was no indication that Intelsar would inappropriately favor its former Signatones over 

Direcr Access Order,  14 FCC Rcd at 15754. para. 125, 

Id 

See Availabili? of INTEELSAT Space Segirierir Capacip ro L'iers nnd Service Prot'iders Sedi i ig  Io i\ccess 

INTELSATDirerrly. Repon and Order. 1B Docker No. 00.91. FCC 00-310. I5 FCC Rcd 19160. 19177. para. 40 
(2000) ("Direci Access Caparm. Ava i /ab i / in  Order"] Pursuant io seciion b-ll(b) of the ORBIT Ai l .  in September 
?ooO. the Commission determined that direct access customers would not have "sufficient opporiunit)." wiihin the 
meaning of the statule. IO access INTELSAT direcil! i f  I 1 )  [here mas insufficienr capaciiy available on 
INTELSAT saiellires IO reasonably sausfy direct access users' needs. or ( 2 )  INTELSAT's disiribution 
arrangements allowed Comsat io Iirmi unreasonably Ihe INTELSAT capacit! that otherwise uould be available to 
U.S. direct access users. Direcr Access Capacin Ai~ai/abi/ir~ Order .  1.i FCC Rcd at  19165. para. 15. In the Direcr 
Accesr Capacin A v a i I a b i I i ~  Order. the Commission concludsd t h J t  U S users and providers of 
telecommunications services did not have, a i  the time of 11s decision in that proceeding. sufticient opponuniiy to 
access INTELSAT capacity directly to meet their service or capacity requirements because: ( 1 )  Comsal controlled 
through lease or reservation nearly 60% ofINTELS4T capdcity [hat could he accessed from the United Stales. ( 2 )  
some of the remaining INTELSAT capacil) accessible trom the United Stales was used by foreign Signarories and 
u a s  noi necessarily available for U.S. use: (3 )  uncommitted capacit> uas  spread over ihirreen US.-accessible 
satellites: and (4) the capacity available on these salellile\ was no (  necessaril! useful io  direci access users from a 
customer requirements standpoint. Direcr Accrss Cnpacin Ai~oilobi/ip Order .  15 FCC Rcd a1 191 75. para. 34. 
Although noring that future INTELSAT capaciiy accessible io the United h i e s  apparently would increase and 
Comsat's overall share would decrease. the Commissiim also obserLed [hat Comsat's share would remain 
significant and was subject to renewal rights under INTELSAT procedures. essentially ensuring Comsat and other 
Signatories the ability to control INTELSAT capacit! i n  rhe future Id. a i  19175. para. 35. The Commission 
retained the option of ialang regulatory action i f  commercial solutions are unsuccessful Id at 19179-SO. paras. 
17-48 

l i b  
Letter from Howard D Polsky. Vice Presideni and General Counxl .  Lockheed Marun Global 

Communications. to Secretary, Federal Communic;llion~ Commii,ion. in I6 Docket KO. 00-91 (tiled March 13, 

I 1 3  

1 1 1  

1 1 5  

2001). 

117 INTELSATORBITAcr Compliafice Order ,  16 FCC Rcd at 12302-03. para. 70 
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other users.Ii8 This was a primary concern for the Commission.lig The Cornmission concluded. 
however, that INTELSAT’s distribution and wholesale customer agreements were non-excIusi\~e 
and allowed U.S. direct access users the same opponunities as Signatones to commit to these 
agreements.’m Nothing in the record before us requires a change in these findings. Today. post- 
privatization. Intelsat provides capacity in  the United States throuoh direct relationships with 
C.S. customers as well as through distributors, including Cornsat.’” Based on the 
representations of Assignees i n  their July 24. 2002 letter to the Commission, we understand that 
current Comsat customers will have the same opponunity to obtain new capacity as other Intelsat 
customers, subject to availability based on Intelsat’s global demand.”’ According IO Assignees. 
representations. Inlelsat makes its decisions based on commercial considerations. with no 
distinction between the treatment of pre-pnvatization customers, including former INTELSAT 
Signatories, and post-privatization customers. 12: 

34. Under these circumstances, we will not impose a condition to the license 
assignment that in effect requires modification of preexisting contracts between the petitioners 
and Comsat. U.S. camiers currently obtaining capacity under contract with Comsat are free to 
seek renegotiation of the contracts that Intelsat will acquire from Comsat. They also, according 
to the Assignees, will be free to extend or renew (through lnrelsat USA Sales Corporation or 
lntelsat USA License Corp.) “as any other Intelsat customer.””‘ We interpret this to mean that 
U.S. carriers will have available. on a going-forward basis. the terms and conditions available to 
former INTELSAT Signatories and other foreign camers with which they compete on a global 
basis. We remain concerned, however. about Intelsat’s ability to exercise market power on th in  
routes. In the Comsnr Non-Dominance Order, the Commission sought to ensure that rates would 
decrease over time toward competitive norms by imposing alternative rate regulation on 
Comsat’s provision of space segment capacity on th in  routes. We believe that this transaction 
rakes another step in the direction of lower rates by eliminating Comsat as the p n m a p  
disrributor, other than Inrelsat, of space segment capacity on thin routes. We cannot conclude. 
based on the record. that lntelsat USA Sales Corporation may have an incentive to take 

Id. ai 17302. para. 70 

The Commission stared rhar i r  would have concerns i f  the posi-privarizarion sales and disrriburion 
srrucrure were to carry forward some ofrhe same privileges or protecrion, enjoyed by Signarories. including 
Comsal. from the pre-privatization struciure. and rhus [hat  i t  would pay close auenrion IO the apreemenrs resulting 
from rhe distribution negoriarions. Drrecr Access Caparrn Ai~arlabilr@ Order. 15 FCC Rcd a1 19174-15. para. 33 
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See INTELSAT ORBlTAcr Coniplrance Order. 16 FCC Rcd at 12302. para. 70 

See ~ c , i e r a l l y  Peririon for Declaratory Ruling. ruprn note I .  ar 29-30 (approximately rwo dozen entilies 

I20 

,,. # . I  

have the right IO rebell Inrelsai capacity in rhe tinired Siatesl 

.-. I .. 
See July 14 Letier, supra note 21. at 5 

Id. ai 6. 

See J u l y  24 Lerrer. supra nore 1 I .  at 5 

I !3 
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advantage of its private carrier status and discriminate in the provision of space seynent serui'c 
on thin routes by offering below-cap rates solely to affiliated companies or to preferred end 
users.I3 We will continue to monitor the performance of the thin route market to ensure [hat 
anti-competitive abuses do not occur. In this regard. as with Intelsat LLC. C.S. caners  i n  the 
future may file petitions to impose common camer status on Inielsai USA Sales Corporation i f  
they present information that Lntelsat USA Sales Corporation is actin, 0 as a common c m e r  in i t s  
provision of space segment capacity. 

F. Foreign Ownership 

35. Scction 310(b)(4) of the Act establishes a twenty-five percent benchmark for 
indirect. attributable investment by foreign individuals. corporations. and governments in C.S. 
common carrier radio licensees, but grants the Commission discretion to allow higher levels of 
foreign ownership i f  i t  determines that such ownership is not inconsistent with the public 
interest.i26 Intelsat LLC. although not providing service at this time on a common carrier basis. 
would hold dual-use non-common carrier and common carner radio licenses. Applicants identil! 
proposed indirect foreign investment in Intelsat LLC that would exceed the twenty-five percent 
benchmark set by section 31O(b)(4). We therefore must consider the ro osed assignment of 
these dual-use licenses to Intelsat LLC under this section of the Act.'-' For the reasons discussed 
below, we conclude that i t  would not serve the public interest to deny the assignment 
applications because of the identified indirect foreign ownership of Intelsat LLC. 

P P  

36. In the Foreign Panicipafion Order, the Commission concluded that the public 
inleresl would be served by permitting greater investment by entities from World Trade 

11) I n  this instance. affiliation entails equ ip  holdingr. j o i n i  ownership. or <ither kinds of join! venture 
agreement, 

See 41 U.S.C. 5 310[b)(4) (providing rhai "No broadcasl or common carrier or aeronautical en route or I16 

aeronautical fixed radio station license shall be gronied iii  or held by . 

controlled by any other corporation of which more than one-fourth of the capital stock is owned of record or voted 
by aliens. their representatives, or by a foreign go\ernment. or representative thereof. or by any corporaiion 
organized under the laws of a foreign couniry, if the Commission finds that the public interest would be served by the 
refusal or revocauon of such license."). 

any corporaiion directly or indirectly 

I 1: Section 3 l O ( 3 )  of the Act prohibits any radio license from being "gr.'nted to or held by" 3 foreign 

Section 
government or its represenlalive. See 47 U.S.C. 9 310ia) .  The ownership structure proposed by lnrelsai LLC IS 
u c h  ihat no foreign government or representaiive will hold an? of the ln ie lsat  LLC radio licenses 
3 IOibr( I ) - ( ? )  of the Act prohibits common carrier. broadcasi and aeronxmcal tixed o r  en route radio licenses from 
being ..granted to or held by" aliens. or their representaiives. or fnreign corporations. See 47 U.S.C. 5 310(b)i I ) .  
( 21 .  According IO rhe Applications. no alien. or represenraiive. or foreign corporaiion wi l l  hold the common carriei 
licenses. Accordingly, the proposed transaction does not r r i e e r  the foreign ownership provisions of section 
310(aJ. (b)iI)-(b)(Z) of [he Act. See VoiceSrreanr/Deursche Telefani Order. I6 FCC Rcd ai 9799-9800. paras. 38. 
48 (issues related IO indirect foreign ownership of common carrier licensees addressed under section 3lO(b)[4)). I n  
addillon. because the proposed transaciion does noi involve direci lorelen investment in Inrelsat LLC, which would 
hold the common carrier licenses. 11 does not trigger 5ection 3lOibii3) of the Act. which places a 7 0 8  limit on  
direct alien. foreign corporate or governmen! ownership ot eniitles ih31 hold common carrier. brcladcasi and 
aeronaulica1 fixed or en route Title III licenses See 47 U.S.C. 9 310ib113). 

24 



Federal Communications Commission 

Oreanization - ( “ “TO”)  Member countries in U.S. common canier and aeronautical fixed and en 
route licensees.’” Therefore, with respect to indirect foreign investment from WTO Members. 
the Comrmssion replaced its “effective competitive opponunities,” or “ECO.” test with ;I 
rebuttable presumption that such investment generally raises no competitive concerns.’”’ W i t h  
respect to non-WTO Members, the Comrmssion conrinues to apply the ECO test in order 10 
preserve the international public policy goals of: ( i )  promoting effective competition in the :lob31 
market for communications services: ( i i )  preventing anti-competitive conduct i n  the pro\,ision of 
international services or facilities; and ( i i i )  encouraging foreign governments to open thei r  
communications markets.I3’ In evaluating an applicant’s request for approval of foreign 
ownership interests under section 3 10(b)(4), the Commission uses a “pnncipal place of business” 
test to deterrmne the nationality or “home market” of foreign investors.131 Thus. in  lighi of the 
policies adopted in the Foreign Pnnicipazion Order. we begin our evaluation of the proposed 
transaction under section 3 IO(b)(4) by calculating the proposed attributable, indirect foreign 
equi ty  and voting interests in  Intelsat LLC. We then determine whether these forei, on interests 
properly are ascribed to individuals or entities having their principal places of business i n  WTO 
Member countries. 

37. The calculation of foreign ownership interests under section 310(b)(4) is a two- 
pronged analysis in which the Commission examines separately the equity interests and the 
voting inlerests in  the licensee’s parent.’” The Cornmission calculates the equity interest of each 
foreign investor in the parent and then aggregates these interests to determine whether the sum of 
the foreign equity interests exceeds the statutory benchmark. Similarly, the Commission 
calculates the voting interest of each foreign investor in the parent and aggregates these voring 
interests.’” The presence of aggregated alien equity or voting interests in a common carrier 

Foreign Paniciparion Order. I ?  FCC Rcd at 23896. para. 9. 23913. para. 50. and 23940. paras I1  1-12 

Id.  at 23896. para. 9. 23913. para. 50.23940. paras I 11-12 

Id.  at 23894.95. para. 5 

Specifically. in determining a foreign entity3 home market for purposes of [he public inieresi 
deierminarion under seciion 310(bj(4). the Commission WII ideniity and balance the following factors. ( I  I rhe 
country of i i s  incorporarion, organization or charter. ( 2 1  ihe naiionalii) o f  a11 investment principals. officers. and 
directors: ( 3 )  the country in which its world headquarters i s  locared: (41 the country in  which the majorily n f  11s 

ianeibie property. including production. iransmis*ion. billing. inturmaiion. and control iacilities. is located. 2nd 15, 
the country from which 11 derives the greatest sales and revrnues from i t s  operaiions. See Foreign Panrcipurioii 
Order, 12 FCC Rcd at 23911. para. 116 (citin: Marker Eiirn atid Regulario~i o/Foreign-Afiliared Enrrries. Repori 
and Order, FCC 95-475, I1 FCC Rcd 3873.395 I .  para. 107 (1995) (“Foreign Carrier E n r p  O r d e r ” ) ) .  For 
examples of cases applying ihe five-factor “principal place o l  business” rest. see Comsar-Telenor Order.  16 FCC 
Rcd 22897 (2001 j ;  Space Srarion Svsrem Licensee. /tic. l.4ssignor) and Iridium Comellarron LLC (Assiprice). 
Memorandum Opinion. Order and Authorization. DA 02-307. 17 FCC Rcd 2271 (IB 2002). 

1 IS 

I 1 Y  

I10 

131 

I j ?  
BBC License Subsidiap LP.. Memorandum Opinion and Order, DA 95-364, I O  FCC Rcd 10968. 10973, 

Para 2 2  (19951 (“BBC License Subsidion”).  

! 53 
See id. ai  10972. para. 70 
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licensee’s parent in excess of twenty-five percent triggers the applicability of section 3 lO(b)[4l.s 
statutory b e n ~ h m a r k . ” ~  Once the benchmark is triggered. section 3 IO(b)(4) drects the 
Commission to determine whether the ‘“public interest will be served by the refusal or 
revocation of such license. 
hielsat U C ’ s  ultimate parent Intelsat. Ltd.. set out i n  Attachment 2 to the Petition for 
Declaratory Ruling. is equivalent to that shareholder‘s voting interest.”‘ 

Assiyees advise that the equity interest of each shareholder of .. ,135 

38. As discussed in section U.B above, Intelsat LLC is a Delaware limited Iiabilii! 
company that is wholly owned by lntelsat Holdings LLC, also a Delaware limited Iiabilit!, 
company. Intelsat Holdings U C  is wholly owned by Intelsat (Bermuda), Lid.. which. in turn. I S  

il direct. wholly-owned subsidiary of Intelsat. Ltd. We have previously determined that Bermuda. 
a dependent temtory of the United IGngdom. is treated as a WTO Member Althoush 
the Applicants have not submitted a formal principal place of business showing for Intelsat. Ltd 
or its foreign subsidiary holding company, we find that the privatized company and its foreign 
subsidiary should be considered principally to conduct business in and from Bermuda and other 
WTO Member countries. Intelsat, Lid. and lntelsat (Bermuda), Ltd. are incorporated under the 
laws of Bermuda.i’* Intelsat. Lid. has its headquarters i n  Bermuda and manrains other offices i n  
several WTO Member countries, including the United Sta~es.~’’ The officers and directors of 
Lntelsat, Lid. are citizens of Bermuda, the United States and other WTO Member countries.ia 

See e.g.. Sprinr Corporaiion. Perrrion for Declararon Ruling Concerning Secrion 3101bii4) mid ( d )  and 
rile Public lnreresr Requrrernenrs ofrhe Coitinrunicarions Acl o/ 1934. as anietided. Declaratory Ruling 2nd Order. 
FCC 95-498. 1 1  FCC Rcd 1850. 1857. pars. 47 i 1995) (“Spnrir Riding”). See also BBC License Subsidran. 10 
FCC Rcd a! 10972. para. 20: Requesr for Declararon Rvlinq Coricernrnq die Cirrreiislrip Require~~ietirr ofSecriorrs 
3 lO(h) i3 )  and ( 4 )  ofrlie Conrmunicarionr .4cr of 19.M as amended. Declaratory Ruling. FCC 85-295. I03 FCC 2d 
5 I I .  520. para 16. 523. para. 2 1 i 1985) [ . ‘Wi l i ier  B Sciieiner f ’ ) .  recon iii pari. FCC 86-106. I FCC Rcd 12 
(1986) (“Wi l ! !er  B Sciieruer I f ’ )  

112 

See Sprini Ru11,ig. I I FCC Rcd at 1857. para 47 (quoring sscrion 310(b)(4)).  11 is the Irceniee’s 17s  

obligation to inform the Commission before its rndireci foreign ownership exceeds the 25% benchmark set forth i n  
section 310ib)(4). See Fox Te/ei.irron Siarions, /tic., Order. FCC 95-188. I O  FCC Rcd 8152. 8474, para. 52 
( 19951. 

1713 J u l y  24 Lerrer. supra note 21. a[ 1 

See Cable & Wrrelers USA. lnc.. Applicarioiifor Aurhorrn 10 Operare as a Facrlirres-Based Carrier i n  

.Accordance u i r l i  rile Pro~isronr oJSecrruii 63 .18 ie ! i l )  ufrlre Rules Berweerr [lie Utiired Siares and Bernriida, 
Order. ,4uihorizatron and Certificate. DA 00-3 I I ,  15 FCC Rcd 3050. 3052. para. 7 (TDAB 20001 (relying on an 
opinion provided by the U.S. Deparimenr of Sraie th31 the 1991 Manakash Apreemeni Establishing the World 
Trade Organization applies io Bermuda). 

I ”  

rhe /nrelra/ LLC Licensing Order rhar lNTELS.4T mended Io rransfer its asseis to a nalional SIOck corporatron. 
with 3 holdlng company struciure. [ha! likely would be incorporated and locaied In Bermuda See l~iielsar LLC 
Licens!ng Order. I j  FCC Rcd ai 15-17 I .  para ? 3  

1:- 

See Petition for Declaratory Ruling. supra note I .  II 6-7. The Commission specifically acknowledged in 

139 
See www r n r e l s a ~ . c o m i n e w s l m e d i a k r ~ n e ~ ~ s l n e ~ s  I m s . ~ s p  , visited Sepr. 30. 2002) 
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We also find below. as &d the Commission in the Irirelsar LLC Licensing Order. that  only ;1 
small percentage of the equity and voting interests i n  Intelsat. Ltd. lire held b! indi\#iduals or 
entities from non-WTO Member countnes."' Intelsat. Ltd. offers service in more than 100 
countnes utilizing a network that includes twenty-two geostationary satellites. and i t  derives 
revenues on a global basis, not from any panicular country or re,oion.l" Thus. on balance. we 
find that Intelsat, Ltd. and its subsidices should be considered principally to conducr business i n  
and from Bermuda and other WTO Member countries."' 

39. According to Applicants. Lockheed Martin, a U.S. corporation. holds 
approximately 24.05% of equity and voting interests i n  Intelsat, Ltd. through Comsat 
Corporation and related Comsat business entities.Iu The .4pplicants funher represent that rhe 
remaining equity and voting interests in Intelsar, Ltd. are widely dispersed among more than 220 
entities. representing more than 145 nations."' 

40. When the C o m s s i o n  first considered the indirect foreign ownership of Intelsar 
LLC in the Inrelsar LLCLicensing Order, i t  found that approximately ninety-one percent of 
Intelsat LLC shares would be held by entities that had their home markets in WTO Member 
countries (including the United States).'46 Applicants state that, since that time, the ownership of 
In[elsat, Ltd. has not materially changed.'47 They assert that the only change in ownership 
interests since the Inrefsar U C  Licerisiflg Order is an increased degree of "TO Member countr! 
ownership.'" Applicants attached to their petition for declaratory ruling a listing of Intelsat. Ltd. 
shareholders, each shareholder entity's "nationality." the status of the home country's 

(Continued from previous page) '* 
Commission (filed September I I ,  ZOO?) (Inrelsai. Lrd. officers and directors are citizens of .Argentina. Ausrralia. 
Bermuda. Brazil. Canada. France, Germany. India. Norua!. Senegal. Sweden. Tanzania. the United Kingdom. and 
the United Sraies). 

See Letter from Martha F. Hcller. Wiley Rein 61 Fielding LLP. io Secretary. Federal Communicauons 

See infra para. 40 

Revenue by region in  2001 is a follows Europe ( 2 9 9 ) :  North ,America and Caribbean (24%): Asia and 

141 

12: 

Pacific (189%): Latin America (13%): and Middle East and Africa (16%) See 
u w u  inielsai.cominewslmediakil/news facts.asp (visited Sep!. 30. 2 0 0 2 )  

See Global Crossing Ld. and Fronrler Corporairon .Applicu!iuiisfor Transfer of Conrrul Pursuanr lo 

Secrions 2 IJ ia )  and 3IO(dJ ofrhe Conirnunrcarrons ACI .  os anrended. CC Docket No. 99-264. Memorandum 
Opinion and Order, 14 FCC Rcd 1591 I .  15919. pura 17 (WTBIIBICCB 1999) (finding on balance that Global 
Crossing principally conducts its business in counlrirs that die Memher, of the WTO). 

id? 

IL1 See Perition for Declaratory Ruling, supro note I .  ar 9 

See id. 

Inrelsar LLC Licensing Order, 15 FCC Rcd a! 15484. para. 55 .  

See Perition for Declaratory Ruling. supra note 1 .  ai 9 .  

Petilion for Declaratory Ruling. supra note I .  a i  16; J u l y  24 Letter. supra note 21. 

12s 
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membership in the WTO. the percentage of shares held by each stakeholder. and the percent;lge 
of foreign government ownership of each shareholder. if any. 
shareholder list. entities from non-WTO Member counmes, includin: WTO Observer countnes. 
indirectly hold, in the aggregate, 6.07% of the equity and voting interests. well under the [went!- 
five percent threshold of non-WTO Member ownership and voting established bv the Foreigii 
Paniciparion Order. 

I19 According to the revised 

41. Applicants contend that there is no reason to depan from the Commission's 
determination. in  the Inrelsar LLCLicensirig Order. that Intelsat LLC is entitled to the 
presumption that indirect investment from its WTO Member country shareholders is i n  [he public 
interest. LRT argues, however, that grant of the Applications would result in  noncompliance 
with section 310(b)(4). LRT contends that the joint ownership of  Intelsat, Lrd. by several forelen 
entities, including foreign governmental entities, could result i n  a government entity increasing 
its spending for communications services at price levels that would subsidize Intelsat LLC. 
leading to an increase in htelsat LLC's market share and adversely impacting other 
 competitor^.'^^ 

I50 

42. Consistent with the Foreign Ponicipariori Order. we presume that indirect foreizn 
ownership by investors from WTO Members serves the public interest. In this regard, the 
Comrmssion has made no distinction between indirect government and private foreign ownership 
of U.S. common carrier licensees. 
the presumption that market entry by WTO Member investors, including foreign government 
stakeholders. raises no competitive concerns. As explained below, LRT has not demonstrated 
that indirect foreign government ownership of Intelsat LLC creates a high risk to competition in 
the United States such that special conditions or denial of the applications are warranted. 

152 LRT provides no persuasive evidence in this case to rebut 

43. According to Applicants. total indirect foreisn sovernment ownership of Intelsat 
LLC current1 is no higher than at the time of the lrirelsat LLC Licerisirrg Order. approximately 
30 percent. No single stakeholder with fo re in  government ownership has an ownership I,? 

Appendix C io ihis order includes a correcred and updated version 0 1  this list. which Applicants inilially 12'4 

appended to their perilion as Auachmeni 1 and suhsequenll) reviaed in  their J u l y  1-1 Letter. supra note 21, and then 
suhsequenrly revised again in rheir September 6 Letter to rake Jccnunt of chanees thal  had occurred after the filing 
o t the  Perilion for Declaratory Ruling. See Letter from Rosemary C.  Harold. Counsel to Applicanrs. 10 James 1. 
Ball, Chief. Policy Division, lnrernarional Bureau. Federal Comrnunicaiions Commission (filed September 6. 
2001) ("Sepiemher 6 Letter"). 

lnrelsor LLC Licensinz Order. 15 FCC Rcd 31 15483-84. paras. 5 I .55 

LRT Provisional Perition at 20.31 

See Comar.Telenor Order. 16 FCC Rcd 21 22910. para. 30 (clung VoiceSrreondDeursche Telekom 

I30 

I S ,  

! 5 1  

Order. 16FCC Rcd a t9810- l l .pa ra  5 1 ) .  

15.2 
See Perii!on for Declaratory Rulinp. ruprn note I .  at I6 n 2 3  
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interest in Intelsat, Ltd. exceeding 4.2C.l" Further, the ORBIT Act requires that Intelsat. Lid. 
conduct a public offering and substantially reduce the aggegate level of ownership b\ former 
Sigr~ator ies . '~~ Although an individual stakeholder wi th  foreign government ownership ma! 
increase its interest i n  Intelsat, Lid. in the context of that offering. the specific foreign ownership 
ruling we adopt i n  this order prohibits any foreign person or entity. including a foreign 
government, from acquiring an indirect interest in  Intelsat LLC that exceeds twent!,-fi\e percenl 
without prior Commission approval. In addition. any increase above an individual inveslor's 
current indirect ownership interest, including any interest held indirectly by a foreign 
government. must be coumed toward the ag.eegate twentyfive percent cap that we here impose 
on new indirect foreign ownership of lntelsat LLC."' More importantly. even assuming that 3 
foreign government acquires indirectly as much as twenty-five percent of Intelsat LLC as a resuli 
of the public offering or o thenv i~e . '~ '  any attempt to aid lntelsat LLC by funding predatory 
pricing strategies would be likely to fail. Anti-competitive activity can succeed only i f  the 
market that  is the object of such activity is susceptible to the consolidation and maintenance of  
market power. As the Commission previously has recognized. to consolidate and maintain 
market power, a company would need to force the exit of its competitors from the market and 
prevent the entry of new competitors. I S 8  

44. We find that attempts at exclusion through predatory pricing in the provision of 
fixed satellite service capacity would be unlikely to succeed. As explained supra i n  section m.C. 
with the exception of Intelsat's provision of switched and pnvate line service capacity on th in  
routes, i t  faces numerous competitors and low barriers to entry in the provision of international 
transpon capacity. In such circumstances. predation is unlikely to succeed. On thin routes, 
because Intelsat would be subject to alternative rate regulation, i t  could nor recoup the losses that 
i t  hould have to incu r  in its attempt to drive competition out of the mllrket on those routes by 
raising rates. 

See September 6 Letter. supro n 149, See also Appendix C t i l  this order (France Telecom. 54"i -ouned bp I 5 1  

the French g o v e m e n r .  owns 4.2%: Telenor Broadband Services AS. 79C-owned by the Norwegim governmenl. 
ouns  4.1%; and each other slakeholder with foreign government ounership ouns less ihan 491 .  

I ss See I u p m  para. 3 and noie I I 

See I+O para. 46. These limitarionr on new. indireci fureign in\'estmenl in Inreisat LLC ilre ihe same a h  
1 Sb 

[hose imposed i n  oiher section 310(b)(4) rulinps See. e . ? .  Coirisoi~Trleuor Order, 16 FCC Rcd at 27913. para 
36; GUSES Order, 16 FCC Rcd at 1888485.  para I I ;  Morierir Services Order. 16 FCC Rcd at 20.177. para. 2 2 .  
In this case, they provide additional assurance that the risk of predator! beha\wor alleged by LRT is negligible. 

We note that  the Commission has determined as 2 general rnaiicr rhai interests of lesa than 25% in il U.S.  
camier by any single foreign carrier or by any group of foreipn  carrier^ acting in  concert is unlikely to provide the 
tnvesung enlilies wtih an incentive 10 use any market power the) may possess IO engage in  anti-competinve 
conduct for [he purpose of increasing [heir protiis. See Forergti Panrrrpotiojt Order. 12 FCC Rcd at 23992. para. 
223 (citing Foreign Carrier E n r y  Order. I1 FCC Rcd a i  3901. para. 83) .  see oiso F o r e r ~ n  Corrrer E1irn' Order. 
I I FCC Rcd at 3905. para. 84 (noting that  2 5 5  JIX I, the levcl ai which foreign ownership in  parent, (11 a radio 
licensee IS scrutinized under section 310(b)(4) of the  act)^ 

I S 7  

See Comsor-Telenor Order. 16 FCC Rcd ai 22912. para. 33 
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45. Accordingly, we cannot find that lntelsat LLC‘s acquisition of dual-use earth 
station licenses from Assignors presents a high nsk to competition that warrants the imposition 
of special conditions or denial of the assignment applications. We also note that the Executiw 
Branch has not raised national security. law enforcement. foreign policy. trade policy or other 
concerns.i59 We therefore conclude, pursuant to section 3 IO(b)(4) and the Commission’s “open 
entry” standard for indirect investment from WTO Members in US. common camer licensees. 
that i t  will not serve the public interest to prohibit the proposed assignmenr of the dual-use earrh 
station licenses to Intelsat LLC. 

46. Specifically. this ruling permits the indirect foreign ownership of lntelsat LLC h! 
the foreign individuals and entities identified in Appendix C to this Order and Authorization. 
Intelsat LLC may acquire up to and including an additional, aggregate twenty-five percent 
indirect equity andor  voting interests from the foreign investors identified in Appendix C or 
from other foreign individuals or entities without seelung further Commission approval under 
section 3 10(b)(4). subject to the following conditions. First. no single foreign individual or 
entity, including those named i n  Appendix C. may acquire indirect equity and/or voting interests 
in Intelsat LLC in excess of twenty-five percent without prior Commission approval. Second, 
lnielsat LLC shall seek prior Commission approval before it accepts any additional indirect 
equity andor  voting interests from any investor from a non-WTO Member country that, when 
aggregated with non-WTO investment identified in Appendix C. exceeds twenty-five percent. 

G .  Foreign Carrier Amliation 

47. As part of our public interest analysis under section 2 14(a), we also consider 
whether, upon consummation of the proposed transaction, lnrelsat USA License Corp wi l l  be, or 
wi l l  be affiliated with, a foreign camer that has market power on the foreign end of 3 U.S. 
international route that Intelsar USA License Corp. will have authority to serve pursuanl lo the 
international section 214 authonzations acquired from Comsat. Under rules adopted in the 
Foreign Paniciparion Order, the Commission classifies a U.S. carrier as a “dominant” 
international carrier on a particular route i f  ii is. or is affiliated with. a foreign camer that  
controls essential facilities on the foreign end of that  route. I60 

119 

I K I  

ilahslfied as dominant on a panicular U.S. inrernxional rouie due io an sffilialion wirh il foreign carrier [ha! has 
marker power on the foreign end of the route is subjeci io specific inlernaiional dominanr carrier sateguards sei 
fonh in section 63.10 of the rules. See 47 C.F.R. $ 63.10(c). le) .  These safeguards are designed to address [he 
possibility that a foreign carrier with control over faciliries or services thai are essential inpuis for the provihion of 
U . S .  inremailonal services could discrimnale against rivals of i i s  U.S. aftiliares (;.e.. vertical hams) In the 
Foreign Paniopotion Order. the Commission concluded ihai these safeguards, in conjuncimn wiih generally 
applicable iniernational safeguards. are sufficieni to proieci againsi venical harms by carriers from WTO Member 
counirics in vinually all circumstances. In the exceptional case where an application poses a very high risk io 
compeiirion in  the U.S. market. and where rhc standard safeguards and addirional condlrions would be ineffecrive. 
the Commission reserves rhe right 10 deny the appllcarion F o r e r p  Panicrparron Order. 13 FCC Rcd ai 23913- I? 
para. 5 I .  In circumstances where an affiliated foreign carrier possesses market power in a non-WTO Member 
(continued.. .) 

See rnfro paras. 49-5 I 

See Foreign Ponrcrparmn Order, I ?  FCC Rcd ai 739S7.23991-99. paras. 215.271-39.  A cilrrlei 
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48. Based on the representations in the record. we find that Intelsat USA License 
COT. is not affiliated with a fore in  carrier within the meaning of the Commission's rules. 
We therefore conclude that, upon closing. Intelsat USA License COT. shall be classified as ;I 
non-dominant international carrier, pursuant to section 63. I O  of the rules. on all authonzed U.S 
international routes. As a separate matter. however. and as explained in  section m.C srpra. 
lntelsat USA License will be treared as "dominant" in its provision of Intelsat space sesment 
capacity for switched voice and private line service on non-competitive. or "thin." U.S. 
international routes and therefore will be Subject to the alternative rate regulation currenil! 
applied to Comsat.16' 

Ihi 

H. National Security, Law Enforcement, Foreign Policy and Trade Policy 
Concerns 

When analyzing any transfer of control or assignment application i n  which foreign 19. 
ownership is an issue, we also consider any national secunry, law enforcement, foreign policy. 
and trade policy concerns raised by the Executive Branch.'" We recognize that there are 
significant national security and law enforcement issues that are uniquely within the expertise 0 1  
the Executive Branch, and in addition to our own independent public interest review. we lake 
into account the legitimate concerns raised by the Executive Branch regarding these issues.IN 

50. In exchanges between the Applicants and the Executive Branch on matters 
relevant to law enforcement and national security issues surrounding the proposed transfer, 
Applicants provided information to the Executive Branch about their service offerings and 
Commission authorizations. Funher. Applicants made cenain commitments to the Executive 
Branch.lbs Specifically, Applicants stated that they do not provide common camer switched 
services internationally or domestic311y.i6" Moreover. Cornsat and Intelsat srated [ h a t  they do not 

(Continued from previous page) 
counuy. !he Comrmssion applies ihe "effectike compeuiive opponuniries." or "ECO." lest as parr of tis public 
inierest inquiry under secrion ?14(a).  Id at 23944. para 124. 

161 47 C F.R. 9 63.09(d)-(e) See International 1 I4 Application. iupra nore 1. 81 5 

See supra paras Z 1-23. See also F o r e r p  Panrrrpnrrofr Order. 11 FCC Rcd at 2395 1-52, para. 144 and 
23987-88. para. 215 (explaining [hat ihe Commisbion's fenerdl regulatory framework dislinpishes berween the 
abiliry o f  U.S. curlers io h a m  compeiitlon and consumers in  the U S  market by exercising market power on the 
U.S. end of an iniernauonal route and on the foreign end ofthoi rouiet. 

162 

16; 
Foreign Panrciparron Order. 12 FCC Rcd a1 23918-21. paras. 59-66 These factors are relevant public 

inreresr factors i n  evaluaung applicauons from partie, atfilmed u i r h  foreign entiiies uhen considering wherher Io 
:rani or deny section 214 and secrion 310ib)(4) applications 

ibl 
Id. at 23919, para. 62 

See Leuer from John B. Reynolds. I l l .  Wile). Rein & Ftelding LLP. IO James Lovelace, Chief, Technology I b i  

Law Unll. Office of the General Counsel. Federal Bureau o f  Invesuparion tdaLed OCI. 15. 2002) 

166 Id a i  2 .  
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provide. and have no plans to provide, switched communications services via equipment 
authonzed under current or anticipated future Title lIl radio I i~enses . ’~’  Intelsar. howewr. has 
made a commitment to notify the Executive Branch at least 30 days before providing switched 
services, including any such provision of services via equipment authorized under Title IIl 
licenses.168 Based on these statements and the commitments made by Intelsat. the Executive 
Branch has not filed comments or objections to the proposed transaction. Rather. the Federal 
Bureau of Investigation (“FBI“) states that. in reliance on representarions made bv Cornsat and 
lntelsat i n  an Ocrober 15, 2002 letter. the FBI and the Department of Justice “have decided not io 

file an objection or other comments” concerning the Applications filed in connection with the 
proposed t r a n s a c t i ~ n . ’ ~ ~  We also note that the Federal Trade Commission provided for earl!, 
termination of the waiting period under the Har-Scott-Rodino Antitrust Improvements Aci.”’ 
Thus, based on the record before us and the commitments made by the Applicants to the 
Executive Branch, we conclude that the proposed transaction poses no national security, law 
enforcement, foreign policy. or trade policy concerns. 

51. LRT argues that the Commission and Executive Branch should establish a specid 
task force to assess whether the Applications raise national security implications.~” LRT. 
however, states that i t  recognizes that national secunty considerations are matters “reserved” to 
the  appropriate U.S.  government agencies and depar~ments.~” We find no reason on [he record 
to establish a special task force to assess ujhether the Applications raise any national secunty 
implications. 

I. Other Issues 

53. LRT. LRT raises other issues. First. LRT asks that any Commission grant be 
17; subject to ”Protective Orders” that LRT has  drafted and attached as Appendix A of its petition. 

Funher, LRT asks to review the Comsar-lntelsat purchase and sales agree~nent .”~ Additionally. 

Id .  ai 8 167 

Id. ai 9 .  

I69 See Lerier from Patrick W. Kelley. Depur! General Counsel. F!? I IO Secretary. Federal Comrnunlcxions 
Commission lfiled Ocr. 15. 2 0 0 2 ) .  Seealso Leiier irom John B. Reynolds. 111. Wile? Rein Br Fielding LLP. IO 

James Lovelace. Chief. Technology Law Unii. Office oirhe General Cnun5el. FBI (dared Oci. 15. 2002): Leiier 
from Patrick W. Kelley to John B Reynolds. I l l  idaied Oci 15. 70021 

See FTC Leiier. supra note 58 

LRT Provisional Perttion ai  32 

1:o 

1 7 1  

113 LRT Provisional Perilion at 32. 33-39. LRT Reply ai 6. LRT also filed. on June 7. 2001. n “Proposal for 
Adminisrraiive Dispute Resolurion of Issues.” and. on J u l y  21.  2002. 3 Morion io Srrlhc all pleadings filed by 
Assignors in this proceeding. See LRT Morion io Sirike. ai 7 .  

17.1 LRT Reply ai  4. 
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LRT argues that the Commission should adopr an order requiring Lockheed Manin to pay to the 
Conmission all net proceeds from its sale of Comsat assets for the purpose of establishing il 
digital conversion fund and various other  condition^.^'^ We find no merit to these proposals. 
which are similar to those previously advanced by LRT and rejected by the Commission in  

previous proceedings.IJ6 The Commission previously has rejected requesrs by LRT that I I  issue 
"Protective Orders" similar to those proposed by LRT i n  this proceed~ng.~" LRT fails to advance 
a basis for issuing a protective order that either has not been previously considered by the 
C o m s s i o n  or otherwise is supported by the facts of this proceeding. We also find no need here 
to review the Comsat-Intelsat purchase and sales agreement to address the issues raised in  the 
Applications before us. Nothing presented by LRT persuades us of a need to require such 
additional information i n  this instance. And, we are not persuaded to adopr LRT's proposal thar 
the C o m s s i o n  should require Lockheed Martin. a private entity, to use proceeds from CWS 
transactions to fund some type of digital conversion fund. The Commission has previously 
rejected a similar proposal by LRT in another proceeding."* The proposal presented here has no 
relevance to the issues in this proceeding other than the fact of Comsat's involvement. Finally, 
LRT has filed a morion to suspend action on the applications before us pending solicitation of 
further comments.179 LRT bases its request upon press reports thar Intelsat, Lid. may be 
considering acquiring Eutelsat, S.A., a major satellite company i n  Europe. We deny LRT's 
mo~ion. Press reports speculating on possible future acquisitions by Intelsar. Ltd. are nor a basis 
to delay action in this proceeding. 

53. Pending Applicarions. Finally, Applicants request that grant of the Applications 
include authority for assignment to Intelsat of: ( I )  any authorization issued to ComsaVCWS 
dunng the pendency of the Commission's consideration of the assignment applications or during 
the period required for consummation of the assignments following approval; and (2 )  
applications that will have been filed by ComsaVCWS and thar are pending at the time of 

LRT Provisional Petition ai 16: LRT Reply 31 6-8 

Nor do we see any merii in referring the marten raised by LRT to adminisirauve dispute resolution. as 

175 

I76 

proposed by LRT and opposed by Applicants. See LRT "Proposal for Administrative Dispute Resolutton of 
Issues" (filed lune  7. 2002) .  Administrative dispute resolution is d procedure ihai is voluntary for paruei and 
d i , c r suondr )  io the Commission See A d m i n i s t r ~ t i ~ e  Dispute R s s o l u t i o n  .Acl. 5 U.S.C. 5 582(ci. LRT's 
longstanding "dispuie" wiih Comsat is not relevani to this  proceeding. See rhe cases ciied ar note 46 above. 
Funher, we see no merit in LRT's morions to strike Appllcanis' tiltnps. Nor do we find thai LRT has demonstrated 
that Assignors have violated rhe Commission', ex parte rules. as alleged by LRT in i t s  Motion io  Srrike, Reply to 
Opposiiion to Motion to Strike. and "Motion IO Strike Unauthorized Responsive Pleading of Comsai." 

See Co,iirar-Lackheed Order .  15 FCC Rcd ai 129 18. para. 2 3 :  Coitirar-Lockheed Recoiisiderarioii Order. 177 

FCC 02-197. at 4-5. para. I I :  Cornsar.Te/enor Order. I6 FCC Rcd a1 32920, para. 60. 

I78 See Comsar-Lockheed Recoiisideranoti Order. FCC 02- 197. ai paras. S and 20. See also CoTnsar 
Corporarioi!. FCC 97422.  13 FCC Rcd 2714. 2927. para. 33 (19981. recon. defiled. 15 FCC Rcd 195 16 (2000). i n  

which the Commission emphasized thai Comsai wiib a private corporalion not SubJect to government managemen!. 

179 Morion to Postpone Funher Action Pending Soliciiaiion of New Round of Comments (filed Sepr. 23. 
2002) 
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consummation of the proposed assignment.i80 We conclude that any authonzations issued 
during the pendency of this proceeding or filed after the Applications and still pending at the r i m  

of the release of this Order and Authorization should be deemed to be covered by this Order and 
Authorization to the extent that the pending applications are listed in Appendix C. Consistent 
with section 1.65 of the Comrmssion's rules, Applicants should amend any currenr pendins 
applications to reflect the transaction approved by this Order and Authorization,'" 

IV. CONCLUSION 

54. In view of the foregoing, we find that granting the applications to a s s i n  the  
licenses and authonzations listed in Appendix B to lntelsat U C  and lntelsat USA License Corp 
will serve the public interest. convenience. and necessity consistent with sections ?]?(a) and 
310(d) of the Communications Act of 1934. We also conclude that assignment of the listed 
international section 214 authonzations will not create nsks to competition in the U.S. 
international services market that would warrant the imposition of additional competitive 
safeguards. Finally, pursuant to section 310(b)(4) and the Commission's "open entry'' standard 
lor indirect investment by WTO Members in U.S. common camer licenses, we conclude that i t  
will not serve the public interest to prohibit the proposed indirect foreign ownership of lntelsat 
LLC in excess of the statutory twenty-five percent benchmark. On this basis, and for the reasons 
described i n  this Order and Authorization. we grant the Applicants' requests to the extent 
described above. 

V. ORDERING CLAUSES 

Accordingly, IT IS ORDERED that. pursuant to section 310(d) of the 5 5 .  
Communications Act of 1934, as amended. 47 C.S.C. S; ?IO(d), the applications for assignment 
of licenses listed i n  Appendix B, ARE GRANTED to the extent specified in this Order and 
Authorization. 

56.  IT IS FURTHER ORDERED that. pursuant to section 711 of the Communications 
Act of 1934, as amended, 47 U.S.C. 5 214. the application for assignment of section 214 
authorizations listed in Appendix B, IS GRANTED to the extent specified i n  this Order and 
Authorization. 

57. IT IS FURTHER ORDERED that. pursuant to section 3 IO(b)(4) of the 
Communications Act of 1934, as amended, the petition for declaratoq ruling filed by Applicants 
IS GRANTED to the extent specified in  this Order and Authonzation. Accordingly. lntelsat LLC 
is authonzed to accept indirect foreign ownership in  excess of the twenty-five percent benchmark 
i n  section 310(b)(4) of the Act, as specified in this Order and Authorization. 

58 .  IT Is FURTHER ORDERED [ha[. pursuanr 10 sec~ion 214 of the Communicatrons 

I 811 Pe~rtion for Declaraiory Rullng.  supra noie I, ar I I 

1 7 C F R  5 I 6 5  181 
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Act of 1934, as amended, 47 U.S.C. 5 214, and the Commission's decisions in the Conisor how 
Dominance Order and the Comsar Alrernarive Rare Regularion Order, Intelsat USA License 
Corp. or any successor entity shall be regulated as a dominant international camer on t h i n  routes 
in its provision of capacity for switched-voice and private line services. subject to the  alternati\'e 
rate regulation set out in the Comsar Alrernarive Rare Regularion Order. and 9s 3 non-dominanr 
international canier i n  its provision of all other common carrier services. as specifled in this 
Order and Authonzation. 

59. IT IS FLXTHER ORDERED that. pursuant to sections 4(i) and (I). ?]?(a). 
214(c). 309. 310(b) and 310(d) of the Communications Act of 1934. as amended, 47 U.S.C. PSI 
4(i) and a), 214(a) and (c), 309,31O(b) and (d), the Petition to Deny of AT&T COT. and the 
Petition to Condition Grant of Worldcom, Inc. and Sprint Communications Company LP. ARE 
DENIED for the reasons stated herein. 

60. IT IS FURTHER ORDERED that the Motion to Accept Supplement to 
Provisional Petition to Deny filed by Litigation Recovery Trust IS GRANTED, and we accept the 
Supplement to Provisional Petition to Deny into the record of this proceeding. 

61. lT IS FURTHER ORDERED that the Provisional Petition to Deny, including the 
Proposed Protective Orders, and the Supplement to Provisional Petition to Deny of Litigation 
Recovery Trust ARE DENIED for the reasons stated herein. 

62. IT IS FURTHER ORDERED that the Proposal for Administrative Dispute 
Resolution of Issues filed by Litigation Recovery Trust IS DENIED for the reasons stated herein. 

63. IT IS FURTHER ORDERED that the Morion to Strike filed by Litigation 
Recovery Trusr IS DENIED for the reasons stated herein. 

64. IT IS FURTHER ORDERED that the "Motion to Strike Unauthonzed Responsive 
Pleading of Comsat" filed by Litigation Recovery Trust 1.5 DENIED for the reasons stated herein. 

65. lT IS FURTHER ORDERED that the "Motion to Postpone Further Action 
Pending Solicitation of New Round of Comments" filed by Litigation Recovery Trust IS 
DENIED for the reasons stated herein. 

66. IT IS FURTHER ORDERED that,  pursuant to section 1.65 of the Commission's 
rules. 47 C.F.R. 5 1.65. the Applicants are afforded rhiny days from the date of release of this  
Order and Authorization to amend all pending applications in connection with the instant 
Application to reflect the new ownership structure approved i n  this Order and Authonzation 

67. This Order and Authorization is issued pursuant to sections 0.261 and 0.331 of the 
Commission's rules on delegated authority. 47 C.F.R. $ 5  0.261. 0.331. and is effective upon 
release. Petitions for reconsideration under section 1.106 or applications for review under 
section 1.1 15 of the Commission's rules, 47 C.F.R. 3s 1.106. 1.1 15, may be filed within 30 days 
of the date of the release of this Order and Authorization. See 47 C.F.R. p 1.4(b)(2). 
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Donald Abelson. Chief 
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Thomas Sugrue. Chief 
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