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In the Matter of )

)
Federal-State Joint Board on )
Universal Service } CC Docket No. 96-45

)
RFB Cellular, Inc. )
Petitions for Waiver of Sections 54.314(d) and )
54.307(c) of the Commission’s Rules and )
Regulations )

ORDER
Adopted: December 3,2002 Released: December 4,2002
Bs the Deputy Chief, Wireline Competition Bureau:
l. INTRODUCTION
1. In this Order, we grant a request from RFB Cellular, Inc. (RFB Cellular), a competitive

eligible telecommunications carrier (ETC), for a waiver of the October 1. 2001 certification filing
deadline set forth in section 54.314(d){1) of the Commission’s rules for high-cost universal service
support in areas served by rural carriers. We also grant RFB Cellular’s request for waiver of certain
quarterly filing deadlines for line-count data set forth in section 54.307(c) of the Commission’s rules.
Granting RFB Cellular’s waiver requests will allow it to receive high-cost universal service support as of
November 20, 2001, the date the Michigan Public Service Commission (Michigan Commission)
designated RFB Cellular asan ETC.

11, BACKGROUND

2. Section 254(e) of the Communications Act of 1934. as amended (the Act), provides that
“only an eligible telecommunications carrier designated under section 2 14(e) shall be eligible to receive
specific Federal universal service support.”” Once a carrier is designated asan ETC. there are other
requirements that must be satisfied before a carrier can begin receiving high-cost universal service
support. Section 254(e) requires that support shall be used “only for the provision. maintenance. and
upgrading of facilities and services for which support is intended.”.” To implement this statutory
requirement, the Commission adopted an annual certification requirement. Section 54.314 of the
Commission’s rules provides that states desiring rural ETCs to receive universal service high-cost support
shall file an annual certification with the Universal Service Administrative Company (USAC) and the
Commission stating that all high-cost support received by such carriers within such state will be used
“only for the provision, maintenance. and upgrading of facilities and services for which support is

|47 U.S.C. § 254(e). Section 214(e) ofthe 1996 Act provides that state commissions shall designate carriers as
ETCs. 47 U.S.C.§ 214(e).

- 47 U.S.C.§ 254(e).
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intended.”" In instances where carriers are not subject to thejurisdiction Of a state. the Commission
allows an ETC to certify directly to the Commission and USAC that federal high-cost support will be
used in a manner consistent with section 254(e). Section 54.3 14 provides that the certification must be
filed by October | ofthe preceeding calendar year to receive support beginning in the first quarter ofa
subsequent calendar year..' If the October | deadline for first quarter support is missed. the certification
must be filed by January 1 for support to begin in the second quarter. by April 1 for support to begin in
the third quarter. and by July 1 for support to begin in the fourth quarter_6 The Commission established
this schedule to allow USAC sufficient time to process section 234(e) certifications and calculate
estimated high-cost demand amountrs for submission to tlie Commission.’

3. In addition to complying with the certification requirement. an ETC must file certain data
with USAC before support can beginto flow. A rural competitive ETC receives support to tlie extent 11
captures lines from an incumbent LEC or serves new subscriber lines in an incumbent LEC’s service
area.® Accordingly. a competitive ETC must file tlie number of working loops it serves in the incumbent
rural carrier's service area on a quarterly basis." Specifically. mandatory line-count data are due on July
3 | of each year, and quarterly updates arc due Seprember 30. December 30. and March 30 of each vear.'"
USAC uses line-count data filed on September 30 to calculate support for first quarter. line-count data
tiled on December 30 to calculate support for second quarter. and line-count data submitted on March 30
to calculate support for third and fourth quarters.'’

©47 C.F.R.§ 54.314. The certification requirement for non-rural ETCs is found in section 54.3 3 of the
Commission's rules.

! See Federal-State Joint Boardon Universal Service. CC Docket No. 96-45. Fourteenth Report and Order and
Twenty -Second Order on Reconsideration, Mulii-Association Group (MAG) Plan for Regulation of Inicrsiate
Services of Non-Price Cap Incumben: Local Exchange Carriers and Interexchange Carriers. CC Docket No. 00-
256. Report and Order, 16 FCC Rcd 11244, para. 189(rel. May 23, 2001) (Rural Task Force Order);47 C.F.R. §
54.314(b).

" 47 C.F.R.& 54.314(d) I).

® S 47 C.F.R.§ 54.314(d). When the Commission adopted this certification schedule for rural carriers in the Rural
Tusk Force Order on May 23. 2001, the Commission did not require certifications to be filed for the last two
guarters of 2001. Rural carriers were required to submit their initial certifications on October 1. 2001, for the first
ful] year of implementation ofthe modified high-cost mechanism for rural carriers, i.e., January 1. 2002 lo
December 3 1.2002. See Rural Task Force Order 16 FCC Red 11319, para. 192. Section 54.313 sets out similar
cenification rules for non-rural carriers.

See Rural Task Force Order. 16 FCC Red at 113 19, para. 191, Under the Commission's rules, USAC submits to
the Commission estimated demand for the universal service support mechanisms, including high-cost support, two
months prior to the beginning of cach quarter. See 17 C.F.R.§ 34.709(a}3). Therefore. for the first quarter. USAC
submirs estimated demand amounts ro the FCC on or before November 1. In order to submit an accurate estimate by

thar date. USAC needs to know which carriers hav2 been certified under the Commission's rules no later than
October 1. See Rural Tusk Force Order. 16 FCC Red at 11519, para 191

Y17 CFR §34307(a)
"47C F.R.§ 54.307(c). Priorto the Rural Task Force Order. rural incumbentsand their COmpetitors were required

to [1le line-count data annually and could provide quarterly updates to USAC on a voluntary basis  T0 prevent an
overpavment of suppon. the Commission concluded in the Rura/ Task Force Order that, upon competitive entry 1n
rural study areas. quarterly line-count updates would be mandaton. See Rural Task Force Order, 16 FCC Red ar

| 1298. para 133 Under the Commession’s lorward-looking high-cost support mechanism for non-rural carriers.
line count data must be filed each quarter. See 47 U.S.C. § 34.307(b).

"

[ . . . .
FFor Jion-rural carrers. line-count data filed on Seprember 30 are used for first quarter suppon. line-count data

filed on December 30 are used for second quarter suppon. line-count data filed on March 30 are used for third

(continued....)
"
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4. REB Cellulur's Peutions for Waiver. On November 20, 2001. the Michigan Commission
designated RFB Cellular as an ETC."> On December 6. 2001. consistent with section 54.3 14(b) ot the
Commission's rules. RFB Cellular certified to the Commission that federal high-cost suppon would be
used "only for the provision. maintenance and upgrading of facilities and services for which the suppor is
intended, pursuant to section 234(e)” ofthe Act.”™* On January I, 2002. RFB Cellular filed a request for
waiver of the October 1,2001 filing deadline set forth in section 54.3 14(d}{ 1) requesting that the
Commission accept RFB Cellular's annual certification for high-cost support so that it can receive support
for the first quarter of 2002."

3. In addition. on January 28. 2002. RFB Cellular filed arequest for waiver of certain quarterls
line-count filing deadlines in section 54.307 so that it can receive support as of November 20. 2001. the
date it received ETC designation. Specifically. RFB Cellular requests a waiver o fthe September 30. 2001
quarterly line-count filing deadline for receiving suppon for first quarter 2002 and requests that the
Commission direct USAC to accept data submirted on November 1, 2001 as timely filed. RFB Cellular
also requests a waiver ofthe March 30. 2001 quarterly line-count filing deadline so that it can receive
support for fourth quarter of 2001 and states that it will submit the data due on that date ifits petition for
waiver 1s granted.""

6. RFB Cellular contends that good cause exists for granting its requests for waiver of sections
54 314 and 54.307 ofthe Commission's rules because it did not receive its ETC designation until
November 20. 200]. Specifically. RFB Cellular argues that granting its requests is consistent with the
Commission's goal of competitive neutrality and will serve the public interest.

[11. DISCUSSION

7. We tind that good cause exists to waive sections 54.314(d)(1) and 54.307(c) ofthe

Commission's rules in order to allow RFB Cellular to receive universal service support beginning on
November 2{, 2001. the date it received its ETC designation. Generally, the Commission's rules may be
waived for good cause shown.'" As noted by the Court of Appeals for the D.C. Circuit, however, agency

rules are presumed valid."* The Commission may exercise its discretion to waive a rule where the

( ..conunued from previous page)

quarter suppon. and line-count data filed on July 3 I art. used for founh quarter support. See Federal-State Joinr
Buard on Universal Service. CC Docket N0. 96-45. Twentieth Reconsideration Order. FCC 00-126, para. 17. n. 25
{rel. April 7.2000).

" See In the Maiter of the Applicaton of RFB Celluar, Inc | lor Designation as and Eligible Telecommunications
Currier Pursuant to Section 214(¢16) of the Communicaitons 4ci of 1934, Opinion and Order, Case No. U-13 145
{Nov. 20. 200 1) {Michigun Comnussion ETC Designaiion Order).

Y See Letter from James F ivefand 10 Magalie R Salas. Secrerary. FCC (dated Dec. 6. 2001). RFB self-certified to
the Commission under section 54 314 of the Commission’s rules because 1 is not regulated by the Michigar
Commission. See id ai 3-4.

" We note that. pursuant to the annual cerufication tiling schedule, a carrier that tiles its certification by January !
may beum recerving suppon in second quaner. RFE Cellular's December 6 filing of its certification permits it 10
begin receiving support in second quaner 2002 and therefore RFB Cellular only requires a waiver of the October 1
deadline to recerve tirst quaner support.

" RFB Cellular does not reguire i waiver otrhe Juby I cenificarion filing deadline to receive fourth quaner suppon
because the Commission did not require ETCs to file certifications for the last two quarters of 2001 in order 1o
receive support for those quarters. See supra nole 6

"47C FR.§ 13

" WAIT Radior FCC.418F.2d 1153, 1159 (D.C. Cir 1969), cerr denied. 409 U.S. 1027 (1972).

3
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particular tacts make strict compliance imconsistent with the public interest.” In addition. the
Commission may take into account considerations ot hardship. equity. or more effective implementation
of overall pohey on an individual basis."” Waiver of the Comnussion’s rules is therefore appropriate onts
i special circumstances warrant a deviation trom the general rule. and such a deviation will serve the
public nterest.

8. Weaiver of Section 54514, We find that good cause exists to waive the certificatron
filing deadiine contamned m section 343 14 of the Commission’s rules so that RFB Cellular can recene
suppon tor the tirst quarter of 2002. 7 RFB Cellular has demonstrated that special circumsrances warrini
a deviation from the filing deadline provided m section 34.314(d) of the Commission’s rules. Because
REB Cellular did not receive its ETC designation until November 20, 20017, it could not have met. unde
any circumstances. the October 1. 2001 filing deadline for receiving support begmning in the first quarter
of 2002 RFB Celiular. however. made the necessary certification on December 6. 2001, enly weeks atier
having been designated as an FTC by the Michizan Commssion. The certification filing schedule set out
i the Commission’s rules was adopted to ensure that USAC has sutficient time 1o process ihe
certficanions priov to its submission of estimated support requirements te the Commission. 1t would be
onerous. however. to deny an ETC receipt of universal service support for an entire quarter. as a result ol
o particular ETC designation having occurred atier the cernficanon filing deadline. We therefore {ind that
RFB Cellular has demonstrated special circumstances that justify a waiver of section 34.314 In this
instance. these special circumstances outweigh any processing difficulties thar USAC may face as aresuli
of the lute-filed certification.”

9. We also conclude that waiver of section 34.314 would be consistent with the public
mterest. Competitive neutrality is a fundamental principal of the Commission’s universal service
policies.™ Denving first quarter 2002 support to RFB Cellular. a competitive ETC. merely because the
tming of its ETC designation precluded it from timely filing its October 1 certification would undermine
the Commission’s goals of competitive neutrality. Because the Commussion has found that

™ Northeast Cettular Telephone Co v FCC 897 F2d 1164, 1166 (D.C Cir 1990
ST Radio. 418 T.2d au 1139 Northeasr Ceftudar, 897 T.2d at 1166

N Soe e Fodered-Sicie Joine B an U niversal Service Woest Virginia Public Service Commission. Reguiest for
Worver of State Cortification Reyuisemons for HigleCose Universal Serviee Support for Non-Rural Carriers, Order,
CC Docker No, 96-33, 16 FCC Red 3784 (2001 (erapung o waiver of the October 1 state cenification filing deadhine)

o facilitate tmely pavments and to mimimize the adminisirative burden associated with processing those
pavments. we direct USAC 1o distibute REB Cellular's retroactive support on a phased-in basis. Specilically. we
mstruct USAC 10 pair retroactive pavments with regular monthly support payments as follows untl all FeIroactive
support has been paid: RFB Cellutar s January 2003 pavmen shull include its prorated November 2081 support and
December 2001 support, RFB Cellular’s February 2003 payment shail include its Janugry 2002 support: REB
Collulars March 2003 pavment shall inelude its February 2002 support: and REB Cellular's April 2003 pavment
shall include s March 2002 support,

D Sve Poderad-Siare doing Boardd one Conversal Service, CC Docker 96-43 . Ninth Report and Order and Cighteenth
Order on Reconsideration. 1 1FCC Red 20432 20479278, paras. 89-90 (1999) (Ninth Report and Ovder). reversed in
ot and remenidfod i parr, Ohwess Corpe v FCCC2ZES F 3 1191 C10th Civ, 2000, See wlse Fedoral-Stae Joint
Bewrd o Unndversal Service: Promonng Deplovment of Subseripersisip in Unserved and Underserved Areas,
nclucding Tribad and Insular Areas, CC Dockel Noo 96-43, Twelfth Report and Order. Memorandum Opinion and
Order. and Further Notice of Proposed Rulemaking. 15 FCC Red 12208, 12264-63. para. 114 (2000
Ccumpetitively neuwral access 1o L support is eritical to ensuring all Americans, including those that live in hish-
costareas. have access to afferdable relecommunications ™). ) i
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“competitively neutral access 10 support 1s criticul to ensuring that all Americans haw access to
affordable telecommunications.” RFR Cellular should not be penalized as 3 result of the timing of its 11C
designanon.” We therefore conclude waiver of this rule is in the public interest.

10 Waver of Secrion 34 3071¢;. For similar reasons. we find that good cause warrants 2
waiver of the deadlines for filing line-count data established in section 34.307 of the Commission’s rules
50 that KFB Cellular can receive suppon for first quarter 2002 and fourth quarter 2001 -* Absent o waner
of tlie March 30 deadline for support :n fourth quarter 2001. and tlie September 30 deadline for suppuoit
first quarter 2002. RFB Cellular would not begin recenn ing suppon until second quarter 2002, As noted
above. it would be inconsistent with the Commission’s goal of compentive neutrality and section 234(¢)
to detav KFB Cellular's receipt of high-cost suppon merely because 1t recetved its ETC designation on
November 20. 2001. after the March 30. 2001 and September 30. 2001 line-count filing deadlines
Accordingly. we find that awarver of section 34.507(c) 1s warranted. We therefore grant RFR Cellular’s
request for waiver ofthe filing deadtines in section 34.307 of the Commnission’s rules. We direct USAC
10 accepl RFB Cellular's November 1. 2001 data submission as timely for purposes of receiving support
for first quarter 2002.”" Also. upon release of this Order. RFB Cellular shall submit to USAC the data
that would have heen due for the March 30. 2001 filing deadline so that it can reccive support for the
fourth quarter 2001. prorated 1o begin on November 20. 2001

1. Insum. because RFR Cellular became ¢licible to receive high-cost suppon after the
October 1. 2001 certification deadline. we find that good cause exists to warrant a waiver of section
34.3 14 of the Commission's rules. Similarly. because RFB Cellular became eligible to receive htgh-cost
suppon after tlie September 30 and March 30 line-count data quarterly tiling deadlines. we also find that
uood cause exists to waive section 34 307 of the Commission rules and direct USAC to nccepr RFB
Cellular's line-count data as sel torth above. These waivers will allow RFB Cellular to begin receiving
suppon as ot November 20. 20!, the date RFB Cellular received its ETC designation.

v. ORDERING CLAUSES

13, Accordingly. ITIS ORDERED. pursuant to sections 1. 4(1). 5(<), 201, and 202 of the
Communications Act of 1934, as amended. 47 L1.S.C. §§ 151, 134(i). 155(c), 701. and 202. and sections
0.91,0.291. and 1.3 of the Commission's rules. 47 C.F.R.§§ 0.91. 0.291. and 1.3. that the petition for
waiver of section 34.314(d) 11 of the Comnussion's rules. tiled by RFB Cellular. Inc. on January 10,
2007. IS GRANTED. as described herein.

= Sec el

TUSee, v Federal-Srare doin Board on U niversad Serviee, Conteial Celtidar Corporation’s Request for Waver of
Section 24 3070y of the Commisvion s Rufes, Order. CC Docker No. 96-335. DA 69-453 (rel. Mar. 4. 1999 Acc. Pul.
Dy feranung u waiver of the July 31 loop count data filing deadline

~ RFB Cellular submitted its first quarter line count data on November 1, 2001 in expectation that its ETC
designation would occur on November 20, 2001



Federal Communications Commission D.4 02-3316

13. IT IS FURTHER ORDERED, pursuant to sections |, 4(i), 5(c), 201, and 202 of the
Communications Act of 1934, as amended, 47 U.S.C. §§ 151, 154(i), 155(c), 201, and 202, and sections
0.91,0.291, and 1.3 ofthe Commission's rules, 47 C.F.R. §§ 0.91, 0.291, and 1.3, that the petition for
waiver Of section 54.307(c) of the Commission's rules, 47 C.F.R. § 54.307(c) tiled by RFB Cellular. Inc.
on January 28, 2002, 1S GRANTED, as described herein.

FEDERAL COMMUNICATIONS COMMISSION

{{. -@L’fd

Carol E Mattey N\
Deputy Chief. Wireline Competition Bureau



