
Before the 
Federal Communications Commission 

Washington, D.C. 20554 

In the Matter of 1 
) 

Federal-State Joint Board on ) 

) 
RFB Cellular, Inc. ) 
Petitions for Waiver of Sections 54.5 14(d) and ) 
54.307(c) of the Commission’s Rules and ) 
Regulations ) 

Universal Service ) CC Docket No. 96-45 

ORDER 

Adopted: December 3,2002 

B? the Deputy Chief, Wireline Competition Bureau: 

I. INTRODUCTION 

Released: December 4,2002 

I .  In this Order, we grant a request from RFB Cellular, Inc. (RFB Cellular), a competitive 
eligible telecommunications carrier (ETC), for a waiver of the October I ,  2001 certification filing 
deadline set forth in section 54.3 14(d)(l) of the Commission’s rules for high-cost universal service 
support in areas served by rural carriers. We also grant RFB Cellular’s request for waiver of certain 
quarterly filing deadlines for line-count data set forth in section 54.307(c) of the Commission’s rules. 
Granting RFB Cellular’s waiver requests will allow it to receive high-cost universal service support as of 
November 20, 2001, the date the Michigan Public Service Commission (Michigan Commission) 
designated RFB Cellular as an ETC. 

11. BACKGROUND 

2 .  Section 254(e) of the Communications Act of 1934. as amended (the Act), provides that 
”only an eligible telecommunications carrier designated under section 2 14(e) shall be eligible to receive 
specific Federal universal service support.”’ Once a carrier is designated as an ETC. there are other 
requirements that must be satisfied before a carrier can begin receiving high-cost universal service 
support. Section 254(e) requires that support shall be used “only for the provision. maintenance. and 
upgading of facilities and services for which support is intended.’.’ To implement this statutory 
requirement, the Commission adopted an annual certification requirement. Section 54.3 14 of the 
Commission’s rules provides that states desiring rural ETCs to receive universal service Iiifh-cost support 
shal l  file an annual certification with the Universal Service Administrative Company (USAC) and the 
Commission stating that all high-cost support received by such carriers wi th in  such state will be used 
“only for the provision, maintenance. and upgrading of facilities and services for which support is 

’ 47 U.S.C. S; 254(e). Section 214(e) ofthe 1996 Act provides ihar stare commissions shall desipnate carriers as 
ETCs. 1 7  U.S.C. 5 2 14(e). 

- 4 7  U.S.C. 5 254(e). 
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intended.'" In instances where carriers are not subject to the jurisdiction of a state. the Commission 
allows an ETC to certify directl! to the Commission and USAC that federal high-cost support wi l l  be 
used in a manner consistent with section 754(e).' Section 54.3 14 provides that the certification niiist be 
filed by October I o f t he  preceeding calendar year 10 receive support beginning in the f i rs t  quarter o f  a 
subsequent calendar year..' If the October I deadline for first quarter support is missed. the certificatioii 
must be fi led by January 1 for support to begin in  the second quarter. by Apr i l  1 for support to begin in  
the third quarter. and by J u l y  1 for support to begin in the fourth quarter.6 The Commission established 
th i s  schedule to allo\v USAC sufficient time to process section Z54(e) certifications and calculate 
estimated hjgh-cosr demand amounrs for submission to t l ie  Commission.- 

3 .  111 addition to complying with the certification requirement. an ETC must f i le  certain data 
u itli L'S.4C before support can begin to f l o w  A rural competitive ETC receives support to tlie extent 11 

captures lines froin an incumbent LEC or serves new subscriber lines in an incumbent LEC's service 
area. Accordingly. a competitive ETC must filc tlie number of working loops i t  serves in  the incumbent 
rural carrier's service area on a quarterly basis." Specifically. mandatory line-count data are due on Jul? .  
3 I of each year, and quanerl?, updates arc due Seprember 30. December 30. and March 30 of each year. 
USAC uses line-count data filed on September 30 to calculate support for first quarter. line-count data 
ti led 011 December 30 to calculate support for second quarter. and line-count data submitted 011 March 30 
to  calculate support for third and foutth quartirs." 

X 

10 

' 47 C.F.R. $ 54.314. The certilicarion requirement for non-rural ETCs is found in section 54.3 I 3  of  the 
Commission's rules. 

' .SW Federal-Siaie Join1 Board oil tiniver,\ai SBIYICC. CC Docket No. 96-45. Fourteenth Report and Order and 
Twent! -Second Order on Reconsideration, A.luiii-l.tocrarioii Gruup (MAG) Planfor Regularion oJlnicrsiare 
Serricex ofNon-Price Cap lncunihenr Local E.rchaqe Carriers and lnrerexchange Carriers. CC Docket No. 00- 
256. Report and Order, 16 FCC Rcd 11244, para. 189 (rel. May 23, 2001) (Rural Task Force Order); 47 C.F.R. 5 
54.>14(b). 

' 47 C.F.R. $ 54.3 I4(d)( I). 

'' .SC,~, 47  C.F.R.  S 54.3  IJ(d). When the Commission adopted this certification schedule for rural carr iers in the Rural 
7o.d F ~ o I - L ~  Orde,.on Ma? 23. 7001. the Commission did not require certif ications to be filed for the lasr [ s o  
quaners of2001. Rural carriers \ s u e  required l o  submit their initial cenificarions on October I. 2001, for the firsr 
full year of implemenratioii o f the inodified hi:h-cusl mechanism for rural camiers, ;.e., January I. 2002 Io 
December j I. 2007. SEC Rum1 7 i r d  Forti' Orde,. I6 FCC Rcd 11319. para. 192. Section 54.3 13 sets our similar 
cenification rules for non-rural carriers. 

.Sce Rirral L k  Force Order. I 6  FCC Rcd at I I; 19, para. 191. Under the Commission's rules, USAC submits to 
the Commission estimated demand for the universal service support mechanisms, including high-cost support, two 
months prior to the beginning oicach quarter. Sei. 1 7  C.F.R.  4 54.709(a)(3). Therefore. for the first quarter. USAC 
5ubmir5 estimated demand amounts [o the FCC on or before November I. In  order Io submit an accurate esrimate by 
i l l a t  datc. US4C needs to Lnon  \<liich carriers ha\: been cenilled under the Commission's rules no later than 
Ock>brr I .  .See l<iirul  TO.^ Firce Orde~.. 16 FCC Rcd at I 1 3 1 9  para 19 I 

' -17 C.F. l l  S 54 ;07(a) 

' ' 4 7  C F.R. \E 54.307(c). Prior ro ilie /?timi Tusk force Order. rural incumbents and their competitors were required 
to l i l c  line-count data annually a n d  could pi.ovidc quartsrly updates to USAC on a voluntar!, bas~s To prevent an 
il\erpay~nrnr of  suppon. !he Coinmissioii concluded in the Rurai Task Force Order [hat. upon competitive entry ~n 
rum1 srudy itred>. quarterly line-counr updates would be mandaton. .Yea Riiral Tusi F ~ c r  0rdi.r. 16 FCC Rcd ar 

I I 2Y8 .  para 1:; Under the Conin1ission.s lorward-looking high-cosr support mechanism for non-rural carriers. 
l ine  counr data musr  be filed eacli cluaner. .9ce 47  L.S.C. \$ 54.307(b). 

"'  l'i 

" For lion-rural carrlcls. line-coum data filed on Seprember 30 are used for first quarter suppon. line-count data 
011 Decelnber 30 are used fOl second quarter suppon. line-count data filed on March 30 are used for 

(continued ....) 
2 
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4 .  KFO Cellulur'.~ I'cri/ion.r for IVuri~o.. On November 20, 2001. tlte Michigan Comlniisiol l  
designated RFB Cellular as an ETC." On  December 6. 2001. consistent with section 54.3 14(b) of t l ie 
Commission's rules. RFB Cellular certified to the Commission that federal high-cost suppon ~ o u l d  he 
used "only for the provision. maintenance and upgrading o f  facilities and services for which the suppon i s  
intended, pursuant to section Zj l (e) ' .  o f the  Act." On January 10, 2002. RFB Cellular f i led a request for 
waiver of the October I, 200 I filing deadline set forth in section 54.3 14(d)( I) requesting that the 
Commission accept RFB Cellular's annual certification for high-cost support so that it can receive supporr 
for the f i rs t  quaner of 2002.'' 

5 .  111 addition. on January 28. 2002. RFB Cellular filed a request for waiver o f  certaiii quarterl! 
line-count f i l ing deadlines in section 54.307 so that i t  can receive support as o f  November 20. 2001. the 
date i t  received ETC designation. Specifically. RFB Cellular requests a waiver o f  the September 30. 2001 
clu~~n"c' ly line-count f i l ing deadline for receiving suppon for first quarter 2002 and requests that the 
Commission direct L1SAC to accept data submined on November I ,  2001 as timely filed. RFB Cellular 
also request\ a waiver ofthe March 30. 2001 quarterlq line-count f i l inz deadline so that it can receive 
s~ipport for fourth quarter of 2001 and states tha t  it w i l l  submit the data due on that date i f  i t s  petition for 
waiver ih  granted." 

6. RFB Cellular coiltends that good cause exists for granting its requests for waiver of sections 
54 314 and 54.307 of the Commission's rules because it did not receive i t s  ETC designation unti l  
November 10. 2001. Specifically. RFB Cellular argues that granting i t s  requests is consistent wit11 the 
Commission's eoal o f  competitive neutral in and w i l l  serve the public interest. 

111. DISCUSSION 

7.  We tind that good cause exists to waiifle sections 54.3 l4(d)( 1) and 54.307(c) o f  tlte 
Commission's rules in order to allow RFB Cellular to receive universal service support beginning on 
November 20: 2001. the date i t  received its ETC designation. Generally, the Commission's rules may be 
waived for good cause shown. As noted by the Court o f  Appeals for the D.C. Circuit, however, agency 
r t~les are presumed valid." The Commission may exercise its discretion to waive a rule where the 

11. 

i ..conrinued f ron i  previous page) 
qumer suppon. and line-count daid filed on July 3 I art. used for founh quarter support. See Federd9ore Joinr 
Bo<,rd ,,,I L;niwrraI Sen,irc. CC Ilockei No.  96-45. Twentieth Reconsideration Order. FCC 00.126, para. 17. n.  25 
i d  April 7. 2000). 

Scc 117 rhe ,AIarie~ o/ ihe Applii i r i i o i i  uf RFB Ccllii/ur, I t ic  , /or Desigfialiun as and Ellgible Telecon~ntu~iicaliuns 
Currier l'ursuonr I O  Seciiori 2 I J i c ~ l 6 )  rgrhe Conimunrcaiioni .4cr 0 / 1 9 3 4 .  Opinion and Order, Case No. U- 13 145 
(Nov .  20. 200 I )  (,LIIchiguii C'onii~irssiun ETC Desigiiarroii 01-der). 

11,e Coinm~ss~oii under section 5 4  : iJ  o f i l i e  Cornrnission.s rules because 11 i s  not regulated by the bf ich ipn 
C~wnmis~ion. See id a i  3-4. 

We [note that. pursuant to ihe ai i i iual  ceiiitication tiling schedule, a carrier that t i les i ts ceniticarlon by January I 
Inla! beziti rcceivin; suppon in second quaner. RFE Cellular's December 6 filing ofits certificarian PCfmItS It IO 
bc:in wcei\ in? support in second quaner 7002 and tlierefore RFB Cellular on14 requires a waiver  of  the October I 
dcadliiie 10 r e c s i \ r  tirst quaner ~ i q ~ p o r r .  

.See Leirer frorrr Ju,~rcs F l w / u r i i l i o  ~ l ingal ie R Sa1a.r. Sei.rcian,. FCC (dated Dec. 6. 2001). RFB self-cenitied to 1: 

, A  

1: KFB Cel lu la i~  does 1101 requlre ;I naiver otrhe Jul! I cen i f icar ion filing deadline ro recewe founh quaner suppon 
because The Conilnission dld no! ircquirc ETCs to fi le certifications for the 1851 two quarters of 2001 in order io 
i cce ive  suppori for rliose quarters. .See .~r ipro now 6 

"'47 C F.R. 5 I .? 

1 -  H',41T Rudio I .  FCC. 1 I 8  F.Zd I 153. I I59 (D.C. Cir I969), cerr dcnred, 409 U.S. 1027 (1972). 

3 
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.-cotnpe!itivel! iieutral access 10  support is c r i i icd  to ensuring !hat all Aniertcans h a w  acccss to 
affordable t e l r co tn i i i t~~ i i ca f~o i i~ .~~  RFR Cellular sliould tiot be penalized as 3 rssult o f t l i e  t i tnlng ill '  i i s  I ~l i 
dcsignaiton. We therefore conclude \\.ai\er o t  rhis rule is iii the public i t i tere~t .  

?; 

10. rl 'oii,ci. ofSec~r~oir  54 .?O-ici. For siniilar reasons. \\e f i i id that good c3tise \ \arr~i i ts  3 
wai\er of  the deadlines for f i l ing liiie-count data established in section 51.307 of the Conimissiori's rtiie, 
s o  [ha! KFB Cellular can rece t \ c  suppon for f i r s t  quener 2002 and founli quarter 2001 '~' ~\bsciit :I n;it\ci. 
of tl ie hlarch 30 deadline for suppon i t1  fourth quarter 2001. and t l ie  September j 0  deadline for 5iippLiti i n  
first quarter 2002. RFB  Cellular \vould iiot begin recei\ ttig suppon utili1 second quarter 7007. . A i  tnoreil 
abo\e. i t  \zould be inconsistent \<itti the Commission-s goal of competit i \e neutralit! 2nd section 1S l t e )  

Ncxctnbei 70. 7001. after the March 30. 2001 aitd Septc~nber j0. 2001 line-count filing dendlinei 
4ccorditigl!. v c  find ihnt  a \ \a i \ ' e r  ol'scctioti 5J..;O7ic) i s  \\amanted. We therefore f ra t i t  RFR Cclltil:ir'5 
request lilt \ \a i \er  of the  filii12 ileadlines i t i  sec[ioti j i . 3 0 7  of  the Comrnissioii's rules. \ \ 'e  direct I.IS.4C' 
to acccpt RFB Cellular's No\et i ibet-  I .  2001 data sttbmission as t i ine l? for purposes L>l'recei\ ins ~ p p o t ' r  
Tor first quarter 2007.'' Also. upon release of t l i i s  Order. RFB  Cellular s l ia l l  submit to US.4C the d3t3 
tliar n ~ i i i l d  I i a w  heen due for tlir hlat.cli 30. 2001 f i l ing deadline so that  i t  can recci\e ,upport lor  tht. 
f'outilt qitnt~er 7001. prorated h i  b y i n  mi Uove i i iher  2 0 .  2001 

t i i  dela\. KFB Cellular's receipr otl i igl i-cost suppon tiiercl!, because II receiwd i t s  ETC d ~ .  ~ ~ l " l l n l l u l l  __ iill 

. .  
I I .  111 sutii. because RFR Cellular became eligtble to receive high-cost suppon after the 

October I. 2001 cei-rification ilc;rdlins. \ \ c  find t h a t  food cause exists to warrant 3 waiver of sect io~ i  
5 i . j  I 1  ofr l ie Commission's rilles. Siri i i larl!. because RFB Cellular became eligible to receive Iiigli-cost 
\upport  after tlie September 311 atid March  30 line-count data quarterly tiling deadlines. \\e also find tha t  
!pod cauie eyisis to u a i v e  sec i i o i i  5-1 ?I17 of t l tc  Commission rules and direct USAC to  nccepr RFU 
Cellular's line-count data as iet forth abo\'e. These waivers \vi11 allo\+ RFB Cellular to hegirt receiving 
suppon as ot November 20. 1001, the date RFB Cellular received its ETC designation. 

rv. ORDERING CLAUSES 

I _ .  1 ,Accordjitgl). IT IS ORDERED. pursuant IO sections I. 4(i). j(c). 201. and 202 of the 
C'ommu~iicatiotis Act o f  1934. a i  amended. 47 I~ I .S.C.  h $  151. 154(i). 155(c). 701. and 202. and sections 
11.91. 0.291. and I .3 ol'tlie Cnmtnissiotl'a rules. 47 C . F . R .  $6 0.91. 0.791. and 1.3. that the petition for 
\\niver ot'secttoti j 4 . j  I-l(d)( I ,>f ~ l i c  Coiitnitst i i i i i 's rttks. tiled h!, RFB Ccllular. IIIC. on Jnnuar) IO. 
2007. IS GR.4hTED. as described Iicreiti. 
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13. IT IS FURTHER ORDERED, pursuant to sections I ,  4(i), 5(c), 201, and 202 of the 
Communications Act of 1934, as amended, 47 U.S.C. 5s I 5  1 ,  I54(i), 155(c), 201, and 202, and sections 
0.91, 0.291, and 1.3 ofthe Commission's rules, 47  C.F.R. $9 0.91, 0.291, and 1.3, that the petition for 
uaiver of section 54.307(c) of the Commission's rules, 47 C.F.R. 5 54.307(c) tiled by RFB Cellular. Inc. 
on January 28, 2001. IS GRANTED, as described herein. 

FEDERAL COMMUNICATIONS COMMISSION 

Carol E Matte! 
Deputy Chief. Wireline Competition Bureau 
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