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l. Bclore the Coiiiniissioii arc the motions of Consumer Federauon of America. er af.
("CFA™) and EarthLirk, Inc. (“EarthLink™) (cacli a “Motion-. and togcther the “Motions™), urging the

Coinmission to coiiipcl Coincast Corporation (‘Coincast’.) and AT&T Corp. (“AT&T") (collectively, llie
“Applicanls”) to file certain docuinents 1n this proceeding, and other relief. For the reasons set forth

below, we deny the Motions. To the extent that EarthLink’s Motion rcquests documents that have alrcady
been tiled by the Applicants. we dismiss its Motion as moot.

It. BACKGROUND

2. AT&T and Coincast liavc filed applications, pursuant to sections 214 and 310(d) ©f the
Communications Act. as anicnded (the “Act”). 47 U.S.C. §§ 214 and 310, asking the Federal
Communications Commission (“Commission”) 1o approve tlie transfer of control of licenses and
authorizations currently held or controllcd. dircctly or indirectly, by them i connection with the proposed
merger of AT&T and Conicast.

' On Februan 28. 2002, tlic Applicants filed o Public Tnlerest Statement and associated applications [or consent to
llic transfur ol contrel ol certean hicenses arid authorizations. On various subsequent dates. up to and including
March 26. 2002, the Applicants (iled additional. related transter of conlrol applications, re-filed certain applications,
and filed supplemental information or amendments Lo the applications to make them aceeplable for liling
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During tlic pendency of this proceeding. tlie Applicants proposcd a means of insulating
and ultimatcly divesting AT&T’s intercst m Time Warner Entertainment, L.P. (“"TWE™) ¢ Aflter filing (he
TWE Proposal. the Applicants rcaclicd an agrcecment with AOL Tinic Warner. Inc. ("AOLTW™). 10
restructurc TWE (the “"TWE Restructuning Agrecment”). Tn connection with the TWE Restructuring
Agrccnicnt. the Applicants and AOLTW reached a “three-vear non-cxclusive agrccnicnr” under which
AOL broadband Internet acccss scrvice would bc made available on AT&T Comcast cable systems (the
“AOL ISP Agrcement™).” Il the proposcd iiierger has not closed by March 1, 2003, and all other
conditions to closing the TWE restructuring have becii met or waived, AT&T and AOLTW have agrecd
to ciiter into an ISP agrcement. “substantially idciitical to tlic AOL ISP Agreement, that would govern llic
provision of AOLTW's high-speed Intcrnct scrvices on AT&T's cable systems" (tlie AOL-AT&T ISP
Agrcement™) ° A cop! of lhe TWE Restructuring Agreement was filed with the Commissioii on August
23,2002 Tlic cxhibits ard certain other documents refcrenced in the agreement (collectively. llic
“fExhibits™). including the AOL ISP Agrcecmenl. were iiot tiled with TWE Restructunng Agreement

4 Upon initial review ol a press release concerning llic TWE Restructuring Agreement.
Commission staff belicved that the TWE Restructuring Agrececment and some of the Exhibits might be
rclevant to our analysis of the Application. We requested that the Applicants file the decumenls selling
forth tlie TWE Restructuring Agrccment with the Commission  The Applicants filed thc TWE
Restructuring Agreement, but asked that the Commissien review the Exhibits at DOJ to determine their
rclcvance beforc requiring filing of the Exhibits at the Commission, because of the commercially
scnsitive nature Of the Exhibus, and because of tlic Applicants' vicw that the Exhibits were not rclcvant.
Bascd on a review of the Exhibits at DOJ. Ilic staff concludcd that only certain Exhibits were relevant to
our review. because they would allow the Commission to verify asscrtions made by the Applicants in
connectton with ilic TWE Proposal The Commission staff agreed that tlic remaming documents,
including the AOL TSP Agreciiienl." were iiot relevant to the Commission’s evaluation of tlic Application.

= See |etter from Betsy I Brady, AT&1T Corp. and James R Colthamp, Comeast Corporation o W. Kenneth Teree,
Chiel, Media Bureau (Aug. 8, 2002 (the “TWE Proposal™. Under the TWE Proposal, AT&17s interest in TWTE
will be placed m a lrust and ultimately divested  Unul divestture, the interest also will he subject to cerlain
safeguards modeled on (hose imposed by the Commnission in cormection with the merger of AT&T and MediaOne.
We sought comment on the TWE Proposal.  See Media Bureaun Secks Comment on Proposed Insilation and
Divestiture of AT&T s Imterest in Time Warner Intertaimment, L, ublic Notice, DA 02-1987 (rel. Aug 9, 2002).

*AT&T Corp. and Comeast Corporation. AQL Time Warner, AT&T and Comeast Agree to Restructure Time
Wamer Linfertaimment Partnership (press release), Aug. 21, 2002 (*I'WE Restructuring Press Release™); see also
Restructuring Agreement By and Among AOL Time Warner, Inc., AT&T Cerp. and Comeast Commation, daled as
of August 20, 2002 (“TWE Restructuring Agreement™. ‘The TWE Restructuring Agreement was [iled with the
Commussion on August 23, 2002,

"TWT Restrucluring Press 1Release. An officer of AT&T has certified that the AOL ISP Agreement “docs not pive
AOIL exclusive mights Lo provide lnternel service over any AT&1 Comcast cable system, nor does it constrain
AT&T Comcast’s ability to negotiate and reach agreements with other 18Ps in the {uture ” See Letter from Murk C
Rosenblum, Viee President — Taw, AT&T Corp., lo Marlene 1. Dorteh. FCC Secretary (Oct. 2, 2002).

* Applicants” Jomt Oppasition at 6-7. TWI Restructuring Agreement § 9. Hu)(ii)

" We imtially reviewed the AOT. ISP Agrecment only for the purpose of determining ifs complianice with the merger
conditions m oar AQL-Time Warner Qrder, which prohibit AOLT'W from entering into any agreement with AT&T
that gives AOIL exelusive carriage nghts on AT& T s cable syslems, or otherwise lunits A'T& T s ubility to enter into
agicements with I1SPs nol affihated with AQLTW. See Applications jor Consent to the Transfer of Control of
Licenses and Seetiaon 214 Autharizaiions by Time Warner Inc. and America Ontine, Inc., Transferors, o AOL Time
Warner fuc., Transferee, 16 'CC Red 6347, 6662 9§ 272 (2001) (“AOL-Time Warner Order”). As we explain

(continued.... )
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Tlic staff rcquested lliat the Applicaiils tile Llie relevant Exhibits with the Commission, which they did on
Septcrnber 13, 2002, Subscquently. and in response to arguments raised by movants. Commission staff
agam rcviewcd the AOL ISP Agreement, as well as the AOL-AT&T ISP Agreement, and concluded that
neither agreement was relevant to the proposed license transfer.

A, CFA and EarthLink I'led Motions urging thc Commission to: () compel the Applicants
1o lilc some or all of tlic Exhibits: (b) initiatc a pleading cyclc sceking comment on the Exhibits; and (¢)
stop llie informal 180-day review period for this procccdiiig pending receipt of the Exhibits and ilic close
of the proposed comment cycle.” In support of their Motions, EarthLink and CFA assert lliat the
Commission cannol complete the public interest analysis required by scctions 214 and 310 of tlic Act
wilhout reviewing. and considering public comment on. one or more of the Exhibits.” EarthLink contends
Exhibits could contain provisions that conlrndict or materially change the tcnns coiitaincd in the
agreement wself.” Moreover. EarthLink asserts that onc ol'the Exhibits - the AOL ISP Agreement — is
relevant to issucs that the Commissioii considered 1n a separatc license transfer proceeding mvyolving
AOL and Time Wanicr. and it asscris that similar issues arc raised in this case.”' CFA urges the
Commissioii to compel the Applicaiils to filc the AOL ISP Agreement, without refercnce lo the other
Exhibits In support of 1ts Motion. CFA, citing press reports, asseris that, the AOL ISP Agrccnicnt 18
"highly restrictive and exclusionary™ and may posc significant impediments to broadband deployment. !
CFA asserls tlial. lo sccurc access to AT&T Coincast's cablc modem platform, AOL agrced to “highly
unprofitable (erms.” providing proof ol the rnerged firm’s power b doininatc the broadband market.

0. For the rcasons set lortl below we deny the CFA and EarthLink Motions. To llie extent
that llic EarthLink Molion requests documents that have now beeii lilcd by Llie Applicants. we dismiss ils
Motion as moot.

(..continued lrom previeus page)

lurther below, we later reviewed the AOL ISP Agreement in order to conlirm that the agreement 15 wentical in all
malerial respects to the AOT-AT&T Agreement,

T See Motion of Consumer Tederation of America. of al., o Require AT&T and Comeast to Provide Intormation
Material wo Consideration of Application fo Transter Condrol of Tacenses (filed Sept. 5, 2002) ("CFA Motion™),
Motion of HarthLink, Inc., for Order Requring Submission of Additional Information, Providing for Supplemental
Comment, and Suspending the 180-Day Review Period (filed Sept. 5, 2002) (“EarthLink Motion™), see also
Supplemental Comments of FarthlLink, Inc. (filed Sept. 5, 2002) (“EarthLink Supplemental Comiments™).
Comments ol Petitioners Consumer Federation ol America, Consumers Union, Cenler for Digital Democracy, and
Media Access Project om Proposed 1ime Warner Enlerlainment, P Trust (filed Sept. 5. 2002) (“CT A Supplemental
Comments™). CFA urges the Commission (o require the Applicants Lo [ile the AOL 18P Agreement. FarthLink
requests thal the Commission requite the Applicants 1o Lile all of the Txhibits.

S tarthLink Maotion at 2, CFA Motion at 4-3.
"1tarthLink Supplemenlal Comments at 3
"4 ald,

YA Supplemental Comments at 1

"LCIFA Motwon at & see also Tetter from Harold J. I'eld, Assoctate Director, Media Aceess Project, to Marlene H.
Dorteh, FCC Seeretary (Oct. 30, 2002y
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111 DISCUSSION

_ 7. It is incumbent upon the Commission to include in lIlic public rccord documents or
cvidence ol decisional significance. ™ In most cases, this obligation requires that we make antccedent

determinations regarding which documents or othcr evidencc will be most probative and rclcvant to gur
decision-making. For example, in license transler cases such as this, the Department of Justice ("'DOJ"),
conducting 1its review pursuant lo tlic Antitrust Civil Process Act and Hart-Scott Rodino Antitrust
Improvements Act (*HSR™), may receive hundreds or thousands of boxes of documenis in responsc t0 ils
general discovery requests. To avoid having 1o tespond to similar broad discovery requests rom this
agency. applicants normally will sign a limited waiver of their confidentiality rights S0 that Commission
staff may review and determine the relevance of material Gled with DOJ.* We arc not, howcever. obliged
lo do so; nor do any substantive rights attach to any party as a rcsult of this review As we have said
previously, we have “discrction to review or not review HSR documents bascd on the requirements of a
particular case. [ the Commission chooses to review HSR documents, it is under 110 obligation to
disclosc such documents unless we rely on them in llie decision-making proccss."**

X. The Comniission's authority 1o usc its admmistrative discretion in determining which
documents and materials arc necessary lo. or otherwise most relevant and probative lo, its public increst
analysts 15 well-established. As llic D.C Circuit noted in SBC Communications fnc. v. FCC, “lhe
Commission is Fully capable of determining which documents are relevant lo its decision-making. for us
lo hold that Ilie Commission is bound to review cvery document deemed relevant by the parties would be
an unwarranted intrusion into tlic agency s ability to conduct its own business and would arm interested
partics with a potent instrument for delay.™'® Tlic D.C. Circuit also has obscrved that. “Somconc must
decide when enough data is enough. In llic first instance that decision must be made by the Commussion
not by the Department of Justice or the Fcdcral Trade Commission. nol by tlic partics lo the procccding.
and iiot by thc courts..™

9. n this case, Commission stall have reviewed certain HSR documents filed by the

applicants with DOJ, including the AOL ISP Agrcement. and have dctcrmined that llic AOL ISP
Agreement is not relevant lo our public interest analysis of this proposed license transfer. Based on this

revicw and dctermination. we agree that the AOL ISP Agreement is not relevant lo our public intcrest
analysis.

3 See, e.g.. Association of Daia Processing Service Organizations, Inc. v. 1'vmShare, Inc., 745 F.2d 677, 685 (12.C.
Cir. 1984 (VADAPSEF™Y, Air Transport dssoc. of America v. FAA, 169 F.3d 1, 7{D.C. Cir. 1999} (citing precedent).

" Nee Letier from lene Knable Gotts, Wachtell, lapton, Rosen & Kale, and Arthur Burke, [Davis, Polik. and
Wardwell (o Nancy M. Goodman, Chicl, ‘l'elecommunications lTask TForce, DOJ (March 7, 2002) (waiving
conlidentialily rights to permit Commission review of TISR materials filed with DOJI by AT&T and Comcast),
letler from A Richard Metzger, Lawler, Meteger & Milkman, LL.C, and David Lawsen, Sidley, Austin, Brown &
Waood, LLP to William I Caton, Acting Seerctary. FCC {Apr. 2. 2002) (notilying Commssion ol waiver)

' Applications for Consent to the Transfer of Control of Licenses and Section 214 Authorizations from Tele-
Compmications, Ine. to ATET Corp., 14 FCC Red 3160, 3234 1 153 (1999 (“AT&T-1CH Ovder™: see also
pplications of Craig O. McCaw, Transferor, and American Telephone and Telegraph Company, Transferee, )
FCC Red 3836 4 157 (1994) ¢|'1'Jhe Commission has broad discretion to determine the scope of nlormation
required to complete s public interest analysis and the manrer in which it will conduct its Fact inding inquiries in
license transler procecdings.™).

" SBC Contmurncations Inc. v. FCC, 36 [ 3d 1484 {12.C. Cir. 1995) (citation and quotation emitted)

" United States v. (400, 652 1.2d 72, 90-91 (D.C Cir. 1980).
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10 First. as the Applicants hnvc corrcclly stated. they me proposing to insulatc the TWE
Interest pursuant to the safeguards and trust instruments described in the TWE Proposal. not pursuant to
llic TWE Restructuring Agrccmenl.IS The terms of the TWE Restructuring Agreement are tliercfore
relevant lo tlic nicrger only to llie extent that they contradict the TWE Proposal; or otherwisc contain
terms thal liavc merger-related effccts The Commission has evaluated whether the TWE Restructuring
Agreement will have merger-related effects by reviewing thosc Exhibits tliat havc been filed by tlic
Applicants. and other statements in the record. A Comcast officer has represented that the AOL TSP
Agrcemcnt “in no way supercedes or contradicts tlic terms of the TWE Restructuring Agreement.”"”
Morcovcr. in revicwing the AOL ISP Agreement, Ilie stalf did not observe any clause that contradicicd or
amended the TWE Restructuring Agrccmenl.

. Sccond. our merger review 1s limited to consideration of incrgcr-specific effects.”” Tlic
AOL TSP Agreement is not contingent on the merger. In the event that thc merger with Conicast is not
approved or consummalted, an acccss agreement will be entered into between AOL and AT&T." Tlic
Applicants havc certified in the rccord that this agreement is identical in all material respects to tlic
agreement invalving AT&T Comcast systems. except with regard to the cities in which the agreement
will be implemented © Our own staff review of tlic Exhibits confirms that the only material difference
between the two agreenicnts is with regard to which systems will be subject to the agreeruent. Tlic only
link between tlic nicrger and the AOL ISP Agreement is that, if the merger closcs, AOL will have acccss
to some Conicast systems as well as some AT&T systems. Even this connection is altcnuated, however,
because there is nothing preventing AOL from citering mto an [SP agreement with Comcast il the merger
is not consummated. In shorl. because the AOL [SP Agrcement survives rcgardless of whether the
iiicrger 1s consummmarted, we do nol belicve 11 is sufficiently merger-specific to consider in our revicw

12 Third. as part of our public ntcrest analysis. wc analyze the effccts ofa proposcd merger
on all product markets within our jurisdiction, including broadband Internct access markets.™ Upon
consideration of the Motions, subscquent filings by Earthlink and CFA, and tlie responsive pleadings liled
by llie Applicanls, wc conclude that we can complete this analysis without the AOL ISP Agreement being

" Moreover, the TWE Restructuring Agreement may close absent the merger closing, See TWE Restrucluring
Agreement § | 1. 113 (providing that if' the AT&T-Comeast merger has not elosed by March 1, 2003, the parties will
be deemed lo have automatically waived a condition that the merger close prior o the closing ol the TWI
Restructuring Agreement).

1% See Leiter from Arthur 1. Rlock, Comeast Senior Viee President and General Counsel, 1o Marlene 1. Dortch,
FCC Secretary (Ocl. 24, 2002)  Morcaver, in the Application, cach Applicant certified thal “any contracts or other
imstruments submitted herewith are complete and constilute the full agreement.”  See TCC Form 312 (filed in
connection wilh applications for transter of control of satellite earth stations). Willful false statements provided in
an Application vielate 18 11.8.C. § 1001, as well as the Communications Act and our rules.

W See, ey, Applications of Chadmoore Wireless Group, Inc. and Various Subsidiaries of Nextel Commuinications,
Inc, 16 1FCCR. 211035, 21111 18 (2001), AOL-¥ime Warner Order, 16 I'C.C. Red. at 6550 9 6 (2001},
Applications for Consent to the Transfer of Control of Licenses and Section 214 Anthorizations from MediaOwe Group,
Inc., Transforor, to AT&T Corp., Tronsferee, 15 TCC Red at 9834 9135 (2000) (“AT&T-MedraOne Order™)

' Applicants™ Joint Opposition at 6-7; T'WE Restiucluring Agreement § 9.1¢a)Xit).

Z Letter trom Mark C. Rosenhlum, Viee President-Law, AT&T Corp. and Arthur R. Block, Sentor Vice President
and General Counsel, Comeast, o Marlene H Dorleh, 1FCC Seeretary (Oct. 28, 2002).

3 See Memorandum in Response ta Questions Propounded by Office of General Counsel Submitted on Behalf of
Ol et ol at 9-T4 (Nled Qel. 28, 2002) (expressing concerns about the cffects of the proposed merger on
Broadband Intemet access).
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placcd in tlic rccord

13. CFA and EarthLink urge us to require Applicanls to ciiter tlie AOL ISP Agrccment into
Ilic record so that we can determine (i) whether it will reduce unaffiliated ISP access to ATBT Coincast's
facilitics.™ (ii) whether the terms of Ilic agreement denionstrate that the cable industry plans to “trcat
broadband likc a 'premium movic channel® rather than an intcractivc communications medium,”* and
(i) diether the agreement demonstrates that AT&T Coincast will havc unfair bargaining power ovcr
[SPs ™ First. an ATBT officer has certified,”” and the stall’s review has confimmed. that the AOL 1SP
Agreemcnt is not cxclusive. Morcovecr. llic first two ofthese assertions assume a regulatory context that
docs not exist. Although we have pending proceedings that may affect the regulatory status of broadband
offerings. we have not yet established policies or rules governing whether, and on what terms, unaflihatcd
15Ps should havce access to cable systems. Tndced, the very question of whether government intervention
is necessary, or approprialc to cnsurc that unaffihated [SPs have access to cable systems is squarely at
issuc in an ongoing rulemaking proceeding ™ With one limited esception. we havc consistently refused
to inlcrvenc in marketplace decisions concecming ISP acccss to cable facilities or the terms and conditions
of such acccss, dcspitc rcquests for such intervention by other partics—inciuding the movants.”
Concerns regarding unaffiliatcd ISP acccss and llic offering of broadband scrvices will be addressed on a
market-widc basis when we have made policy determinations applicable to tlie relationship betwcen cable
operators and TSPs generally.  Movants' rchance on the AOL-Time Warner Order as authority Tor
compelling production ol'thc AOL ISP Agreement is misplaced. Tlic proposed merger of AOL and Time
Warner presented a combination ol tlic largest ISP, which itsell owned many leading Internct brands and
applications. with tlic sccond largest cablc operator in the U.S., winch already held an enormous library of
multimedia content.” Tlic AOL-Time Warner merger preserted a unique combination of services,
facilitics, and content that raised competitive concerns that are not presented by this merger or the AOL
ISP Agrcement  Although the AOL ISP Agrecement provides AOL access lo ATBT Comcast syslems,
such an agrcement is clearly distinguishable from AOL's acquisition of distribution systems that are
afTilialed with mulu-media content. To the extent that the movants are raising issues about whether the
Commission should compel ISP access to cable systems, or mtervene in the terms and conditions of such
access. thosc issucs will be addressed m our ongomg rulemaking proceeding.

14 With respec! lo the third clanm, CFA charges that the rcvicw of the AOL ISP Agrecment
will allow us to determine tlic extent of AT&T Coincast's power to dominate the broadband market. The

* JsarthLink Supplemental Comments at 4
** CFA Motion at 2.
“id ar8-9,

" An AT&T olficer certificd that ilic AOL ST Apreement “dues not give AOL. exelusive rights to provide Intemct
service over any AT&T Comeast cable system, nor does 1t constram AT& | Comeast’s ability (o nogotiate and reach
agreements with olher 18Ps i the (uture.” See Tetter from Mark C. Rosenblum, Viee President — Law, AT&T
Corp ,to Marlene [ Dortch, TCC Seeretary (Oct 2, 2002).

% See generally Inguiry Concerning High-Speed lcc sy o the Internel over Cable and Other Facilines, 17 FCC
Red 4798 (2002).

W Nee AT&T-TCT Ordder, 14 FCC Red at 3207 41 96 (1999): ATdT-MediaOne Order, 15 I'CC Red at 9870 Y 121
(2000) CATET-MediaOne Orvder”). But see A0L-Time Warner Order, 16 1FCC Red at 6600-03 949 126-127
(requiring that, o the extent AOT.TW provided access t0 1ts cable svslem 1o unafTiliated [SPs, all ISPs would rccive
such access on nondiseriminalory terms).

O OL-Time Warner Order, 16 1°0C Red al 6580 9 78

6
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(act that the TSP agreement between AOL and AT&T 1s identical in all material respects o that between
AOL and AT&T Conicast refutes llic claim that the AOL ISP Agreemenl cvidences the merged entity's
market power. Moreover. the AOL ISP Agreement was entered into as pan of a complex plan (o
restructure TW E that involves the cxchange of cable assets. programming assels, cash, stock, and limited
partnership interests among rhe parties to the agreement. Whatcver the terms of the AOL ISP Agrcement,
it is highly doubtful that we could conclude with certainty that AT&T Conicast's "market power” was the
only factor. or cven a primary factor. in AOL's decision to accept those terms.”'  Further. AOLTW not
only has interesls in the broadband market as an ISP. it also 1s onc of the nation’s largest cable multiple
syslem operators (“MSO™) Under tlic terms of a consent agreement with the Federal Trade Commission.
if AOL enters into an ISP agreccment with any of tlic five largest MSOs.* it must give unaffiliated 1SPs
access to its cable plaiform on (he same terms and conditions negotiated by AOLTW in its ISP
agrcements with those MSOs ™ Thus, 1o tlic extent that tlic terms of the AOL ISP Agrccinent are less
than favorable from the perspective of an ISP. that lact may be due to AOLTW’s Intcrest in protecting its
cable asscls. I short. tlic terms of the AOL ISP Agrcement may have been influenced by a range of
faclors and/or conflicting cconomuc iiicentives. [t is thercfore unlikely that review of the substantive
terms of the AOL ISP Agreement would bc conclusive or critical to the ultimate question o f whether the
merger is in the public interest

15. [in sum. Ilie 1ssucs that have beeii raised by CFA and Earthlink to which the terms of the
AOL [SP Aprcement may bc probalive are iiot merger-specific; they relate to business relationships
belween all unaffiliated 1SPs aiid all cable operators. not only the Applicants and AOL. Thosc issues arc.
therefore. beyond llic scope of this procccdiiig.

16. Tlic public and the partics to n license transfcr proceeding are well served by coordination
between thc Commission and thc DOJ. Part and pnrccl of this coordination is Commnrission access to. and
review of, conlidential HSR matcrials. This revicw not only helps to avoid unnecessary duplication of
clfort. it also allows the Commission to focus its inquiry on the public interest issucs that are truly
relcvant 1o n proposcd transaction  Partics would bc deterred from voluntarily waiving their
confidenuiality rights and allowing Commission stalT to review HSR documents if tliat review compelled
inclusion of thosc documents into tlie Commisston’s record. Separately, wc have an obligation not Lo
overreach in our discovery requests when conlidential third party agreements arc at issue. Consequently,
we limit our document requests to those docunicnts that, in our judgiment, are likely lo be necessary for
our public jnterest analysis.  In this case. we have delermined that the AOL ISP Agreement js nol
necessary for that public micrest analysis. nor is it proper to consider issues that do not fairly arisc form
tlic proposed combmation.

" We note that AOL has not complainad that the terms ol the agreement are “highly unprofilable.” Lo the contrary,
AOLTW CEO Richard Parsons vicws the AQL |SP Agreement as “a critical opportunity (o partner with a key
pluyer in the cable industry  See AOI, Time Wamer, AOL Time Warner Anmounces Restrueturing ol Tine Warner
Intertainment Company (press release), Aug. 21, 2002 AOLTW Chairman Steve Case said that the AOL ISP
Agreement "is an important step forward in achieving our company's siralegic goals” and ““gives AOL a new
opporfunily Lo market its High Speed Troadband service Lo o broader audience.™ Jd.

T he MSOs specilied by the Consent Agreement arc Adelphea, AT&T, Cablevision, Charter, Comecast, and Cox.
Inthe Matter of America Online, Ine. and Time Warner Inc., I'TC Docket No. C-3989, Agreement Conlaming
Consent Orders: Decisien and Order, 2000 W1, 1843019 (IF'TC) (proposed Dee 14, 2000) (“Consent Agreement™)

P fd. This requiremnent lasts for a period of five vears (rom the date of the Consent Agreement, or December 2005,
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v. ORDERING CLAUSES

|7 Accordingly. I'T IS ORDERED. pursuant to Scctions 4(i). 4(j), 214(a). 214(c). 309. and
310¢d) of the Communications Act of 1934, as amended. 47 U.S.C.§§ 154¢i), 134(j). 214(a), 214{c). 309,
310(d). that llic Motions arc DENIED.

1% IT IS FURTHER ORDERED that the EarthLink Motion, as it relates lo Exhtbits that
have now been filed with the Commission, is DISMISSED AS MOOT.

FEDERAL COMMUNICATIONS COMMISSION

Mo 30524

Marlcne H. Dortcli
Secretary
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DISSENTING STATEMENT

OF
COMMISSIONER MICHAEL J. COPPS

Order In the Maiter of Appheations for Consent to the Transfer of Control of Licenses from Comcast
Corporation and ATET Corp., Transferors, t0 AT&T Comcast Corporation, Transferree
MB Docket No 02-70

| respectfully dissent [rom the Commission’s decision to deny thc motions of the Consumer
Fcderation of America and Earthlink. Inc. (Petitioners) to compel AT&T Corp. and Comcast Corporation
(Applicanls) lo file certain exhibits into the record of this procceding. [ believe it would liave beeii betlcr
as a matlcr of procedurc Lo put tlic requested material into the rccord pursuant to a protcctive order aiid
allow Petitioncrs an opportunity to comment on it

Tlic docunicnts Petitioners sought to have cntered nto llic rccord are two Internet service
provider access agreements lliat Applicants have negotated with an anaffilialed provider. AOL  In tlic
course ol this proccediiig. Applicants have pointed lo the accclcrated deployment of facilities-bascd high-
speed inlernel service. digital video, aiid other broadband services. particularly to residential customers,
as onc of tlic major piiblic interest benelils of llic proposed mergcr. Applicants liavc also pointed lo their
cxisting agrecments with unaffiliated Internet service providers as evidence of their willingness to offer
consumers choices with respecet lo the Internet service they receive over Applicants' systems. Petittoners
thus contend tlial Applicaiils have placed iiiatters pertaining to Internct access into issuc it this

procccding.

Scction 309 of llic Act contcmiplates lliat interested members of the public will have a full
opporlunily to challenge license transler applications. In additioii. the Commuission has recogiiircd. in its
policy governing the treatment of confidential information. thal petitioners (o deny gencrally must be
afforded access to “all information submittcd by licensees that bear upon their apphications.” Under this
policy. cven conlidciitial information must bc produced, pursuant to a protective order. with an
opportunity for pelitioners to coninicnt.

My lodestar in all of our decisions is serving the public mterest. hi that vein. | believe the public
mterest is served when government actions and processes arc conducted, Lo the maximum exlent possible,
“in llic sunshine.” T feel se could have scrved that interest, and the goals of Section 309 — while still
prolecting Applicaiils' imterests in an expeditious process and preserving llie conlidentiality of their
business information — by allowing for limited rcvicw and conmument.

| rccognirc that Commisston stalT have reviewed llic documents at issuc aiid have concludced that
stalT"s abilitics. We arc quite lucky to have ilic quality of public servanis we have here working with vs al
ilic FCC In this situation, however. | belicve tlie Commission’s interest in the transparency and fairness

of its proccsscs would have been better served by allowing Petitioners lo review and conunettt on the
agreements at issuc. under tlic terms of a protective order. T further belicve that interest oultweighs the

concerns raised by llic Applicants that placing the requested agreemcnts inlo the record could briefly
delay our decision on the iiierger and might jeopardize the confidentiality Of sensitive busiiicss
informatron. | therefore respectfully dissent



