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This is a supplemental discussion of the burden imposed by cable modem service on the 
public rights of way (ROW). Contrary to the suggestions made by other submissions in 
this proceeding, the provision of cable modem service does require a far more elaborate 
cable system than does video.’ 

It is simply incorrect to contend, as do some filings, that adding cable modem service to a 
video-only cable system entails infrastructure and equipment changes only at the headend 
and subscriber premises (Matt-does this need cite?). On the contrary, significant, costly, 
and burdensome physical upgrades are necessary to transition a video-only system to 
advanced two-way services, as is discussed in detail in Columbia Telecommunications 
Corporation’s (CTC) filing of June 15,2002. 

For example, consider the burden imposed by the construction of conduit in the public 
ROW to house all the additional fiber necessary to offer advanced, two-way services. 
Most of this fiber, and the conduit, is not necessary in a system that provides only digital 
and analog video services. 

Fiber optic cable must be housed in conduit or must be armored. Unless armored, it 
cannot be direct-buried, which would be cheaper and less burdensome to the public 
ROW. The cable industry generally uses conduit to house underground fiber optic cable 
because conduit provides greater flexibility, - scalability, and ease of repair. 

The construction of conduit in the public ROW is usually accomplished by trenching 
(digging a trench down the ROW, laying the conduit in it, and then burying the conduit) 
or by boring (tunneling under the ROW approximately every 30 feet or more and then 
linking the tunnels). 

The burden on the public ROW is not limited to the actual construction and placement of 
conduit. Related burdens include locating pull-boxes, vaults, or manholes in the public 
ROW approximately every 500 feet and at every intersection for the following reasons: 

To provide for future access to the conduit; 

e To provide for future interconnection sites for the fiber; 

To store cable slack that will enable future repair or relocation; 

To protect cable splices, which have to be in sealed splice enclosures and cannot 
be direct-buried; and 

To place the conduit under the road. 

’ This Report refers frequently to “video-only” or “video” cable services. These terms are meant to refer to 
both analog and digital cable services, including traditional broadcast, pay-per-view, and multiple-channel 
programming (such as sports events with choice of camera angle or audio). 



Pull-boxes and vaults range in size from a small to a large refrigerator. They generally 
do not enable access other than by hand and allow for only limited storage of slack or 
splicing. 

Manholes tend to be far larger, sometimes as large as a room-size vault. They enable 
underground entry by cable company personnel in order to enable splicing, cable break- 
out, storage of slack, and other cable maintenance. Both pull-boxes and manholes are 
generally accessed through a hand-hole or manhole in the public ROW. 

Burying such boxes underground requires digging large holes in the public ROW, 
frequently in the road itself. Extensive repair is necessary to the public ROW, 
particularly the roadway, after the construction of conduit. Unfortunately, the repairs are 
frequently substandard and inadequate to retnrn the public ROW to its pre-construction 
condition. As a result, the long-term burden of repair and reconstruction falls on the local 
government and on taxpayers. 
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SUMMARY OF ED WHITELAW ECONOMIC REPORT 
Attached as Exhibit C to ALOAP Reply Comments, CS Docket No. 02-52 

Attached as Exhibit C to the ALOAP Reply Comments is the Declaration and Curriculum 

Vitae of Ed Whitelaw (the “Whitelaw Report”). Dr. Whitelaw holds a Ph.D. in Economics from 

MIT and is President of ECONorthwest, an economics consulting firm. 

The Whitelaw Report explains that even if a cable modem service provider is already 

paying a fee based on its revenues from providing cable service, economic principles require that 

the provider pay an additional amount, to reflect the additional value to the provider of the 

additional use i t  is making of the rights-of-way. Not charging a fee would distort economic 

incentives and, from the point of view of society, lead to overconsumption or other wasteful and 

inefficient uses of the right-of-way. 

Sound economics concludes the societal point of view should control. A cable operator 

may be using the right-of-way very efficiently from its own perspective - i.e., at low direct cost 

to the cable operator - but that use may at the same time be wasteful from the point of view of 

other potential users, or the sum total of all users. 

Any use by a service provider imposes costs on others, including not only the costs of 

repairing the roadbed, but less tangible costs such as traffic delays. Inefficient use by one 

provider may also impose additional costs on other right-of-way users, through unnecessary 

make-ready, design, modification, and repair costs. The cable operator may be providing many 

services and using the right-of-way very profitably - but if it is not paying fair market value for 

that use, society as a whole may be worse off. 
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DECLARATION OF ED WHITELAW, Ph.D. 
IN SUPPORT OF 

REPLY COMMENTS OF ALLIANCE OF LOCAL ORGANIZATIONS 
AGAINST PREEMPTION (“ALOAP”) 

1 ,  I am president of ECONorthwest (“ECO”). ECO provides economic and 

financial analysis and expert testimony for businesses and government. I am also 

a professor of economics at the University of Oregon. I received a Ph.D. in 

economics from the Massachusetts Institute of Technology in 1968. I have 

testified in administrative, legislative and Congressional hearings, and in courts in 

the Pacific Northwest and elsewhere in the country on economic matters. A copy 

of my curriculum vita is attached hereto as Exhibit 1 .  
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2. The Alliance of Local Organizations Against Preemption (“ALOAP) has 

retained ECO to evaluate and express an opinion on the pricing structure that 

many local governments have used to charge providers of cable-modem service 

for using the local right-of-way (“ROW). As I understand it, many municipalities 

have charged cable opcrators a fee equal to 5% of the revenues derived from the 

provision of cable-modem service within their respective communities. As I also 

understand it, many cable operators have agreed to pay this fee in their respective 

franchise agreements with municipalities in return for franchises that grant the 

right to provide both cable services and non-cable services. I understand the FCC 

has issued a declaratory ruling that cable-modem service is not a cable service. 

3 .  As I understand it, some cable operators contend that requiring fees to be paid on 

revenues derived from the sale of cable-modem service would deter roll-out of the 

service. I also understand that some operators question why localities should be 

allowed to recover rents based on cable-modem revenues, as opposed to 

recovering rents based on revenues from what the FCC has classified as cable 

services. Opcrators have argued that the same facilities are used to provide the 

cable-modem service as the cable service, and argue that as there is no additional 

burden on the right of way, there should be no fees on services such as cable- 

modem service. The engineering assumptions implied by this argument do not 

affect the economic principles I address in this declaration. 

4. Charging a fee to use a city’s ROW makes good economic sense because it forces 

ROW users to take into account the ROW’S value. The occupation of a finite 

amount of physical space by cable facilities within the ROW displaces use of that 
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same space by other facilities. Charging a fee helps ensure that the ROW will be 

used efficiently, that is, that the ROW won't be misused or wasted. Furthermore, 

the closer the fee approximates the relevant market price, the more likely the 

ROW will be used in an economically efficient manner, a fundamental criterion 

by which economists evaluate the performance of a market and overall social 

welfare. 

5. Not charging a fee, or pricing a t  a n  artificially and therefore inefficiently low 

level, would t rea t  the ROW a s  if it were a free good. To paraphrase Nobel 

laureate economist Milton Friedman, there's no such thing a s  a free ROW. 

This is particularly obvious given the external costs imposed on third parties 

by ROW use (traffic delays from repair or installation of ROW facilities, 

degradation of the roadbed, and so on). More important, free or underpriced 

access to  a city's ROW would fail to impose any market discipline on potential 

users. Free access or underpriced access would fail to allocate the ROW to its 

highest and best use, an important social and economic goal. 

6. This is easily prevented by charging a rental fee tha t  reflects the ROW as a 

valuable asset or  resource for which there are important and competing uses. 

Free or underpriced access to a city's ROW would increase the demands on 

the ROW and place substantial economic burdens on the city through 

additional inspection, maintenance and construction costs. Free or 

underpriced access would also increase the costs to other ROW users through 

unnecessary make-ready expenses, unnecessary design and modification 

expenses, and  unnecessary repairs and disruptions caused by overuse or 

unnecessary use of the resource. 

3 



7. The concept that consumption of public lands should be priced based on the value 

conveyed is written into Oregon and Federal rebwlations and guidelines. The 

Oregon Division of State Lands (“DSL”), the agency responsible for managing 

state lands including rivers and forests, requires that interested parties pay fair 

market value for using state property. For example, the rules for granting 

easements and temporary use permits on trust and non-trust land includes the 

following language: 

[Tlhe State Land Board, through the Division [of State Lands], has 
the constitutional responsibility to manage all land _ _ _  under its 
jurisdiction with the object of obtaining the geatest benefit for the 
people of this state, consistent with the conservation of this 
resource under sound techniques of land management. 

[Tlhe Division is required to manage its Trust Land to ensure that 
full market value is obtained from any use of this asset. 

The Division shall, prior to granting an easement, require an 
applicant __. to submit to the Division a compensatory payment for 
each individual crossing of state-owned land in the greater of: 

(a) One-hundred percent (100%) of the fair market value of the 
area requested for the easement; 

(b) Two-hundred and fiAy dollars ($250); or 

(c) The highest comparative compensatory payment. 

The DSL defines “fair market value” and “comparative compensatory payment” 

as: 

‘Fair Market Value’ is the amount at which property would change 
hands between a willing buyer and a willing seller, neither being 
under any compulsion to buy or sell, and both having reasonable 

State of Oregon, Division of State Lands. “OAR 141-083-0800 through 141-083-0860 
provide guidance for the issuing of easements for fiber optic and other cables on state- 
owned submerged and submersible land within the Territorial Sea. OAR 141-122-0010 
through 141-122-01 I O  are the rules for granting easements and temporary use permits on 
Trust and Non-Trust Land.” <httu:Nstatelands.dsl.state.or.us/easements.btm> 

I 
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knowledge of the relevant facts concerning the property. 

‘Comparative Compensatory Payment’ is the amount of‘ money 
paid for an easement to the owners of similar land adjacent to, or in 
the vicinity of Division-managed parccls. 

A report by Springsted Incorporated’ addresses the concept of the value of a 

municipality’s ROW: 

In some cases, the demand [for ROW access] threatens to exceed 
the limited available space in the public right-of-way. 
Uncontrolled use of the public right-of-way for utility placement 
increases construction and installation costs of future users and 
reduces availability of limited space. The space above and beneath 
the surface of the public right-of-way is a limited resource which 
has value to public investor-owned utilities, as well as to other for- 
profit service providers. 

On this topic, the Public Utility Commission of Oregon notes:’ 

The streets, alleys and highways of Oregon’s municipalities, over 
and through which the access lines of the telecommunications 
utilities run, are real property with economic values. Private 
owners normally charge for the use of their property, and 
municipalities are either owners of municipal streets, alleys and 
highways or they hold them in trust for their citizens. 
Telecommunications utilities make exclusive use of these streets, 
alleys and highways, and there does not seem to be any reason why 
municipalities should not charge, and utilities pay, for that use. 

8. The federal government has also traditionally recognized that the ROW has 

economic value and users of the ROW should pay for access. A report by the 

National Ocean Service on the fair market value for a permit to allow a fiber-optic 

cable to pass through national marine sanctuaries states: 

Springsted Incorporated. Public Right-of Way Cost Recoveiy Plan Mid-America 2 

Regional Council. May 1998. Page 111-2. 

Public Utility Commission of Oregon AR 218. Order No. 90-1031. lune 29, 1990, Page 
5 .  

National Ocean Service. Final Report Fair Market Value Anulysis For A Fiber Optic 4 

Cable Permit In National Marine Sanctuaries. National Marine Sanctuaries Program. 
December 2000. Page 6 .  
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According to the NMSA [National Marine Sanctuaries 
Act], the Secretary [of Commerce] may assess and collect a 
fee that includes the cost of issuing the permit, as well as 
monitoring and other costs incurred as a result of the 
permitted activity. In addition, the fee must include ‘an 
amount which represents the fair market value of the use of 
the sanctuary resource.’ 

The appraisal literature’ describes a number of methods of calculating the market 

value of the ROW. I describe four methods: 

A. Land-based appraisals calculate the value of a ROW based on the 

value of land adjacent to the ROW. This is sometimes referred to as the across- 

the-fence (“ATP) method. A variation on the ATF method acknowledges, that 

because the ROW provides a continuous corridor, ROW has a higher value than 

the disparate, unassembled adjacent parcels. This corridor value “typically 

cxceeds ATF appraisals by a factor of two to six. In more recent transactions 

involving fiber optic corridors, the prices paid exceed the ATF land values by 

much higher multiples.”6 

B. The willing-buyer-and-willing-seller method attempts to replicate 

free-market negotiations over the value of the ROW. The seller considers his or 

her opportunity costs, or the value he or she could eam from other uses of the 

land. The buyer considers the income-generating potential of the ROW and the 

costs of alternative routes. As the potential revenue from using the ROW 

increases, such as the addition of cable-modem services, a willing buyer would 

naturally pay more to use the ROW. 

C. Income-based methods of valuation start with the fact that a variety 

< httu://www.apwa.net/documents~esourceCenter~air Market Value Analysis.pdf > 

’Ibid. Pages 7-13, 

Ibid. Page 9- 1 0. 
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of assets contribute to a firm’s income or value. A ROW may be one of many 

income-generating assets from which a firm would expect to earn a reasonable 

return. The market value of the ROW is based on the return the asset generates 

for the firm. 7 

D. The comparable-transactions method estimates market value based 

on sales of similar ROW. While it’s difficult finding comparable properties, past 

transactions can provide a general guide to values 

9. The US Bureau of Reclamation (“BOR) conducted a study of market values of 

ROW for fiber-optic lines. The report found that valuations conducted by 

government agencies typically underestimated the true market value of the ROW. 

A report that summarized the results of the BOR analysis states: ’ 

The BOR report noted that government valuation of fiber 
optic easements ... had not responded to the changing 
market conditions. Traditional across-the-fence or ‘fee 
simple’ values were the most common approach. In the 
private sector, however, prices were being negotiated based 
on market factors such as the convenience of a particular 
geographic route, the income stream generated, and 
proximity to a metropolitan area. The report concluded that 
‘supply and demand influences have driven the value of 
this type of easement to levels way beyond the fee-simple 
value.’ 

Examples of actual market values of municipally owned ROW include: 

A. Denver’s ROW has an acquisition value of $5.5 billion and a rental 

9 value of $483 million. 

’ Nunn, Samuel and Rubleske, Joseph. Pricing the Use of Public Rights-of-way. Public 
Works Management & Policy. 3:4, April 1999. Pages 304-316. 

National Ocean Service, supra, Page 26. 

City of Dayton, Ohio. Telecommunications Report and P Ian (no date) Page 17 

8 
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B. The Massachusetts Turnpike Authority sold a 135-mile ROW 

along Interstate 90, which it built and maintains, to a fiber-optic company for $50 

million. 10 

C. According to information from the City of Portland, the 

approximately 2,000 miles of ROW that makes up the City’s transportation 

system has a replacement value of $2.63 billion, measured in year 2000 dollars. I I  

IO.  Imposing a fee that is a percent of gross revenues is a reasonable way to price the 

ROW. Calculating the market value of ROW access using gross revenues has 

advantages over alternative methods. It is straightforward and has low transaction 

costs. 

owed with minimal accounting and auditing. And the price paid relates directly to 

the value conveyed to the service provider. 

12 Both the municipality and the service provider can resolve the amount 

I 1. Moreover, as I stated previously, calculating the market value of ROW as a 

percentage of gross-revenue is an accepted appraisal technique. Furthermore, it 

meets the generally accepted standard in economies for efficient compensation in 

exchange for goods or services, namely, a price that reflects the value of the good 

or service to the buyers and sellers. ROW, like other real estate assets, conveys 

value to occupants and other users. A service provider’s use of a city’s ROW 

conveys or adds value to that provider. 

lo  National Ocean Service, supra. Page 26. 

City of Portland, Oregon. Portland Transportation System Status, Condition & Value. I I  

July 2000. 

Nun and Rubleske., supra 
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12. It is my understanding that cable-modem services require more elaborate cable 

systems than does video-only cable service, increasing the so-called~“footprint” 

on any ROW.’? Even if that were not the case, the increased revenue generated 

from the addition of  cable-modem services passing through the public ROW 

would justify higher fees based on the economic analysis summarized in this 

declaration. Also, since the percent underlying the fee remains constant across 

different levels of revenue, the fee doesn’t place new firms, whether potential or 

actual entrants to the industry, at a cost disadvantage relative to established firms, 

and therefore doesn’t qualify as a barrier to entry that would delay or prevent the 

development of additional broadband services. 

Verification 

I declare under penalty o f  perjury that the foregoing is true and correct to the best 

of my knowledge and belief, and that this declaration was executed on August 1,2002, in 

Eugene, Oregon. 

Ed Whitelaw 

Columbia Telecommunications Corporation. The Impact of Cable Modern Service on 13 

the Public Right of Way. June 2002. Page 1. 
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--“AT&T - Broadband - 
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IMPORTANT LEGAL NOTICE 

INCLUDED IN THIS MONTH’S BILLING 

STATEMENT I5 A REVISED VERSION OF 

AT&T BROADBAND’S NOTICE TO 

CONSUMERS REGARDING POLICIES, 
COMPLAINT PROCEDURES AND DISPUTE 

RESOLUTION (THE “NOTICE”). 

THE NOTICE CONTAINS IMPORTANT 

INFORMATION CONCERNING YOUR USE 

OF AT&T BROADBAND’S SERVICES. 

AMONG OTHER CHANGES, WE HAVE 

IMPLEMENTED A N E W  C O M P L A I N T  

RESOLUTION PROCEDURE INCLUDING 

PROVISIONS FOR FINAL A N D  BINDING 

ARBITRATION O F  DISPUTES. THE 

REVISED DISPUTE RESOLUTION IS 

FOUND IN S E C T I O N  10 OF T H E  

NOTICE. THESE PROVISIONS AFFECT 

LEGAL RIGHTS THAT YOU MAY HAVE HAD 

PREVIOUSLY. IT IS IMPORTANT THAT YOU 

READ THE NOTICE CAREFULLY. 

X76006 0777-1000 
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NOTICE To CUSTOMERS: 

i THIS DOCUMENT CONTAINS IMPORTANT 
INFORMATION REGARDING OUR 

i POLICIES AND PRACTICES, INCLUDING 
! COMPLAINT PROCEDURES, ARBITFIATION 

AND DISPUTE RESOLUTION 
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This nodce ir being p d e d  w pw a a new or exinjng m-er d 
ATBT Broadband. LLC. w inform you of the lemr and condidons 
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of che f e d 4  Commwie&nr Canmission (KCJ which "quire UI 
co i nbm our -men II rhe time d inmlhdon m d  at  I- m a l t y  
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including with rtxperr ro the Company'% billing and complaint 
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1. DEFINITIONS 
As ured in t b c  Pokier m d  Pracdcer 

'We".''Company",""."u.'.or"our' meunAT8T 0rardbondU.C m d  J1 
dWmed entities using rht bnnd name "ATBT Broadband-, imluding 
p u r  local rable compav, its employees. aurhorized agenrr, and iu 
parenrsiubsidbs and companies 

Tou'. "pur' or "Custornd m- rhe -mer i d d e d  a rhe 
work order h x  x a ~  rimed w begin your d l e N  s-ce and 2~ orher 
person using the sen ice^ pmvided IO you or amhoked by p u  w 

' . 
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"Home' means the place p u  live. including 3 single-hmily home. 
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p u r  SeMre is inrraOed 

'Serricc(s). mans che obleTV prognmming and ani ocher a b l e  
senice we provide co p u .  and cable I-- ~ C C P J I  

'"Hourly service charge' m ~ a ~  chht hourty charge you p q u s  for 
ce- nnirm The ho+ d c r  drqe h akulated wing dm lula 
and regukbnr dthe Federd Ckmmma . tiom Commiuion ("KC"). k 
b d+pd w m- rhe FON of senicing. i d t h g  and lrainraining 
-mer aplipmenr 

' I n d l e b  m- eirher i d e d  or aminred 

'"Inside Wh' OT *Inside Wtrinp" means the cable that runs inside 
ywr home to P poinr I 2  inches ourride of ywr home.md indvda y 
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Senicc 

&emire atreed. Charges lor Service s o r t  within 14 hours after 
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(errept for pxp~er-vien movie u wen=. which apc rornecimer billed 

S p n c e  k h s n u E d  The ch..p.r for one monss Surice, q 
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reparare and addtriorpl c h q e s  

Charger for pur Service may be billed m you togecher with other 
Services Ihu receiw from UI u our IRlnted corn- hym- 
of any rvrh bill for multiple Services is due in full on the lndinred 
p ~ ~ w r  &e &re +by Mure m pal such bin h io end- afther rhe dur 
date may reruk in adminlmtive or bre fees d o r  dirronnedan of 
Service with reipem fo any or AI drhe Senices billed. Any parch1 
pqmenr of a bill will be~.llocared by us amonx and bemeen such 
Services and imouns charged our discretion. subject only to 

applicable bvr. 

5. EQUIPMENT 
Excem for rhe Inride Wiring which we consider your 
regudevdwhoimnlkdhtheEquipmmi~edbur1  
to you by us belongs to us cf other third p a n k u n l u  
purchased it W e  ma): I I  our option. supply new or rcc 
Equipment m you. 

You mun h n e  our prior wriuen consent to sell or @ 
Equipmenrand ow Equipment req onty be used in p ~ r  ho 

l you case w be o w  maner .pu ue -bk fa 
Equipment 10 us or our designee. Ifyou move. do no 
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xmoum haJ been specified for rhe pamiollar model of Equipment 
imolved ow repbran- c- for ru& unreanned Equipment 

You are responsible for preventing the 101s of or damage to our 
Equipcnt within yax  h o r n  We suggen b OUT Equipment in pu 
possession be rovered by your homeomen.  renterr. or other 
insurance You wdl be dimcdy rerpomble for re@, rephcemenr and 
other LOSCI. dwnager.feer and charger if you do noc return our 
Equipmm to w in M undurrtged con&ion 

If you us repair or mairmk the Imide Wlrin~ we will c h q e  you 
addhh-9, ei ther by the hour or fbr fee. h chat rerrice. We M rn 
responsible for pmblrmr with the operation of your television or 
tel&ion-rdared equlpmem We do nor r-ce telm%on receiven or 
y arher relevbiwrehred q i p m e m  (such asVCR's home antennas 
or orher rblecompabblt equipment) not owned by UJ. wen if k is 
d e d  to dR cable or Equiimenr 

None of the Equipment supplied by us nor any of our cable placed 
outdde p u r  home or p m p q  in mnnecdon with the i d a v d o n  of the 
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your real pmperry. unless you purchlre our cable to the extent 
p e r m a  by apphoMe )av when Senice en& The Equipmem supplied 
by m m q  be remorad by ui . i t  our option. zr a y  Orne during or 
following the remimadon d your Serrlce.and p u  agree m allow us 
acccrr w px heme for such pupma. 

W e  conrider h i d e  Wrbg w be p w  pm-, rpgardtea of who may 
haw ihsralled i~ Udea Omerrisc a& u p n  by Comp;ur)r m d  p u  in 
wriring.you will coniinue to  be reiponrible for rhe repair and 
m b t m m c e  of the Imide W i n  You m q  k l l  Inside Wring. such as 
additional cabk wiring and oudea R ~ r d l c l r  of who d w r  the work. 

o-om of p w  loat &le T- Inside W K ~  d m - c e  may nm 
be yo" rerponribiliry I p u  mm your home Conen p u r  landlord or 
building manager to derermioe mp&<v. 

.he imemalwi'ringwnhin your homc mnorintnerf-vkh rhe ncmnal 

~' NOTICE OFAVAILABIUTY OF CONVERTERS FOR 
ADDITIONAL OUTLETS. 
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INSlAUAllON OR REPAIRATYOUR HOME THAr OUR SERVICE 
AND WE CQUIPMWT W€ HAVE INSrAlLED OR PLPAJRED WILL 
MFETACCWTED INDUSTRY STANDARDSAND RE FREE FROM 
DCiECfS IN MATERIALS OR WORKMANSHIP IF YOU REPORT 
ANT fAlLURC TO CONIORM IUltIISWARR/\Ecr(TO USWfTHIN 
THAr IO-DAYPERIOD. WE WILL REPERFORM THE 
NONCONFORMING SERVICESAND REPAIR OR REPIACE THE 
NONCONFORMING IQUIPMENT SUCH R E P F R F O R W C E  OF 
WORK OR RtPAlR OR REPLACEMENT OF NONCONFORMING 

p ~ e m  will not be v i 4  h EQUIPMENT SHALL CON5TITUE OUR ENTIRE UABlllTy AND 
maynot be rebmadcm.mmnrpd wpe.famednormay dmi.*on YOUR SOLE REMEDY UN0ERTHlSWARRANTY.WHETHER 
6e h r g e d  for im viewing wkhout Sm obtaining h e n  COnrenS in ' CLAIMS OR REMEDIES A M  SOUGHT 1N CONTRACT OR TORT 
adnna.from UI and OVT p r o p n m i n ~  suppli+).Th& c m e m  may be (1NCLUDING.WITHOUT LIMITATION. NEGLIGENCE, STRICT 
witMeld at the d e  bxrPdon of eiJlcr ofla. ~lLTXORUlHERWISE). 

open 10 dw pblicllw 



THE FOREGOING w m m  ARE EXCLUSVEAND IN UN OF 
~ ! A L L O M E R W a 9 R A N X S . W H E T H U ( ~ O R V I F U ~ l N  :,./FACT OR IN LAW. WL TO THE EXTENT PERMITTED BY 

APPLICABLE L4W.DISCLAIM ANY AND ALLWARRAMES OF 
i 
.MERCHJhkABIUTY OR FORA PARTICUAR FWRPOSL 
I 

.NOT BE LIABLE FORANY DELAY OR FNLUFETO PERFORM OUR 

.SUCH DaAY OR NONPEWORMANCEARJSES IN C W N E C n O N  
!WITH ANY ACTS OF GOD, FIRES. EARTHQUAKES, FLOODS. 
'STRIKES O R  OTHER LABOR DISPUTES, UNUSUALLY S M R E  

;OTHER CAUSE BEYOND OUR REASONABLE CONTROL 
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H 

V. 

Cable television operator and proposed acquirer 
brought action for declaratory judgment against local 
franchise authority (LFA), challenging denial of 
consent to change of ownership. The United States 
District Court for the Northern District of California, 
William H. Alsup, I., 133 F.Supp.2d 1184. held that 
denial of consent was unreasonable, and LFA 
appealed. The Court of Appeals, Michael Daly 
Jlawkins, Circuit Judge, held that: (1) LFA's decision 
was a legislative action, subject to a deferential 
standard of review; (2) the decision was reasonable, 
based on failure of operator and proposed acquirer to 
affrmatively demonstrate financial qualifications to 
operate a cable system, and based on LFA's 
articulated concern for keeping stable the subscriber 
rates in the future, in light of fact that acquisition 
offer was substantially higher than the market price; 
and (3) operator had waived its right to claim that a 
denial of a transfer violated its First Amendment 
rights. 

Reversed 

West Headnotes 

Telecommunications -458(1) 
372k458( I )  Most Cited Cases 

(Formerly 372k449.10(1)) 

Because the ultimate question in challenge to denial 
by local franchse authority (LFA) of consent to 
change of ownership of cable television franchise 
was whether the LFA could reasonably have denied 
its consent under the circumstances, a mixed question 
arose, but this question was not an essentially factual 
inquiry, so that Court of Appeals assessed the district 
couri's conclusions under the de novo standard. 

121 Telecommunications -4SX(1) 
372k458(11 Most Cited Cases 

(Formerly 372k449. I 0( 1)) 

Decision of local franchise authority (LFA) on 
whether to consent lo change of ownership of cable 
television franchise was a legislative action, subject 
to a deferential standard of review, to determine 
whether the decision was reasonable, even if First 
Amendment rights were implicated through 
secondary effects, and under this deferential standard, 
the LFA's denial of consent should be upheld as long 
as  there was substantial evidence for any one 
sufficient reason for denial. UJ&C.A. ConstAmend. 
- I .  

131 Licenses -22 
238k22 Most Cited Cases 

A governmental entity has broad discretion to request 
information in order to evaluate an application for 
government privileges, and a denial of that privilege 
not arbitrary when a government's information 
request is refused. 

Telecommunications -458(1) 
372k458(11 Most Cited Cases 

(Formerly 372k449.10(1)) 

Even if local franchise authority's (LFA's) denial of 
consent to change ownership of cable television 
franchise was an administrative maner, rather than a 
legislative one, deference was owed under traditional 
administrative law principles, and whether the LFA 
denied consent reasonably was a question governed 
not by a preponderance of evidence standard, but by 
a substantial evidence test. 

Telecommunications -455(1) 

(Formerly 372k449(6. I))  
372k455(11 Most Cited Cases 

Decision of local franchise authority (LFA) lo deny 
without prejudice consent to change of ownership of 
cable television franchm was reasonable, based on 
failure of cable company and proposed acquirer to 
affirmatively demonstrate financial qualifications to 
operate a cable system, despite proffer of acqoirer's 
personal "balance sheet" as evidence for his fmancial 
qualifications, where at no time were acquirer's 
personal assets contractually pledged in support of 
performance of the franchise obligations. 

Telecommunications -455(1) 
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~__  372k45511) Most Cited Cases 
(Formerly 372k449( 6.1 )) 

Decision of local franchise authority (LFA) to deny 
without prejudice consent to change of ownership of 
cable television franchise was reasonable, based on 
LFA's articulated concern for keeping stable the 
subscriber rates in the future, in light of fact that 
acquisition offer, based on a per subscriber basis, was 
incontrovertibly and substantially higher than the 
market price, though there would be no debt to 
service. 

Telecommunications -455(2) 

(Formerly 372k449(7)) 
372k455(21 Most Cited Cases 

A local franchise authority (LFA), serving as steward 
of the public good, was entitled to be properly 
concerned about the long term consequences of a 
significantly above market-value purchase of a cable 
provider, in deciding whether to consent to transfer, 
even though, under the then-current rules, provider 
would not have been able to raise rates on this basis. 

Telecommunications -455(2) 

(Formerly 372k449(7)) 
- 372- Most Cited Cases 

Merely because the request by local franchise 
authority (LFA) that cable television franchisee fund 
and have prepared a due diligence study, in 
connection with request for approval of change of 
ownership, was inconsistent with custom did not 
mean that it was unreasonable. 

Telecommunications -455(1) 

(Formerly 372k449(6.1)) 
372k455(11 Most Cited Cases 

Since the judgment of local franchise authority (LFA) 
in denying consent to change of ownership of 
cabletelevision franchise was reasonable, it 
necessarilv followed that its decision to denv the 

claim that a denial of a transfer violated its First 
Amendment rights, and LFA's interest in enforcement 
of the agreement was not outweighed in the 
circumstances by a public policy harmed by 
enforcement, as public policy favored the LFA's 
decision to be careful in its role as steward, and 
provider was a sophisticated party represented by 
coumel. U~S.C.A. Const.Amend. I 

Constitutional Law -43(1) 
Y2k43(1) Most Cited Cases 

First Amendment rights may be waived upon clear 
and convincing evidence that the waiver is knowing, 
voluntary and intelligent, hut court will not enforce a 
waiver if the interest in its enforcement is outweighed 
in the circumstances by a public policy harmed by 
enforcement of the agreement. U.S.C.A. 
Const.Amend. 1. 
*929 Robert S. Bower (argued) and Todd 0. Litfin, 

Rutan & Tucker, Costa Mesa. California. for the 
defendant-appellant 

Julia M.C. Friedlander (argued) arid Lisa S. Gelb, 
City of San Francisco, San Francisco, California, for 
amici curiae City and County of San Francisco, on 
behalf of the defendant-appellant. 

Richard R. Patch (argued) and A. Marisa Chun, 
Coblentz, Patch, Duffy & Bass, San . Francisco, 
California, for the plaintiffs-appellees. 

Jeffrey Sinsheimer, California Cable Television 
Association, Oakland, California; National Cable & 
Telecommunications Association, Washington, D.C.; 
and American Cable Association, Pittsburgh, 
Pennsylvania, amici curiae, on behalf of the 
plaintiffs-appellees. 

Appeal from the United States District Court for the 
Northern District of California; William H. Alsup, 
District Judge, Presiding. D.C. No. CV-99- 01874- 
WHA(B2). 

transfer on the basis of that judgment was supported 
by a legitimate governmental interest. Before HAWKINS and SILVERMAN, Circuit 

Judges, and R E S T A N 1 . D  Judge. 

Constitutional Law -43(1) 

FN* The Honorable Jane A. Restani, United 
States Court of International Trade, sitting 
by designation. 

Most Cited Cases 

Since cable television provider voluntarily entered 
into a franchise agreement under which the local 
franchise authority (LFA) had to approve any transfer 
of the franchse, to that extent it waived its right to 
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HAWKINS, Circuit Judge. 

These cases surround one central issue: did Santa 
Crnz County reasonably withhold consent to a 
change in ownershp of a cable franchise? Because 
we determine the County's denial of consent was 
reasonable and lawful, we reverse the district court's 
decision on the merits, mooting the issue of attorney's 
fees in the companion case. 

*930 I. FACTUAL BACKGROUND 

The core dispute here involves a lengthy set of 
negotiations between the Coiinty and Charter. While 
time-consuming and intensive, these negotiations boil 
d o m  to whether the County's requests for financial 
and other information from Charter were reasonably 
related to the exercise of the County's approval 
authority. A full version of the negotiations can be 
found in the district court opinion, C'harter Comms. 
Inc. 1,. Counts of Santa Ciur, 133 F.Supp.2d 1 184, 
. ~ .  11x7-I200 (N.D.Ca1.2001). 

In brief. in 1998, Microsoft co-founder Paul Allen 
sought acquisition of Charter Communications, Inc. 
("CCI"), w h c h  owned a subsidiary, Charter 
Communications LLC ( " C h a r t e r " ) . m  Charter 
had a cable television franchise with the County of 
Santa Cruz ("the County"); the franchise was 
administered by the County Board of Supervisors. 
The County's consent to the change in ownership was 
necessary for CCI to operate Charter's cable 
franchise. Under the relevant agreement, such 
consent could not be unreasonably denied. 

FNI. Unless there is a need to specify 
otherwise, we refer generically to the 
plaintiffs-appellees in this action as 
"Charter." 

After Charter submitted the appropriate forms, 
the County became concerned, inter alia, that 

the price Allen was paying might impact the level 
and cost of service to constituents in the franchise 
service area; the County thus sought further detailed 
information from Charter. Charter complied but later 
balked when the County sought still more 
information. When it became clear that Charter 
would not provide the additional information, the 
County Board formally decided, without prejudice, to 
withhold consent to the change in Charter's 
ownership. The County made detailed findings in 
support of its decision. When subsequent efforts to 

resolve the dispute failed, Charter, CCI, and Allen 
filed suit in district court. Having lost in district 
court, the County now appeals the district court's two 
principal conclusions: first, that the County 
unreasonably withheld consent and, second, the 
award of attorney's fees to C h a r t e r . m  

Federal law recognizes the power of an 
LFA to approve transfers but imposes 
certain regulations governing t h s  process. 
One such regulation, promulgated by the 
Federal Communications Commission 
("FCC"), requires the use of a specific form, 
Form 394, to be used to seek approvals from 
franchising authorities. See 47 C.F.R. 
m. 

-_ FN3. Charter contended at trial that the 
County acted unlawfully, and therefore 
unreasonably, in its attempts to gather 
information beyond what was permitted by 
Section 617 of the Cable Act and the FCC 
regulations. The district court agreed with 
Charter. We do not. As we explain in the 
analysis, the district court's obligation was to 
review the legislative findings of the County 
in its Denial resolution and to examine 
whether substantial evidence supported any 
one of the reasons offered by the County. 
Because the record substantially supports at 
least some of the reasons offered by the 
County, we see no reason for either the 
district court or tlus panel to reach the issues 
regarding the Cable Act. 

11. STANDARD OF REVIEW 

LIJ The district court's findings of facts are reviewed 
for clear enor and its legal conclusions are reviewed 
de novo. Dolmon v. Aqce, IS7 F.3d 708, 71 I (9th 
Cir.IYY8J. Mixed questions of law and fact are 
generally reviewed de novo, Diamond v. Citv o , f m  
215 F.3d 1052, 105.5 (9th Cir.2000), although to the 
extent that a mixed question presents an "essentially" 
factual inquiry, then review is for clear enor. 
Koiralo v. Tiloi Airwa,a In!'/ Lld.. 126 F.3d 1205, 
1210 (9th Cir.1397). Because the ultimate question 
is whether the County could reasonably have denied 
its *931 consent under the circumstances, a mixed 
question arises; this question is not an "essentially 
factual" inquiry, though, and therefore this panel 
assesses the district courtk conclusions under the de 
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novo standard 

111. SUMMARY OF ARGUMENTS 
The County's Position 

'Jhe County contests the district courtk application 
of the standard of review during the bench trial, as 
well as the First Amendment-related decisions. The 
County's theory on appeal is that under its state law 
contract claim, Charter must show that the County 
acted arbitrarily or without evidentiary support in 
carrying out its legislative function by denying 
consent. The County relies upon a long line of 
authorities requiring reviewing courts to accord 
legislative determinations proper deference. I t  argues 
that: instead of showing deference, the district court 
undertook its own independent review, and in making 
its decision, the district court erred in interpreting the 
Cable Act of I992 as precluding the County from 
making these kinds of inquiries of a transfer 
applicant; to compound error, the district court, after 
finding for Charter under the contract claim, 
addressed constitutional claims that appear to have 
been unnecessary for resolution of the case; once it 
addressed the constitutional claims, the County 
asserts, the district court misapplied the appropriate 
standard and then held that the County's cable 
ordinance was unconstitutionally vague, despite 
Charter's prior waiver of any objection to the 
ordinance. 

Charter's position 

Charter's argument is that the County was entitled to 
request only reasonable information, and because the 
information the County was seeking went well 
beyond what the law permitted, the County acted 
unreasonably in propounding its requests and 
denying its consent on the basis of not having 
received answers to its requests. Charter also accuses 
the County of improperly conditioning its consent 
upon illegal fees or concessions: e.g., a $500,000 
mitigation fee, prefunding for a due diligence survey, 
and a long-term rate freeze. Because its expression 
was curtailed by the regulation of the cable franchise, 
Charter argues that the County's behavior amounts to 
a violation of the First Amendment. 

IV. ANALYSIS 

We begin by focusing on the central question: was 
the County's denial of consent unreasonable? The 
district court said yes, finding that the County's denial 
was unreasonable and unlawful under the contract, 
the First Amendment, and the Cable Act and its FCC 

implementing regulations; consequently, the 
County's decision to deny consent was an 
unreasonnble withholding of consent, thus 
constituting a material breach of the Franchise 
Agreement, which only allows for reasonable 
withholdings of consent. In reviewing the district 
court's judgment, we must answer a preliminary 
question: is the County owed any deference to its 
determinations of what is reasonable under the 
circumstances? 

Deference 

12] The franchise agreement at issue places the 
discretion to approve the transfer in the County's 
hands. When reviewing disputes emerging from this 
franchise agreement, a court must determine whether 
the County could have deemed it reasonable to deny 
consent; this is a much more forgiving standard than 
whether the district court judge would have denied 
consent himself if he were acting as the County's 
agent. 

*932 We note that in assessing the reasonableness of 
the County's decision, we are reviewing a 
discretionary decision of the County Board of 
Supervisors, a legislative body. As Charter concedes, 
grants, renewals, and consents to rate increases are all 
legislative acts "because they involve policy 
decisions regarding the terms and conditions of the 
use of the public rights-of-way." Charter cites no 
case law for the proposition that consents to transfers 
are treated differently, i.e , less deferentially, by 
courts. It argues that the County merely administers 
a contract in consenting to a transfer of ownership. 

This characterization is wrong. As the County 
points out, if renewals are legislative, even though 
they involve the evaluation of a known entity, a 
transfer of ownership should, a fortiori, he viewed as 
a legislative action also, since the County must assess 
"a new entity operating under different financial and 
management circumstances.'' Moreover, the 
agreement between the parties incorporates the 
County Cable Ordinance, which, as a legislative act, 
operates for the benefit of all in the County. 

The County's position is further strengthened 
by case law indicating that a county's discretion is not 
limited by an agreement that contemplates future 
discretionary approvals. See Sonta Morwrifa Area 
Rrsidentr Toaether 1'. County of Sari Luis Ohisuo. 84 
Cal.App.4th 221. 227. 233. 100 Cal.Rutr.2d 740 o. A government's discretion is treated 
deferentially by courts especially when its requests 
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Tor information are necessary to evaluate an 
application for government privileges; a denial of 
that privilege is hardly arbitrary when a government's 
information request is refused. Giffor-d 1'. Ci ty  of Los 
&&.X8~_t:aIAAp~.4th 801, 806, 106 Cal.Rptr.2d 
.~ I64 (2001). This is not lo say that government 
bodies can elicit information of any kind or any 
quantity, but that the discretion within which the 
eoverninent operates is broad..LmA 

.~ FN4 Even if we viewed the County Board's 
action here as an adninistrative matter, 
rather than a legislative one, deference is 
owed under traditional administrative law 
principles. Seen in this way, whether the 
County denied consent reasonably is a 
question governed not by a preponderance 
of evidence standard, but rather a substantial 
evidence test. See / n V a n  Ness Auto 
W n .  120 B.R. 545, 546 
(Bkrtcy.N.D.CM 19901, cited with approval 
in F'errnri N .  A m  Inc~ v. Sims (In re R.B.B. 
&.L 21 1 F.3d 475. 477-78 (9th Cu.2000) 
("withholding of consent is reasonable if it  is 
based on factors related to the proposed 
assignee's performance as a dealer and is 
supported by substantial objective 
evidence."). The Van Ness court also noted 
that in determining the suitability of 
transfers of franchisees, courts ought to "be 
somewhat cautious in requiring 
thelfranchising authority] to enter into such 
a relationship involuntarily." Id. at 548-49. 

The shuchire and substance of the district court's 
decision render apparent that no such deference was 
accorded; rather, the district court failed to address 
many of the reasons proffered by the County. Instead 
of merely asking whether the County's reasoning was 
fairly debatable, the district court substituted its 
judgment for the County's. Precedent, however, 
commands that courts should not stray from a 
deferential standard in these contexts, even when 
First Amendment rights are implicated through 
secondary effects. See City of Los Anzeles v. 
h e d a   book^, 535 U.S. 425, 122 S.Ct. 1728. 1736, 
152 L.Ed.2d 6 7 0 m  (local government may, in 
furtherance of substantial governmental interests, rely 
on evidence "reasonablv believed to be relevant"): 

I, 

see also Board of Countv Cornniks v. Unihehr, 518 
1i.S. 668, 678, 116 S.Ct. 2342. 135 L.Ed.2d 843 
1996) (the eovemment's "interest in beine free from - L 

inteiisive judicial supervision of its daily 

PaRe 5 

management functions [requires that] *933 ... 
deference is therefore due to the government's 
reasonable assessments of its interests"); One World 
One Fornilv !Vow 1,. Horrolul~, 76 F.3d 1009. 1013 
(9th C i r . 19w.  

Under this deferential standard, the County's denial 
of consent should be upheld as long as there is 
substantial evidence for any one sufficient reason for 
denial. See ECC v. Bench Coinrnunications. Inc., 508 
u.S.07. 315, 113 S.Ct. 2096. 124 L.Ed.2d 211 
(19y3) (attacks on legislative arrangements have 
burden ofrefutine each conceivable basis that might 

I - 
supporr it), Demon(/ v County ofContra Costa. 21 
CalApp.4th 330, 336-37. 25 Cal.Rptr.2d 842 (19931 
("As lone as the Board made a fmdine that anv one of 

L Y 

the necessary elements enumerated in the ordinance[ 
] was lacking, and this finding was itself supported 
by substantial evidence, the Board's denial of 
appellant's application must he upheld."); 
Citv of B w k e l e ~  24 Cal.Aep.4th 1206. 1214. 30 
Cal.Rptr.2d 95 (1994) ("The burden is on the 
petitioner to show there is no substantial evidence 
whatsoever to support the findings of the board."). 
The district couri did not examine whether all of the 
reasons detailed in the County's extensive Denial 
Resolution were spurious or unlawful. This was 
mistaken. C/ United States R R. Ret. Bd. v. Fritz. 
449 U S .  166. 179. 101 S.Ct. 453. 66 L.Ed.2d 368 
(1980) ("Where, as here, there are plausible reasons 
for Congress' action, our inquiry is at an end. It is, of 
course,'constitutionally irrelevant whether this 
reasoning in fact underlay the legislative decision,' 
because this Court has never insisted that a legislative 
body articulate its reasons for enacting a statute.") 
(internal citation omitted). 

We must therefore examine whether any one of the 
reasons offered by the County Board in its decision 
and attached exhibits survives scrutiny under a 
deferential standard. 

Was There Suflcient Basisfor the County? Decision 
to Deny Consent Without Prejudice? 

II] The County's Denial Resolution explained its 
decision to deny consent based on various factors. 
One was Charter and Allen's failure to affirmatively 
demonstrate financial qualifications to operate a 
cable system. Inits submissions, Charier offered Paul 
Allen's personal "balance sheet" as evidence for his 
financial qualifications to take over the obligations of 
the franchise. However, at no time were Allen's 
personal assets contractually pledged in support of 
performance of the franchise obligations. The ability 
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o S  a cable operator to adequately service the franchise 
throughout its term is a legitimate concern. But the 
district court did not address this concern or the 
testimony of a financial expert who testified that the 
materials submitted by Charter were insufficient to 
answer questions about liquidity or to determine 
Allen's true net w 0 r t h . m  Instead, the district 
conrt conducted its own analysis, announcing that in 
light of Allen's substantial wealth arid the equity-only 
riahire of the deal, his financial qualifications were 
~ncoiitrovertibly established.(r;N61 We conclude that 
it was not unreasonable for the County to be 
concerned about Allen's true net worth and about the 
relationship *934 of that wealth to the viability of the 
c n t e r p r i s e . m ]  

. FN5. __ Charter claims that this expert was 
discrcdited on cross- examination, but the 
district court did not find this to be the case. 

FN6. Charter's briefs do not even mention, 
let alone adequately respond to, the issue of 
whether Allen's wealth was contractually 
obligated. In so doing, Charter makes the 
same error the district court did: ignoring a 
justifiable reason identified by the County as 
the basis for its decision. 

FN7. We also observe that Charter had itself 
commissioned a privately-prepared due 
diligence study that would have satisfied 
virtually all of the County's requests for 
information. At argument, the County's 
lawyer said that had Charter turned over that 
study, instead of petulantly drawing a line in 
the sand, it would have sufficed. The 
County only found out about the study 
during discovery. 

The district court also failed to give deference to 
the County's articulated concern for keeping stable 
the subscriber rates in the fiiture. Allen's offer, based 
on a per subscriber basis, was incontrovertibly and 
substantially higher than the market price. A high 
price might imperil the possibility of achieving a 
reasonable return on equity and thereby jeopardize 
the company's financial health, the stability of rates, 
and the quality of service. Fear of this high price 
then is also a legitimate concern. Nonetheless, the 
district court rejected this concern, reasoning that the 
"normal" frar would he whether there would be 
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enough cash flow to service debt, and because there 
was no debt, there was no cause for concern, and 
theresore no cause for the information requests that 
would generate reliable inferences about prospective 
rates ofreturn. Chor-tri-, 133 f.Supp.2d at 121 1. 

Experts from both sides, however, testified that rates 
of return on equity are key factors in analyzing 
transactions of this type. This suggests that the 
County's concerns were reasonable. In a world where 
cable operators have scaled back franchises because 
"the initial franchise was economically unviable," 
House Rep. No. 98-934 at 21, reprinted in 1984 U.S. 
Code Congressional & Administrative News at 4659, 
and where courts have in the past held that it would 
be unconstitutional for a government to prevent a 
utility company from collecting a constitutionally 
reasoliable rate of return on their investments, see 
iWichinon Bell Telmhone Co. Y.  Enaler. 257 F.3d 
587. 596 (6th Cir.2001), it could hardly be  
unreasonable for the County to be worried about the 
long-term viability of the Allen purchase and its 
effects on the County's responsibility to assure a 
stable cable franchise for its citizens. 
Nonetheless, the district court decided due diligence 
was improper, largely because few other local 
franchising authorities undertook this review. But as 
the amicus brief submined by a host of local 
franchising authorities (LFAs) and the National 
League of Cities points out, this kind of due diligence 
does not typically occur, not because it is 
unnecessary but because the limited resources of 
local governments often prevent such scrutiny. 

FNX. Compare Gunrrrf v. Cim of Sfockton, 
43 Cal.Auu.3d 203, 215- 217. 117 Cal.Rutr. 
601 (1974), where the reviewing court found 
that the city acted arbitrarily by failing io 
attain enough information about the 
financial viability of a developer. 

1z] The County government, serving as steward of 
the public good, is entitled to be properly concerned 
about the long term consequences of a significantly 
above market-value purchase of a cable provider. 
While it is tme that under the then-current FCC rules, 
Charter would not have been able to raise rates on 
this basis, those rules are subject to change; indeed, 
the rules have already been amended and may be 
amended again. See Brief of County Amici at 16-17. 

The concerns we have highlighted here, which were 
articulated by the County in its denial of consent, 
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were sufficient to justify the County's decision. 
Although we d o  not endorse every drib and drab of 
*935 the County's actions during its negotiations with 
Charter. we cannot say the County acted without a 
rational basis or without substantial evidence for its 
tlecision to deny conscut without prejudice. We 
therefore reverse the district couIt's judgment on 
these grounds and vacate its decision. We note that 
even if we thought the County had acted 
nnreasonably, our view would be deferential not only 
ht-cause precedent so comnands, hut also because 
methods exist to promote self- correction in the 
fiiture: citizens can vote out their local 
representatives and cable operators can refuse to 
cnter into franchise agreements with notoriously 
dlfticult I J A s .  

Cliarter attempts to persuade us of the County's 
had faith behavior by pointing to the County's 
apparently unusual request that Charter fund and 
have prepared a due diligence study. Rut the relative 
oddity of this precaution is not of much moment 
given the deference accorded to legislative actions. 
More to the point, merely because the request i s  
inconsistent with custom does not mean that i t  i s  in 
anyway unreasonable--think of Judge Hand's famous 
opinion in T/lre T J  H o n m 6 0  F.2d 737, 740 (2d 
Cir.1932) (because an entire industry may be 
negligent, industry custom IS only some evidence of 
what is reasonable). 

191110l[I I ]  Finally, since the County's judgment was 
rrasonable, it necessarily follows that its decision to 
deny the transfer on the basis of that judgment was 
supported by a legitimate governmental interest. 
Charter voluntarily entered into an agreement under 
which the County had to approve any transfer of the 
franchise, and thus, to that extent, waived i t s  right to 
claim that a denial of a transfer violated its First 
Amendment rights._lFNY) We therefore need not 
reach the other issues addressed by Charter and the 
district court. 

Our Court has expressly recognized that "First 
Amendment rights may be waived upon clear and 
convincing evidence that the waiver is knowing, 
volnntary and intelligent." See Leonard v. Clark, 12 
~__  F.3d 885, 889-90 (9th Cir.1993) ("If the Union felt 
that First Amendment rights were burdened by [the 
contract provision], i t  should not have bargained 
them away and signed the agreement."). Our Court 
will not enforce a waiver "if the interest in its 
enforcement is outweighed in the circumstances by a 
public policy harmed by enforcement of the 

agreement." id That circumstance does not apply 
here, as public policy favors the government's 
decision to be careful in its role as steward. 
Moreover, in a case like this one, where 
sophisticated parties a re  represented by counsel, 
we think Charter  was aware of what it was getting 
itself into. See Paraeould Crrblevision. Inc. v. Cih, 01 
f'ararould, Ark., 930 F.2d 1310. 1314 (8th Cir.1991) 
(waiver of constitutional rights can be implied 
from terms and conditions of a contract where 
party claiming right is sophisticated and 
represented by counsel; "Cablevision forgets that  
it bargained for ils franchise agreement. 
Cablevision voluntarily entered into the franchise 
agreement, presumably for its own economic gain. 
The forum for profecting its free speech rights 
was the bargaining table, not the courtroom...."). 

V. CONCLUSION 

The district court's judgment on the underlying 
dispute i s  reversed. Our decision moots the district 
conrt's award of attorney's fees to Charter. The 
district court's decisions in both cases under review 
here are vacated. 

REVERSED. 

304 F.3d 927, 2 Cal. Daily Op. Serv. 9670, 2002 
Daily Journal D.A.R. 10,933 
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