ANN BAVENDER

HARRY F COLE'

ANNE GOODWIN CHUMP
VINCEMNT o CURTIS JR
PAUL J FELDMAN
FRAMK R JAZZO
EUGENE M LAWSON, IR
MITCHELL LAZARUS
SUSAN A MARSHALL
HARRY C MARTIN

I.FE G PETRO"
13aYMOND J QUIANZON
JAMES P. RILEY

ALISON J. SHAPIRO
KATHLEEN VICTORY
JENNIFER DiNE WAGNEA"
LILIANA E. WARD
HOWARD M. WEISS

“NOT ADMITTED IN VIRGINIA

By Hand Delivery

FLETCHER.

11th FLOOR, 1300 NORTH 17th STREET

Marlcnc H. Dortch, Esquire

Secretary

Fcdcral Communications Commission
445 12" Strect, S.W., Room TW-B204

Washington, D.C. 20554

Decar Ms. Dortch:

Reply Comments
MM Docket No. 99-322, RM-9762

ORIGINAL

HEALD & HILDRETH,

ATTORNEYS AT LAW

OFFICE {703} 812-0400
FAX (703) 812-0486

www Thhlaw.com

January 16,2003

OCKET FILE COPY ORIGINAL

ARLINGTON, VIRGINIA 22209-3801

P.

L.

RETIRED MEMBENS
C AICHAAD HILDRETH
) GEORGE PETRUTSAS

CONSULTANT FOR INTERMATIOMAL AND
INTERGOYERNMENMTAL AFFAIRS

SHELDON J KRYS
i 8 AMBASSADDR el }

OF COUNSEL
EDWARD A CAINE"
DONALD J EVANS
EDWARDS. O'NEILL"

WRITFR S DIRECT

T03) 8120453
petrogrihhlaw. com

HECEIVEL

JAN 1 6 72003

FEDERAL COMMUNICATIONS COMMISSIOW
JFFICE OF THE SECRETARY

Transmitted herewith is an original and nine copies of the *"Reply Comments'* of Franklin
Communications, Inc., North American Broadcasting Co. and WLCT Radio Incorporated in the
above-refcrcnced proceeding.

Should any questions arise concerning this application, please communicate with this

office.

Enclosures

5

ccC: As shown on the Certificate of Service

I aa 2 Daten

c


http://Ihhlaw.com

RECEIVED
Before the

FEDERAL COMMUNICATIONS COMMISSION JAN 16 2003

Washington, D.C. 20554
FEDERAL COMMUNICATIONS COMMISSIOHN
OFFICE OF THE SECRETARY

In the Matter of:

MM Docket No. 99-322
RM-9762

Amendment of Section 73.202(b),
Table of Allotments,

FM Broadcast Stations
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REPLY COMMENTS

Franklin Communications, Inc., North American Broadcasting Co. and WLCT Radio
Incorporated (the “Joint Parties™), by and through their attorneys, hereby submit these Reply
Comments to the Opposition filed by Secret Communications II, L.L.C (“Secret””)on December
19, 2002 (the “Opposition™).!  Secret opposes the Joint Parties’ “Petition for Reconsideration,”
tiled on December 6, 2002 (the “Petition”), of the Report and Order in the above-referenced
proceeding, which was released on October 18, 2002. Chillicothe and Ashville. Ohio, 17 FCC
Red 20,418 (2002).

Through their submissions in this proceeding, the Joint Parties have provided clear
evidence of Secret’s intention to move Station WFCB, currently licensed to Chillicothe, Ohio,
into the Columbus, Ohio metro market through the reallotment of Channel 227B at Ashville,
Ohio. This reallotment of the station from serving largely rural areas to serving the 36™ ranked
radio market requires an honest review by the Commission of the proponents’ claims of public

interest benefits supposedly arising from such a move. Otherwise, the Commission must Impose

! The Joint Parties filed a Request for Extension of Time on January 2, 2003, seeking authorization

to submit this Reply by January 16,2003. To date, no opposition to that request has been received.



conditions upon the grant of the construction permit authorization that would restrict Secret’s de
facto reallotment of Station WFCB.
DISCUSSION

In their Petition, the Joint Parties argued that the Commission ignored its previous
allotment decisions in which it required that the proponent of a reallotment proposal construct at
specific transmitter site. Moreover, the Joint Parties noted that one important safety valve on
which the Commission’s staff rested its decision in the Reporr and Order, i.e., that the Joint
Parties could object to a subsequent minor change application filed by Secret, has been
specifically repudiated by the Commission’s staff.

Based on these material errors, the Joint Parties sought reconsideration of the Report and
Order. In its Opposition, Secret did nothing to allay the alarm raised by the Joint Parties that
Sration WFCB would soon be a Columbus, Ohio metro radio station. Instead, it argued against a
“blanket freeze condition” that would require Station WFCB to remain as an Ashville station,
since it would “prevent the Commission from reviewing the facts of an individual case to
determine whether relocation would serve the public interest.” Opposition,pgs. 3, 4.

Despite Secret’s protestations in its Opposition, the Joint Parties continue to believe that
the Commission must place a special condition on the construction permit authorization in order
to prohibit the further relocation of Station WFCB towards the Columbus, Ohio metro market.
Moreover, Secret’s attempts to distinguish the instant matter from the Puna, /llinois case cited in
the Petition are unconvincing.” In both the instant matter, and in Puna, H1inois,an opposition to
the further relocation of a recently-reallotted station was submitted to the Commission, The fact

that the Puna. Illinois case did not involve the Newnan policy, as argued by Secret, is
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Letter to John Garzigliu, Esquire, dated February 19, 2002, Station WEGY(EM), Pana, 1llinois
(BPH-20010731AAY), (“Puna. Hinois™).



meaningless. Opposition, pg. 4, nt. 2. In both cases, the petitioner noted that the Commission’s
allotment procedures have been hijacked by a licensee intent upon moving a largely rural facility
into a major metropolitan area. The Commission’s staff has stated that an otherwise acceptable
minor modification application will not be dismissed even though the minor modification reflects
a whole-scale move-in of a new facility in a metropolitan area. In light of this ruling, it is clear
that the Commission must confront de facro reallotment matters during the allotment stage to
protect the public interest.

Moreover, since most FCC rules and regulations can be waived under the appropriate
circumstances, there 1s no reason why the special condition requested by the Joint Parties can not
be enforced. In the unlikely event that Secret, or its assigns, suddenly loses its transmitter site,
the licensee could merely file a request for waiver under the Commission’s rules,” and seek the
review of “the facts of an individual case to determine whether relacation would serve the public
interest.” Opposition, pg. 3, 4.

Alternatively, the Commission could adopt a special condition requiring Secret, or its
assigns, to affirmatively demonstrate, in any further site change application it might file, that any
further modification of the facility is necessary prior to the grant of a new transmitter site. Such
a condition would, in effect, create a rebuttable presumption against the relocation of the
transmitter site into the Columbus, Ohio Urbanized Area. Such a presumption would be
consistent with the public interest in slowing the migration of FM channels to highly populated --
but already well-served -- areas at the expense of less populated and less well-served area. Such
a presumption would not absolutely preclude Secret (or its assigns) from re-locating in the event

of some future exigency (e.g., involuntary loss of its present site), but it would force Secret, or its

s See WAIT Radio v. FCC, 418 F.2d 1153, 1158 (D.C.Cir.1969), cert denied, 409 U.S. 1027
(1972)(Commission may waive itsrules based On a showing of good cause). See 47 C.F.R. §1.3 (2001).



assigns, to demonstrate why the relocation was necessary, and it would provide third parties an
opportunity to review, assay, comment on and, if warranted, challenge the application. This will
not unduly burden Secret, and it will serve to protect the public’s interest in maintaining an
appropriate allocation of channels.
CONCLUSION

It is clear from the record in this proceeding, and previous such attempts, that Station
WFCB will become a Columbus, Ohio radio station if the Commission does not impose the relief
requested herein. Not only would the public lose, but the Commission’s allotment processes
would be abused as well.

Therefore, Franklin Communications, Inc., North American Broadcasting Co. and WLCT
Radio Incorporated respectfully request that the Commission grant the Petition for
Reconsideration and set aside the reallotment of Channe! 227B from Chillicothe to Ashville,

Ohio or, at a minimum, that that reallotment be subject to a condition as set forth above.

Respectfully submitted

Fletcher, Heald & Hildreth PLC
1300 North 17™ Street, 11™ Floor
Arlington, Virginia 22209
(703) 812-0400

Counsel to Franklin Communications, Inc.,
North American Broadcasting Co.

and WLCT Radio Incorporated
January 16, 2003
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