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January 14,2003 

Ex Parte Notice 

Re: Implementation of Section 11 of the Cable Television Consumer Protection 
and Competition Act of 1992, CS Docket No. 98-82; Implementation of 
Cable Act Reform Provisions of the Telecommunications Act of 1996, 
CS Docket No. 96-85; The Commission's Cable Horizontal and Vertical 
Ownership and Attribution Rules, MM Docket No. 92-264; Review of the 
Commission's Regulations Governing Attribution of Broadcast and 
CableMDS Interests, MM Docket No. 94-150; Review of the Commission's 
Regulations and Policies Affecting Investment in the Broadcast Industry, 
MM Docket No. 92-51; Reexamination of the Commission's Cross-Interest 
Policy, MM Docket No. 87-154. 

Dear Ms. Dortch: 

On January 13, 2003, representatives of Comcast Corporation ("Comcast") met with 
representatives of the Media Bureau to discuss the above-captioned rulemaking. Comcast was 
represented by James R. Coltharp, Senior Director, Public Policy, and by Michael H. Hammer 
and the undersigned, both of Willkie Fan KL Gallagher. The Media Bureau was represented by 
Bureau Chief W. Kenneth Ferree; Bureau Chief of Staff Deborah E. Klein; Deputy Bureau Chief 
William H. Johnson; Paul Gallant, Special Advisor to the Bureau Chief; Royce Dickens 
Sherlock, Chief of the Bureau's Industry Analysis Division; and staff attorneys Will Cox and 
Adam Candeub. 

The discussion centered on points covered at length in Comcast's comments and reply 
comments (filed January 4 and February 19, 2002, respectively), as well as Comcast's Comments 
on OPP Working Paper No. 35 (filed July 18,2002). The attached summary was also used as a 
basis for discussion. In addition, to illustrate the extraordinary abundance and diversity of video 
programming that is currently available to American consumers, we exhibited a Comcast Cable 
Guide for a local cable system. Pages A1 60-A 166 of that guide (copies attached) reflect the 
literally 1housand.Y of diverse progam offerings that a single MVPD makes available in a single 
market on a single day. The continuing availability of such an abundance of diverse 
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programming is ensured by, among other things, the marketplace reality that a cable company 
that fails to deliver the progamming consumers want will face immediate defection of customers 
to other MVPDs that do provide that programming. 

This letter is filed pursuant to section I.I206(b)(2) of the Commission's rules. Copies are 
being sent to all of the Media Bureau representatives mentioned above. Please let me know if 
you have any questions. 

Respectfully submitted, 

% ames L. Casserly 
" Willkie Farr & Gallagher 

1875 K Street, N.W. 
Washington, DC 20006 
(202) 303-1 119 

Attachments 

cc: W. Kenneth Ferree 
Deborah E. Klein 
Paul Gallant 
Royce Dickens Sherlock 
Will Cox 
Adam Candeuh 
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THE RECORD DOES NOT SUPPORT IIMPO$I,TION OF A STRICT LlMlT 
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THE FCC’S AUTHORITY TO ADOPT A CABLE HOFUZONTAL OWNERSHIP 
RULE IS LIMITED. IT MAY ONLY ADOPT A RULE TO THE EXTENT 
NECESSARY TO PREVENT A CABLE OPERATOR FROM UNFAIRLY 
IMPEDING THE FLOW OF VIDEO PROGRAMMING TO CONSUMERS. 

Congress authorized the horizontal ownership limit to “ensure that no cable operator . . . can 
unfairly impede . . , the flow of video programming from the video programmer to the consumer.” 
The FCC’s job is not to allocate surplus between networks and distributors nor to guarantee that 
every network can succeed by gaining carriage on a cable system. 

The courts have clarified that, in accounting for cable operators’ First Amendment rights, any 
ownership rule must be based on ‘.substantial evidence” of impediments to the flow of video 
programming to consumers, i i ~ t  “mere conjecture.” 

Comcast has no objection to a reasonable, rationally-based ownership limit that is consistent with 
the statutory and judicial direction and reflects the realities of the current MVPD marketplace. AS 

shown below (and in  the record), however, there is no evidence (let alone substantial evidence) 
that justifies a strict ownershp limit. 

THE RECORD IN THIS PROCEEDING DEMONSTRATES THAT THE FLOW 
OF PROGRAMMING IS NOT IMPEDED AND THAT CONSUMERS CAN 
ACCESS AN UNPRECEDENTED ABUNDANCE OF VIDEO PROGRAMMING. 

In analyzing whether cable ownership impedes the ability of program networks to reach 
consumers, the FCC must focus on all of the various mechanisms by which such networks can be 
created, aggregated, and distributed. 

In 1992, consumers typically had access to only a single MVPD. Today, the vast majority of 
consumers have a choice of three MVPDs, and many have four. Additional sources of 
progamming include broadcast TV (with DTV creating the opportunity for each licensee to offer 
multiple program streams), MMDS, and SMATV (to say nothing of video stores and movies-by- 
mail). VDSL, MVDDS, and streaming video will soon be a growing part of the mix. 

MVPDs other than established cable operators now serve over 24 million U.S. MVPD 
households. Even more important, as the Time Warner I1 court concluded, is the vastly higher 
number of consumers who can switch (at low cost, and on a moment’s notice) if their cable 
company does not provide the programming the consumer wants. The FCC must take account of 
the impact of DBS because, ‘‘[ilf an MVPD refuses to offer new programming, customers with 
access to an alternative MVPD may switch.” This competitive environment severely constrains 
cable operators’ abilities to impede the flow of video p r o g r h n g  to consumers. 

Far from constraining the flow of programming, cable operators are doing everything they can to 
increase it. Tens of billions of dollars wonh of cable system upgrades and rebuilds have led to a 

expansion of capacity to accommodate even more video programming as well as to provide 
new and innovative sen’ices that consumers demand. Meanwhile the percentage of networks that 
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are vertically integrated with cable operators has declined from 53% in 1994 to 20.6% in 2002, 
and the number of unaffiliated programming networks has increased from 45 in 1992 to 245 in 
2002. 

. Cable operators’ abilities to impede consumers’ access to video programming even on their own 
cable systems is further diminished by broadcasters’ must-cany rights and by the bargaining 
power of networks that are affiliated with other must-have networks. 

. None of these market dynamics and realities were reflected in the FCC’s “experimental 
economics” study. The experimental conditions did not even remotely replicate real-world 
market structures, participants, or negotiating conditions, much less attempt to capture the 
mechanisms by which programming flows from program creators to consumers. Contrary to the 
explicit admonition of Time WurnerII, the experiment made no effort to account for the dynamics 
of the MVPD market, including most particularly the ability of consumers to switch among 
service providers in response to the video programming menus they offer. 

In short, the record provides no support for a strict ownership limit. Nor is there record support 
for an approach that would impose an especially stringent limit on the basis of a cable operator’s 
vertical integration or its ownership of clustered systems. Of particular note with respect to 
clustering, not a single shred of evidence indicates that clustering enhances a cable operators’ 
ability or incentive to impede the flow of video propawning to consumers. Accordingly, a rule 
based on such a theory truly would be “mere conjecture” and speculative. 

111. ANY HORIZONTAL LIMIT ADOPTED MUST ALSO COMPORT WITH 
SOUND PUBLIC POLICY PRINCIPLES. 

. Clear and Certain: Innovation and investment will best he promoted by rules that draw clear 
lines as to what is pennissible. Without a clear and certain rule, a cable operator may refrain from 
acquiring systems that would otherwise benefit from new investment to upgrade services and 
improve customer service. Lack of clear guidance would also increase the burden on the FCC, 
which will be drawn into unnecessarily prolonged proceedings to review each proposed transfer 
of control on an ad hoc basis. 

. Attribution Rules: No credible evidence justifies eliminating the single majority shareholder 
exemption or reinstating the program-sale embellishment to the insulation criteria. Moreover, any 
horizontal ownership rule the FCC now adopts should recognize that the current attribution rules 
count “ownership” of subscribers served by an entity that the attributed operator neither controls 
nor influences . 

. Burdens on Speech: Per Time Warner II, any horizontal ownership limit must not burden speech 
more than is necessary; any rules must be based on a “record that validates the regululions, not 
just the abstract statutory authority.” As the court noted, “assuming the validity of the premises 
supporting the FCC’s conclusion that a 40% ‘open field’ is necessary . . . , the statute’s express 
concern for the act of ‘any individual operator’ would justify a horizontal ownership limit of 
60%.” To the extent the FCC may now wish to adopt a limit below that level, it is bound to do SO 
in a manner that is fully justified by the record, consistent with the limited statutorypurpose, 
CoDizanr of the dynamics of an intensely competitive market and the myriad ways by which 
ProP-ng can flow from creators to aggregators to distributors to consumers, and minimally 
burdensome on cable operators’ First Amendment fights. 
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